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PREFACE 


With the enactment of the Companies (Amendment) Act, 1974, 
which came into force from 1st February, 1975, Parliament presented 
to the corporate sector of industries of the country, a piece of' legis¬ 
lation whose provisions reflect a conglomeration of ideologies of the 
different sections of the ruling party both in the Government and the 
two Houses of Parliament It may be recalled that the original Com¬ 
panies (Amendment) Bill which was sponsored and presented to 
Parliament in 1972 by Mr. Raghunath Reddy, then Minister of Law 
and Company Affairs, had contained such drastic provisions affecting 
the corporate sector and its management as would, in all probability, 
have led to a much quicker death of the concept of ‘mixed economy’ 
than apprehended by the leaders of industry under the impact of the 
provisions of the Bill of 1974, which, having been adopted by both 
Houses of Parliament with some official amendments in the Autumn 
Session of 1974, now assumes the title ‘Companies (Amendment) Act, 
1974’. That Bill was undoubtedly based upon the Report of the Joint 
Committee of Parliament which had considerably modified and diluted 
the deleterious effect of-some of the drastic provisions of the original 
Bill. The apprehension voiced by the leaders of industry is neverthe¬ 
less amply justified if only one looks at some of the provisions inserted 
in the principal Act by the Amendment Act, such as those contained 
in sections 108A to 108D together with the items of industry specified 
in Schedule XIII and section 94A. It is these and numerous other 
provisions of the Act which empower the Central Government to 
exercise such rigid control over the management of companies as to 
require them to approach it for its approval, sanction or order in 
respect of a wide spectrum of matters most of which could well be 
left to be dealt with and disposed of by the companies and their 
Board of directors. In fact, it would hardly be an exaggeration to 
state that almost every time the Act is amended, more and more 
powers are conferred on the Central Government enabling it to pro¬ 
gressively deprive the companies of their freedom of action in manag¬ 
ing their affairs and bring about a complete erosion of the concept of 
mixed economy’ to the delight of the protagonists of ‘State Capital¬ 
ism’—aU in the name of ‘public tagerest’, an expression too flexible 
to admit of any definite meaning! 4 
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Be that as it may, so far as the present edition is concerned, 
Lectures have once again been thoroughly revised and provisions of 
the new Amendment Act have been noted, discussed and commented 
upon at appropriate places iherein. The topic of Managing Agents 
and Secretaries and Treasurers has been omitted from Lecture XI as 
being outdated and obsolete and the topic of Managing Director which 
calls for a separate treatment these days has been shifted from the 
Lecture on Directors to Lecture XI which is now entitled ‘MANAG¬ 
ING DIRECTOR, MANAGER AND SECRETARY’ Appendix G 
which enumerated the provisions relating to Managing Agents and 
Secretaries and Treasurers which had ceased to be effective as from 
3rd April, 1970, has also been omitted in the present edition for the 
same reason. Besides, all the sections dealing with Managing Agents 
and Secretaries and Treasurers in Chapters III and IV of Part IV of 
the Act have likewise been omitted from the text of the Act. 

The Index has been revised and enlarged to facilitate quicker 
references in the Lectures. The Table of Cases has also been revised 
and enlarged to include references to important Indian and English 
decisions reported upto December, 1974. 

Finally, I must compliment the India Printing Works for the 
great care, despatch and efficiency with which they carried out the 
printing of this edition. 


Bombay, 
May, 1975. 


S. M. Shah 
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5 Substitute for the last sentence in the second paragraph: 

“Although this amendment lost significance with the lifting of the 
Emergency on 10th January, 1968, the same section was re-introduced 
in a wider form by Act 80 of 1971 as from 3rd December, 1971, in the 
wake of Indo-Pakistan conflict and is still in force despite the end of 
that conflict within a fortnight.” 

8 Substitute for the first paragraph: 

“The Act extends to the whole of India 'except that— 

(1) as regards Nagaland, it applies subject to such modifications, if any, 
as the Central Government may, by notification in the Official 
Gazette, specify [s. 1(3)]; 

(2) as regards Goa, Daman and Diu, such of the provisions of the Act 
shall not apply or shall apply with such exceptions and modifica¬ 
tions or adaptations to any existing company or any company regis¬ 
tered under the Act on or after 26th January, 1963, and for such 
period or periods with effect from that or any subsequent date, as 
may be specified by the Central Government in the Official Gazette 
(s. 620B); and 

(3) as regards Jammu and Kashmir, such of the provisions of the Act 
shall or shall not apply to an existing company or a company regis¬ 
tered after the commencement of the Central Laws (Extension to 
Jammu and Kashmir) Act? 1968, with effect from the commence¬ 
ment of that Act as may be specified in the Central Government’s 
notification in the Official Gazette (s. 620C).” 

32 In lines 10 and 11 of the third paragraph read the citation as “ Birkbeck 
Permanent Benefit Building Society, (1912) 2 Ch. 183.” 

148 In the 5th line of the fifth paragraph, substitute “M. P. Bharucha v. 
Vadilal Sarabhai & Co., 28 Bom. L.R. 777” for the existing citation and 
then, add: “ Vasudeo v. Panchal , A.I.R. 1974 S.C. 1728 (case of transfer 
of shares by a registered deed of gift handed over to the donee together 
with relevant certificates and a blank transfer form signed by the 
donor).” 

Insert in the 11th line of the same paragraph after Stevenson's case: 
“M/s. Howrah Trading Co. Ltd. v. Commr. of Income-tax, Calcutta, 
A.I.R. 1955 S.C. 775.” 

163 In the last line of the second paragraph, before the words ‘and of no 
. other*, insert: 

“that is to say, (i) a large scale undertaking whose total assets exceed 
Rs. 20 crores, and (ii) a dominant undertaking whose total assets 
exceed Rs. one crore ” 

239 After the fourth paragraph, add: 

“The term ‘group* itself, however, has now been defined by sub-sec. 
(18A) of s. 2 to mean ‘a group of two or more individuals, associations, 
firms, or bodies corporate, or any combination thereof which exercises 
or is in a position to exercise, or has the object of exercising, control 
over any body corporate, firm or trust*. This definition seems to en¬ 
large the scope of the expression ‘a company in the same group as the 
investing company’ by providing that both these companies would fall 
under the same group not only when they are deemed to be under the 

fyiir+M'krk- ' v 
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same management as hitherto, but also when two or more individuals, 
associations, firms or bodies corporate, or any combination thereof 
‘exercise or are in a position to exercise, or have the object of exercising 
control’ over them Realising, however, that the requirements envisaged 
by the definition may not always be easy to establish, the legislature has 
appended an Explanation to the sub-section empowering the Company 
Law Board to decide any question that may arise in that behalf after 
giving a reasonable opportunity of being heard to the parties concerned.” 

259 In the 6th line of the first paragraph, alter the citation, add: 

"and for this purpose, the application by the liquidator should contain 
a detailed narration of the specific acts of commission and omission on 
the part of each director quantifying the loss to the company arising 
therefrom (Off. Liqr. v. Raghava Desikachar, A.I.R. 1974 S.C. 2069).” 

456 In line 24 of the first paragraph, after the citation, add: 

"He cannot, without giving sufficient particulars in the application, just 
rely on the evidence recorded in the public examination of the directors 
and a few documents tendered in evidence and resist at the same time 
the application of the directors to lead some evidence in regard to the 
charges levelled against them including, for instance, the cross- 
examination of a former managing director (Off. Liqr. v. Raghava 
Desikachar, A.I.R. 1974 S.C. 2069).” 
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What is a Company — History of companies in England — 
History of Company law in India — Extent of the Act of 1956 
— Distinction between companies and other associations — 
Illegal associations — Effects of an illegal association — Compa¬ 
nies under the Act — Application of the Act — Jurisdiction of 
Courts — Board of Company Law Administration — Delegation 
of powers and functions of Central Government — Advisory 
Committee — Form and procedure for applications to Central 
Government in certain cases — Central Government's power to 
accord approval etc. subject to conditions—Central Govern¬ 
ment’s power to condone delays — Central Government’s power 
to alter schedules, and to make Rules as to prescribed matters — 
Supreme Court’s power to make Rules as to certain matters. 


What Is a Company? 


The word ‘company’ ordinarily means an association of a number 
of individuals formed for some common purpose. It involves two ideas: 
(1) the members of the association are so numerous that it cannot aptly 
be described as a firm or a partnership, and (2) a member may transfer 
his interest in the association without the consent of the other members. 
Such an association may be incorporated according to law whereupon 
it becomes a body corporate, or what is usually called a corporation with 
perpetual succession and a common seal. It is then regarded as a legal 
person, separate and distinct frorti its members. As Cave J. observed 
in Re Sheffield etc. Society (22 Q.B.D. 470), a corporation is a legal 
persona, just as much as an individual, but with no physical existence. 
If, however, it is not so incorporated, it does not acquire any separate 
existence and, therefore, it is never regarded in law as distinct and 
separate from its members. Most of the present-day companies are corpo- 
rations registered under the Indian Companies Act of 1913 and the 
Companies Act of 1956. Among these, by far the most important and 
usual form of companies is a company limited by shares. 


r 


& 

History of companies in England 

Corporations formed for the purpose of carrying on business have 
a long instory But it is only for the last about 125 years that the 
Legislature m England has made it easy for groups of persons to attain 
corporate form, and to trade with limited liability, and it is only by 

these two features that the company law both here and in 
England is regarded as one of the most important pieces of legislation 
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The history of companies can be resolved into well-defined and 
distinct periods. The earliest is one which preceded what is known as 
the Bubble Act of 1720. The idea of employing corporate bodies for the 
purposes of trade was well known in the 17th century. There were great 
many companies carrying on the trade outside the British Islands and 
those companies were given a number of privileges by the British Gov¬ 
ernment, both governmental and trading. One of such companies was 
the East India Company which started business in this country as far 
back as 1600 A.D. In course of time, some of those companies became 
rulers of territories, and some of the other companies, e.g., Virginia 
Company, disappeared when a settled colony was formed. 

These companies, during the first period of the history of companies, 
fell under one of the two classes: (1) Regulated or (2) Joint Stock 
Companies. The difference between these was that, in the Regulated 
Companies, each member conducted his own trade with his own capital 
subject to the rules of the company, while in the case of Joint Stock 
Companies, the company traded as a single and distinct entity with the 
capital contributed by its members. The second kind was found more 
convenient by the trading classes in later years, and is the origin of the 
modern company. By the end of the 17th century, a great many of this 
second class of companies came into existence, and they had shares which 
could be freely transferred. 

In the beginning of the 18th century, however, it was found that 
these companies could be and were actually used for all sorts of specu¬ 
lative projects, and the existing law on the subject of companies being 
very scanty, abundant opportunities for speculation were afforded. Just 
about this time, the South Sea Company was formed and the shares of 
that company were heavily speculated upon. That induced the legisla¬ 
ture to intervene and, in 1720, it passed what is known as the Bubble 
Act which marked the second period in the history of English companies. 

The effect of this Act was to make it very difficult for an association 
of persons to get incorporated. The Act made it a criminal offence to act 
as a corporation without the sanction of an Act of Parliament or a 
charter. It also made it a criminal offence to have a transferable share. 
The result was to retard the development of the company law, and as 
a matter of fact, there was too little of company law during the 38th 
century. By reason of this Act, therefore, persons who wanted to asso¬ 
ciate for the purposes of business formed large unincorporated companies 
which were regarded by law as large partnerships. This device, 
led to a large number of legal difficulties, e.g. each partner had full 
power as against the others in dealing with the assets of the concern, 
each was wholly liable for the debts of the concern; the death of one 
of the partners dissolved the association; and all members of the associa¬ 
tion were to be joined in actions by these big bodies. This state of affairs 
continued upto 1825, in which year the Bubble Act was eventually 
repealed, and, thereupon, opened a new chapter in the history of English 

companies. , . . 

The period of this new chapter ran from 1825 to 1844. The Act ct 

1825 which repealed the Bubble Act authorised the incorporation of 
companies and provided that the members of a company shall be liable 
for the debts of the company to an extent the charter might provide 
Another Act passed in 1834 sought to give some of the privileges of 
corporations to associations without actually being incorporated. These 
two Acts, however, were not found to work well and, therefore, a new 
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Act was passed in 1837 which contained certain regulations as to the 
formation and conduct of the business of incorporated companies. This 
Act, though an improvement on the two previous Acts, was also found 
unsatisfactory because it appeared from the report of the Parliamentary 
Committee appointed to investigate the working of the Act that it was 
very easy to use the Act to create fraudulent companies, especially as 
the Act made no provision for taking periodical accounts of the company 
and provided no means for holding directors or promoters liable for 
fraud. 


The result of the Committee’s report was that two Acts were passed 
in the year 1844 which were the immediate precursors of the modern 
company law and which marked the beginning of the fourth period in 
the history of companies in England. 

The first of these two Acts introduced quite a new principle, namely, 
that it did away with the necessity of applying to the Crown for incorpo¬ 
ration, and provided that on compliance with certain regulations contained 
in the Act the company would be automatically incorporated. This is 
one of the main principles recognised by the modem company law. The 
second Act of 1844 dealt with the winding up of companies, and provided 
a remedy for certain abuses by directors and promoters in regard to 
their formation and management. The main idea of this Act was to pro¬ 
vide that companies may be made bankrupt like individuals. 

But these two Acts also were not found to be working in a satis¬ 
factory manner. That brings us to the Act of 1855, which forms the last 
period in the history of English companies. This Act introduced the 
second principle recognised, by the company law, namely, the principle 
of limited liability. It provided that a shareholder’s liability was to be 
limited only to the extent of the value of his share. 


This Act was replaced by a more comprehensive Act passed in 1856, 
which introduced the modem mode of creating companies by means of 
memorandum and articles of association. This Act again was superseded 
by the Act of 1862. Palmer called this latter Act the “magna carta of 
co-operative enterprise”. It aimed at making the formation of a company 
easy, giving the members freedom to work it, and ensuring that persons 
dealing with the company should know that its liability is limited This 
Act and eighteen other amending Acts passed at different times * were 
later consolidated.m tne year 1908 and the Companies (Consolidation) 
Act was passed. This last Act was repealed by the Act of 1929 

• .? e A Ct °, f was , a 8, ain a consolidating Act. The law as laid down 
m the Act of 1862 and the eighteen amending Acts was very little 

Acfa^A Ab Af °. f . 1908 ’ w ,^ ch merely incorporated these previous 
, n °* A decisions on these Acts. The Act of 1929 also incorpo- 

yeS 1908 ^dA?l>q Of 'li 908 f and ♦JAj amendments made between IS 
yea i 4 ii T 1 j T *\ erefore » the decisions on those previous Acts 
couid be looked at in order to interpret the provisions of P that Act. 

j Was ^ menx ^ ec ^ in many respects by the Act of 1947 

and both these Acts were repealed by the Companies Act 1Q4R 

came into effect on July 1, 1948, and 7 coiohdShe whofe LZtt 

Art 2wS 8 t£ ArtTlOM™ 3 k3t A< ? *“ *>«** also a consolidlti^ 

the_Act of 1929, m cases where the provisions of the Act of 

1929 or the earlier Acts have been re-enacted without alteration it 
well be assumed that the legislature has not disturbed the judicial dec/ 

*° SU i° h pr . OV1S i ons ’ and - therefore, these decisions wmdd 
still be treated as relevant and available for the purpose of intopX! 
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the new Act. As Blackburn J., in delivering the opinion of the majority 
of the Judges in Mersey Dock case, (11 H.L.C. 443 at p. 480,) observed: 

“When an Act of Parliament has received a judicial construction putting a certain 
meaning on its words, and the Legislature in a subsequent Act in pari materia uses 
the same words, there is a presumption that the Legislature uses these words 
intending lo express the meaning which it knew has been put upon the same words 
before; and unless there is something to rebut that presumption, the Act should be 
so construed even if the words were such that they might originally have been 
construed otherwise.” 

The working of the Act of 1948 was examined by a Committee head¬ 
ed by Lord Justice Jenkins and, in the report presented in 1962, this 
Committee expressed the view that the law as comprised in the Act of 
1948 worked well on the whole and made a number of recommendations 
for a further reform of the Company law with an emphasis on disclosure 
of information by companies in their accounts and by directors in their 
reports which has not been provided for in the principal Act. In the 
result, the Companies Act, 1967, was passed by Parliament as a measure 
of the first stage in the implementation of the recommendations of the 
Committee. Part I of this Act, besides specifying the matters to be 
disclosed by companies in their annual accounts and by directors in 
their reports on such accounts, provides for penalization of dealings by 
directors, their spouses and children in shares in, and debentures of, 
companies under the control of such directors and for securing disclosure 
of certain material facts concerning them. Part II of the Act is devoted 
to special provisions relating to Insurance companies, Part III to Inspec¬ 
tion of company’s books and papers, Part IV to Partnerships, Part V to 
Money-lenders and Part VI to Miscellaneous and General provisions. 
The Act also has eight Schedules which inter alia amend the Eighth 
Schedule to the principal Act relating to the balance-sheet and profit and 
loss account. 

The Act of 1967 is an independent piece of legislation to be read 
along with the principal Act of 1948 until a new Consolidation Act is 
passed in conformity with the past practice of the British Parliament in 
reference to the Companies Acts of 1862, 1908, 1929 and 1948. 

History of company law in India 

Prior to the enactment of 1913 which was extensively amended from 
time to time, there were several Acts passed from 1850 onwards. The 
first Act passed in 1850 was known as Joint Stock Companies Act. Then 
followed the two Acts of 1857 and 1860 respectively. But the Companies 
Act of 1866 repealed all the previous Acts and this Act itself was repealed 
in turn by the Act of 1882. This last Act remained in force upto 1913, 
but in the meantime it was amended several times to meet the demands 
of the commercial world. The Act of 1913 was passed with the object of 
consolidating and amending the law relating to trading companies and 
other associations in British India, and was mainly based upon the 
English Companies Act of 1908 with certain additional provisions to 
meet the peculiar business conditions obtaining in this country. And 
since the Indian Act closely resembled the English company law, the 
decisions of the English Courts under the latter were abso closely followed 
by the Courts in India. This Act of 1913, however, did not provide for 
certain peculiarities of the Indian commerce such as managing agency 
and was found to be highly unsatisfactory in several other respects in 
the course of its operation. Eventually, extensive amendments were 




PRELIMINARY 



introduced in the Act by Act XXII of 1936 which came into operation 
on 15th January, 1937. The vast number of amendments introduced by 
this Act, however, involved a few slips here and there but they were 
sought to be removed by amending the Act almost every year. 

The Act of 1913 was, however, repealed by the present Companies 
Act (1 of 1956) which came into force on 1st April, 1956. This new Act, 
while adopting the scheme and most of the provisions of the English 
Act of 1948, marked a distinct improvement on the Act of 1913 in several 
respects, and looking to the large number of its sections which is about 
200 more than the one in its English counterpart, one would have thought 
that all that was essential to ensure an efficient and honest management 
of companies governed by that Act was provided for by that Act. A 
number of loopholes and defects in its provisions were, however, dis¬ 
covered during a short span of about two years of the working of the 
Act with the result that Parliament enacted the massive Companies 
(Amendment) Act (65 of 1960) comprising as many as 218 sections. This 
Amendment Act came into force on 28th December, 1960, and it not 
only considerably amended the existing provisions of the principal Act 
but also introduced therein several new provisions concerning a number 
of aspects of company management which were either overlooked or not 
seriously considered while enacting the principal Act. 

The Chinese invasion was responsible for a further amendment of 
the Act which was effected by Act No. 43 of 1962. This Act introduced 
s. 293B in the principal Act and it empowered the Board of directors of 
a company to contribute such amount as it thought fit to the National 
Defence Fund or any other Fund approved by the Central Government 
for the purpose of National defence. This amendment followed in the 
wake of the Proclamation of Emergency issued on 26th October, 1962, 
and was to be effective during the period of operation of the Proclama¬ 
tion. Since the Emergency was lifted on 10th January, 1968, the amend¬ 
ment has lost its significance. 


The Act was further amended by Act No. 53 of 1963 which inter alia 
provided for the appointment of a Companies Tribunal and constitution 
of the Board of Company Law Administration by the Central Govern¬ 
ment and the powers and functions of such Tribunal and Board. 

Yet another amendment was made in the Act by an Ordinance 

Pr c^D gate l by ^ Pr< r sident on 5th July, 1964. This Ordinance added 
s. 635B to the Act providing temporary protection to employees of com¬ 
panies whose affairs were being investigated under the Act, and it was 
later replaced by Act No. 32 of 1964. 


the c y c , le of amendment of the Act was unending, a bill 
still further to amend the Act was introduced in Parliament in the winter 
session of 1964 It was mainly based on the recommendations of the 
Comm issi on of Inquiry appointed by the Central Government to inquire 
o the administration of Dalmia-Jain companies, and of the Daphtary- 

?(I To ctrTnT 6, drafting J he BiU ’ °PPortunity was also taken 

of cnmnani ^7 3 ^ prov !f 01 } s relating to investigation into the affairs 
rLoc fj u ? to P rovld f for more effective audit in dealing with 
S^e of flf h ° nesty . and , fraud in the corporate sector, and (2) to simplify 
to tL V he P rocedura I requirements which are at present burdensome 
the companies without being of corresponding advantage to the 

^dTvTe 6 ? ^ Blll t ?° nS i Sted ° f 62 C i auses and after it waslcrutini*! 

tiomaswlr! Cornml , tt f e ft w f P assed into an Act with such modifica¬ 
tions as were approved by Parhament. That Act is entitled ‘Companies 
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(Amendment) Act (31 of 1965)’ and received the President’s assent on 
25th September, 1965. 

In less than one year thereafter, i.e. on 21st September, 1966, the 
President promulgated an Ordinance to meet the situation created by the 
Supreme Court judgment in Barium Chemicals Ltd. v. The Company 
Law Board (A.I.R. 1967 S.C. 295) in regard to the competence of the 
Chairman of the Company Law Board or any of its members individually 
to exercise and discharge the powers and functions delegated to the Board 
by the Central Government under s. 637 (1) of the Act, prior to the 
commencement of the Amendment Act 31 of 1965 which had introduced 
sub-sec. (4A) to s. 10E of the Act in that behalf but had-failed to accord 
retrospective effect thereto. This Ordinance was later replaced by s. 3 
of the Companies (Second Amendment) Act (37 of 1966), which received 
the Presidential assent on 4th December, 1966. Sub-sections (1A) to 
(1C) of s. 108 of the Act were also substituted by s. 2 of the same 
Amendment Act to remove the apprehensions of stock exchanges in regard 
to the period of currency of ‘blank transfers’ and to plug loopholes in 
the provisions relating to deposit of shares by way of guarantee or 
security. 

Another Amendment Act, being Act 34 of 1966, was also enacted by 
Parliament in the same year to remove some flaws in s. 370 of the Act 
relating to loans to be made by companies to other companies under the 
same management and otherwise, and the President gave his assent to 
it on 3rd December, 1966. 

Even before as short a period as of six months could expire since 
the said two Amendment Acts were passed, the Central Government 
presented in Parliament a Bill to provide for the abolition of the 
Companies Tribunal and for matters concerned therewith and to make 
consequential amendments to the Companies Act. This Bill was approved 
by Parliament and placed on the Statute Book with the title ‘The 
Companies Tribunal (Abolition) Act (17 of 1967)’ on 27th June, 1967, 
and the Tribunal which had functioned for full three years was dissolved 
as from 1st July, 1967. The reason assigned for this measure was 
that the main object of constituting the Tribunal, viz., expeditious dis¬ 
posal of matters assigned.to it under the Act, could not be achieved 
owing to ‘procedural delays’. 

A Bill yet further to amend the Act was introduced in the Lok 
Sabha on 10th May, 1968, mainly as a result of the discomfiture suffered 
by the ruling Congress Party in the general elections of 1967, and became 
an Act of Parliament in the following year under the title ‘Companies 
(Amendment) Act, 1969 (No. 17 of 1969) on receiving the President’s 
assent on 28th May, 1969. By s. 3 of this Act, s. 293A of the principal 
Act which was introduced by s. 100 of the Amendment Act 65 of 1960 
and permitted companies to make contributions to political parties or 
for political purpose was substituted by another section completely 
prohibiting such contributions on pain of heavy penalties for the com- 
pany and every officer thereof in default. The next section of the Amend¬ 
ment Act inserted s. 324A in the principal Act and thereby abolished 
the system of management of companies by managing agents and secreta¬ 
ries and treasurers as from 3rd April, 1970. Section 5 of that Act made 
consequential amendment in s. 365 of the principal Act and the 6th and 
the last section thereof provided for the cesser of the operation as from 
3rd April, 1970, of such of the provisions of the principal Act as related 
to managing agents and secretaries and treasurers ‘except as respects 
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things done or omitted to be done under those provisions before such 
cesser’. The system was thus laid to rest and consigned to the realm 
of oblivion leaving the companies to be managed by their directors or 

professional managing directors and managers. , 

Within less than two months of the enactment of the Amendment 
Act of 1969 as aforesaid, occurred the split in the ruling Congress Party 
on the choice of a candidate to fill the vacancy in the office of the Presi¬ 
dent of India caused by the death of Dr. Zakir Hussein in early July, 
which led to the formation of the new Congress under the dynamic 
leadership of Prime Minister Mrs. Indira Gandhi who lost no time m 
leading the country on the path of socialism, first, by nationalising 14 
of the commercial banks of the country at the cost of about Rs. 87 crores 
to the public exchequer and then, by a variety of other measures, such 
as abolition of privy purses and privileges of former princes of the 
Indian States, abolition of the privileges of the members of the Indian 
Civil Service, taking over the business of general insurance and of some 
industries like coal and copper during the last five years. With a view 
to assisting the Government in its pursuit of the goal of socialism and 
removal of poverty among masses in the country at a time when neces¬ 
sary resources are so difficult to find or raise, the Companies Act seems 
to have been conceived as one of the potent instruments for bringing 
crores of rupees into the coffers of the Government by amending it in 
such a way as would also appear in the interest of the shareholders and 
of the company as a whole. A Bill was accordingly drafted and intro¬ 
duced in the Lok Sabha on 11th August 1972 which, after a close and 
careful scrutiny by the Joint Committee of Parliament, emerged in a 
form less drastic in respect of some of its provisions and materially 
different in respect of some others. Parliament eventually adopted the 
Bill, in such form along with certain official amendments in August, 1974, 
as Companies (Amendment) Act, 1974. 

This Act consists of 43 sections the last two of which respectively 
amend s. 22 of the Securities Contracts (Regulation) Act, 1956, and cl. 
(g) of s. 2 of the Monopolies and Restrictive Trade Practices Act, 1969, 
whereas the others except the first section either amend the existing 
sections of the Act or introduce entirely new sections therein. Among 
the latter are ss. 108A to 108H which impose restrictions on the acquisi¬ 
tion and transfer of shares in certain cases except with the approval 
of the Central Government and also provide for the automatic transfer 
of shares in certain cases either to the Central Government or a corpo¬ 
ration owned or controlled by it in furtherance of the policy of joint 
sector undertakings and enterprises. Sections 187C and 18.7D so inserted 
in the Act seek to regulate benami holding of shares and ss. 205A 
and 205B provide for the virtual confiscation of crores of rupees of 
unpaid or unclaimed dividends out of those declared before and after 
the commencement of the Amendment Act by requiring the companies, 
first, to transfer them to an account in a scheduled bank and then, after 
the expiry of three years from the date of such transfer, to transfer 
whatever remains unpaid with the bank at the end of the said period 
of three years to the general revenue account of the Central Govern¬ 
ment with the Reserve Bank of India. The true effect of the Amend¬ 
ment Act, 1974, on the whole is not so much to benefit either the com- 
pany or its shareholders as to promote the process of State capitalism 
m the field of industry and to secure large sums of money for the Central 
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Government to enable it to meet the current economic crisis in the 
country, to whatever extent possible. 


Extent of the Act of 1956 

The Act extends to the whole of India. In respect of the State of 
Jammu and Kashmir, however, it applies only to the extent to which its 
provisions relate to* the incorporation, regulation and winding up of 
banking, insurance and financial corporations, and as regards the State 
of Nagaland, it applies subject to such modifications, if any, as the 
Central Government, by notification in the Official Gazette, may specify 
[s. 1(3)]. 


Distinction between companies and other associations 

A company under the present Companies Act is defined in s. 3 of 
the Act and means a company formed and registered under the Act or 
any existing company. An existing company again is defined in the 
same section and means a company formed and registered under any of 
the former Companies Acts as mentioned therein. Such a company is 
also called an incorporated company. Accordingly, it will be seen that 
a company under the Act really means an association of the type des¬ 
cribed in the beginning of this Lecture formed and registered under the 
present Act, or the Act of 1913, or any of the earlier Acts. 

Such a company, however, is noft the only kind of association known 
to law. There are several others, the principal of which are: (i) ordinary 
partnerships; (ii) companies incorporated by Royal Charter; (iii) com¬ 
panies incorporated by special Acts of the legislature; (iv) unincorpo¬ 
rated companies; and (v) insurance companies and co-operative societies. 

It would be advisable at this stage to say a few words on each of 
these associations by way of comparison and contrast with the companies 
under the Act in order to bring the special characteristics of the latter 
in clear relief. 


(i) A partnership 

Taking the case of a partnership first, it may be distinguished from 
a company as follows: 

(1) A company is a distinct person; but a partnership firm is not 

distinct from the several persons who compose it [ Salomon v. Salomon & 
Co. Ltd., (1897) A.C. 22; E.B.M. Co. Ltd. v. Dominion Bank, A.I.R, 1937 
P.C. 279; Bacha F. Guzdar v. Commr. oj Income-tax, 57 Bom. L.R. 617 
(S.C.)]. " 

(2) In a partnership, the property of the firm is the property of the 
individuals composing it. In a company, it belongs to the company and 
not to the individuals composing it [Re George Newman & Co., (1895) 1 
Ch. 685; Chiranjilal v. The Union oj India , (1950) S.C.R. 869, 904; Bacha’s 

case ( supra )]. So long as the company continues to exist, no shareholder 
can be said to have any interest, either legal or equitable, in the proper¬ 
ties and assets of the company (Shyamlal v. Jagannath, A.I.R. 1969 Cal. 
424 ). 

(3) Creditors pf a partnership are creditors of individual partners. 
If they get a decree against the firm, it can be executed against the 
partners jointly and severally. In the cas^- of a company, however, 
creditors can proceed against the company alone, and members of the 
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company are not directly liable ^o them [ Flitcroft’s Case, 21 Ch. D. 519, 
533; Harihar Prasad v. Bansi Missir, A.I.R. 1931 Pat. 321 (F.B.)]. 

(4) A partner can dispose of the property and incur liabilities so 
long as he acts in the course of the firm’s business, because each partner 
is the agent of every other partner in all matters connected with the 
partnership business. A member of a company has no such power 
(Baird’s case, 5 Ch. App. 725). 

(5) In a partnership, restrictions on the powers of a particular 
partner contained in the agreement of partnership will not avail against 
outsiders, but those in the articles of association of a company are 
effective as against the public because they are a public document and 
one can find out what is in them [Ernest v. Nicholls, (1857) 6 ILL. Cas. 
401, 418, 419]. 

(6) A partner cannot contract with his firm, whereas a member of 
a company can [Farrar v. Farrars Ltd., 40 Ch. D. 395; North West 
Transportation Co. v. Beatty, (1887) 12 A.C. 589; Lee v. Lee’s Air 
Farming Ltd. (1961) AC. 12]. 

(7) A partner cannot transfer his share and make the transferee a 
member of the firm without the consent of the other partners, whereas 
a company’s shares are freely transferable. 

(8) A partner’s liability is always unlimited whereas that of a share¬ 
holder may be limited either by shares or a guarantee. 


(n^^^chmrtere d company 

A company incorporated by a Royal Charter has an unrestricted 
corporate capacity as an ordinary person though there may be a direction 
in the creating charter in limitation of the corporate powers. Such 
direction, though it may give the Crown a right to annul the charter, 
cannot derogate from the plenary capacity with which the common law 
endows the company in spite of the limitation being an essential part 
of the so-called bargain between the Crown and the corporation. This 
feature of a chartered company is in marked contrast to the strict 
delimitation by the legislature and the Courts of the registered company 

™ ° bjeCtS (Barkat Ali v * Official Liquidator, A.I.R. 1943 

Mad. 111). Instances of such chartered companies are: The East India 
Company incorporated under the charter of Queen Elizabeth on 31st 
December .L600; The Bank of England incorporated in 1674; Peninsular 
aim Oriental Steam Navigation Company incorporated in 1840. Such a 

T£°\u by rules “ d re 8 ulations . enlarge the powers con- 
th^W*? r b « ch ^ te , r ' T ° d ° that would require an alteration of 
1 AlLElT SallOTS and Alrmen ’ s As sn- v. Att.-Ge n. (1968) 


(tii) A company incorporated by a special Act of the legislature 

concerned with public utilities such as railway, dock eas 

;? d undertakings are usually incorporated by 

wheraf * e k^ure- are mostly invested with compulsory towers 
dte™ 1 " 3 com J^y under the Act the directors have alw^s got 
m re Sard to the use of the powers conferred on them bv the 

of XtSrfiV^ a l “ d . a ^ d , es ot . toe company, Except for this main £oint 

iS7i,K S&iSSi "* "“ ely “ -* 

• • 
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(iv) An unincorporated company 

Unincorporated companies are constituted by contract and they have 
always been regarded as large partnerships with these special features: 
(a) the transferability of shares; (b) continuity of the concern notwith¬ 
standing the death or bankruptcy of members; and (c) the vesting of the 
management in a select body of directors to the exclusion of the members. 
In these three features they resemble a registered company. But as 
regards the liability of their members, they are always held liable to 
the full extent of their means as in the case of ordinary partnerships. 

(v) Insurance companies and co-overative societies 

These associations are governed by their own Acts. Truly speaking, 
they are not companies but resemble them only in that the liability of 
their members is limited. 

Illegal associations 

Now, having discussed the chief characteristics of a company formed 
under the Act, a question may be asked as to whether it is discretionary 
with an association of any number of persons formed for the purpose 
of carrying on a business for gain either to get itself registered under 
the Companies Act or to act as a partnership or an unincorporated 
company. The answer to this question is provided by s. 11 of the Act 
which points out that no such discretion can be allowed except in cases 
of certain associations. That section says: 

U) No company, association or partnership consisting of more than ten persons 
shall be formed for the purpose of carrying on the business of banking unless it 
is registered as a company under this Act, or is formed in pursuance of some other 
India n law. (2) No company, association or partnership consisting of more than 
^ en ly P ers 9 ns shall be formed for the purpose of carrying on any other business 
that has for its object the acquisition of gain by the company, association or partner¬ 
ship, or by the individual members thereof unless it is registered as a company 
under this Act or is formed in pursuance of some other Indian- law.” 

Accordingly, where an association is formed for the purpose of 
carrying on the business of banking, and the number of individuals 
forming such association exceeds ten, it must of necessity be registered 
under the Companies Act. On the other hand, if an association is formed 
for the purpose of carrying on any other business for gain and consists 
of more than twenty persons, it must also be likewise registered under 
the Act. If not, the association will be regarded as an illegal association 
in law although none of the objects for which it may have been formed 
is illegal within the meaning of s. 23 of the Indian Contract Act, 1872. 

Another effect of the section is that, in so far as associations formed 
for doing banking business consist of ten or less than ten persons and 
those formed for doing any other kind of business for gain consist of 
twenty or less than twenty persons, although they need not be registered 
under the Act, there is nothing to prevent them from being registered 
and acquiring corporate form with all the powers and privileges con¬ 
ferred upon the registered companies by the Act provided that, in case 
of associations formed into public companies, the number of persons is 
not less than seven and, in case of those formed into private companies, 
such number is not less than two (s. 12). The question is entirely one 
of option with such associations whether to get themselves registered or 
not. If not registered, they will nonetheless be regarded as perfectly 
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legal associations but the liability of their members will be always 
unlimited whether they do the business as simple partnerships or un¬ 
incorporated companies. 

It will be obvious that the section is prohibitive and its provisions 
are imperative. In this country it was first enacted in the Act XIX of 
1857 so far as any business for gain other than that of banking was 
concerned. In England, a similar provision was for the first time made 
in the Act of 1856 and was re-enacted in subsequent Acts. The object of 
this prohibitory provision in the English Act of 1862 has been thus 
stated in Smith v. Anderson (15 Ch. D. 273): 

“The Act (of 1862) was intended to prevent the mischief arising from large 
trading undertaldngs being carried on by large fluctuating bodies, so that persons 
dealing with them did not know with whom they were contracting and so might 
be put to great expense which was a public mischief to be repressed.” 

It may, however, be noted that the prohibition with respect to bank¬ 
ing business and any other business for gain respectively enacted in ss. 
429 and 434 of the English Act of 1948 has recently been relaxed by ss. 
119 and 120 of the Companies Act, 1967. As regards the business of 
banking, a partnership may now be formed of more than ten, but not 
more than twenty, persons if each of them is authorised by the Board of 
Trade to be a member of such partnership. With regard to the prohibi¬ 
tion in respect of any other business for gain, it does not apply to firms 
of solicitors, accountants and stock-brokers and, in addition, the Board 
of Trade is empowered to grant further exemptions. Similar relaxation 
has not been provided for in our Act so far probably because professional 
firms of this nature in the country do not generally have more than a 
dozen members at the most. 

Now, it is necessary to go deeper into the details of s. 11 and analyse 
and appreciate the implications of the different technical terms employed 
in it. 


‘Company’ 

The first technical term used in that section is the word ‘company*. 
The word only means a company in its ordinary sense which has been 
explained at the very outset of this Lecture. 

* Association* 

The second term is ‘association’. In Smith v. Anderson (supra), 
Cotton, L.J. observed (p.<282): 

“If ‘association’ is intended to denote something different from a company or 
partnership, it must be judged by its two companions between which it stands, and 
it must denote something where the associates are in the nature of partners. It 
seems to me that it might have been intended to hit the case, which we have 
frequently seen, of a number of firms joining themselves together for the purpose 
of carrying on a particular adventure in order to make gain by it. . . .” 

His Lordship, however, in a later paragraph stated: 

“‘Company’ and ‘association’ as distinguished from ‘partnership’ probably imply 
a combination in which the partners can change without consent as between the 
partners or novation as regards the creditors ” 

James, L.J. on the other hand, in that case did not attach any 
significance to the term and said that ‘company* and ‘association* were 
both synonymous terms. 
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‘Person’ 


a ^ *^ en We g ,° to !^ e next term ‘Person’. ‘Person’ is not defined in the 
Act It must therefore, be explained with reference to its definition in 
the General Clauses Act X of 1897. There, ‘person’ includes any company 
or association or a body of individuals, whether incorporated or not. It 
^n, therefore, be used to include a number of persons such as a joint 
mndu family or a varying number of beneficiaries who may from time 
^ “^rested in the trust property (Moti Ram v. Abdul 

Join 46 All. 509; Mewa Ram v. Ram Gopal, 48 All. 395). The principle 
applicable in these cases is that the ‘person’ must hold an independent 
position m law Accordingly, a joint Hindu family as represented by its 
managing member counts as one ‘person’ as it is regarded in Hindu law 
as a distinct entity by itself irrespective of the varying number of indivi¬ 
dual coparceners composing it. This is specifically recognised by sub-sec. 

(3) of s. 11 which provides that the section shall not apply to a joint 
family as such carrying on joint family business. But, curiously enough, 
it further says that, where a business is carried on by two or more joint 
families, in computing the number of persons for the purposes of the 
section, minor members of such families shall be excluded. The effect 
of this provision is that, in such cases, a joint family shall not count as 
one person but as many persons as there are adult members in each 
of the joint families. Thus, where two or more such families represented 
by their kartas enter into a partnership for doing any business for gain 
other than banking, the number of members for the purpose of s. 11 
would not consist of the kartas alone, but other adult members of each 
of tne families would be included therein, and if such number exceeds * 
twenty, the partnership of kartas would be illegal ( Shyamlal v. Madhw- 
sudan, A.I.R. 1959 CaL 380). The assumption in the sub-section, however, 
that a Hindu joint family can be a partner in a partnership is based on an 
erroneous view of the law having regard to the definition of ‘partnership’ 
as given in s. 4 of the Partnership Act, 1932 ( Agarwal & Co. v. Commr. 
of Income-tax, A.I.R. 1970 S.C. 1343, 1347). 

Similarly, a company registered under the Act, if authorised by its 
memorandum to take shares of some other company, would count as 
only one ‘person’, such company being recognised as a separate entity 
in law. But a firm of partnership is not a body which is recognised as 
an independent body in law and, therefore, where a company consists 
of a firm, for the purposes of s. 11, members of the firm will count as 
members of the company in their own capacity. In Settajr-v. Pannaji , 

[32 Bom. L.R. 1607 (P.C.)] the plaintiffs were three firms, one consisting 
of four and each or the other two consisting of five partners. They 
alleged that they and the defendants, another firm consisting of eight 
partners, had entered into a partnership agreement regarding the sale 
of a certain number of bales of yarn. They further alleged that the said 
partnership was dissolved by efflux of time and prayed that it may be 
wound up and accounts thereof be taken. The point as to the illegality 
of the new partnership was not taken in the first Court and a decree 
was passed for dissolution and accounts. In appe;il, however, the High 
Court of its own motion raised the point of illegaility and dismissed the 
plaintiffs’ suit. On appeal to the Privy Council, it was held that the 
suit was properly dismissed as it referred to an association of more than 


twenty persons which, being unregistered under the Indian Companies 
Act, was illegal. It was also held that the point of illegality was rightly 
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taken in appeal as it was patent on the face of the plaint But where 
the illegality is not so patent, and also the plaintiff is estopped from 
raising the contention as to the illegality by reason of his consent to 
refer the matters in dispute to arbitration and not to raise that question 
and also to treat it as res judicata, he cannot succeed in his suit to set 
aside the award and the proceedings before the arbitrators on the ground 
that they were initially bad, the syndicate itself being an illegal body 
(Raoji v. Ratansi, 32 “Bom. L.R. 382). A sub-partner in a firm, however, 
is not a member of the firm and, therefore, the existence of a sub-partner 
does not affect the number of members of a firm for the purposes of 
11 (Chandulal v. Keshavlal, 38 Bom* L.R. 486). 


‘Carrying on business’ 

This phrase as used in s. 11 has been explained by the Privy Council 
in Goswami Shri 108 Shri Girdhariji Maharaj v. ~Shri Govindlalji Maha- 
raj (18 Bom. 294): 

“This phrase is an elastic one and it is almost incapable of definition. The 
tribunal must in each case look to the particular circumstances. It appears to their 
Lordships that the Letters Patent (of the Bombay High Court) intended it to relate 
to business in which a man might contract debts, and ought to be liable to be sued 
by persons who have business transactions with him.” 

And the term ‘business’ has been defined by Jessel, M. R., in Smith 
v. Anderson (15 Ch. D. 247) as meaning anything which occupies the 
time, attention and labour of a man for the purpose of profit. It has a 
more extensive significance than trade, [Commissioners of Inland Reve¬ 
nue v. Korean Syndicate , (1920) 1 K.B. 598, 603, on appeal (1921) 3 
KB. 258]. For instance, farming and banking are both businesses, though 
neither of them is a trade (Harris v. Amery , L.R. 1 C.P. 148). In order 
to come within the purview of s. 11, the association must be formed for 
the purpose of carrying on some business. If it is not so formed then, 
even if, as a result of the combination or agreement between the mem¬ 
bers, there is gain either to the association or to its members, the 
association though consisting of more than twenty members does not 
fall within the purview of s. 11 and does not require to be registered 
(New Mofussil Co. Ltd. V. Rustomjt, 38 Bom. L.R. 408). In this case, 
more than twenty persons carrying on a similar trade entered into a- 
pooling agreement under which they agreed to pay a certain proportion 
of their individual earnings to one of them as a custodian of the pool 
who, after making necessary disbursements, was to distribute the balance 
among such persons. The question arose whether the association formed 
of such persons fell within the purview of s. 11 or not. Rangnekar J. 
held that it did not, inasmuch as each one of the members remained 
entitled to carry on his business in an unrestricted manner, and the 
members of the pool had only agreed that each one of them should 
contribute his earnings to the common pool for the purpose of stifling 
unhealthy competition and distribute the same in certain shares amongst 
them. It was observed that such an association was undoubtedly a trade 
association formed with the ultimate object of gain to its members but 
it was not an association formed for the purpose of carrying on any 
business. The test of business is continuity and repetition of acts; but 
the nature of the acts, and the act itself, if done singly, must be’such 
as can be called business. 
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‘Gain’ 

The next important term in the section is ‘gain’. It really means 
acquisition. It is not confined to pecuniary gain, still less to a commercial 
profit ( Tan Waing v. Bo Hein, 10 Hang. 400; Dayal Singh v. Des Raj, 
A.I.R. 1964 Puni. 72). Thus, for securing indemnity against loss in carry¬ 
ing on a trade is gain. The meaning of the term can be well found 
by contrasting an association whose objects are charitable (Re Arthur 
Average Association\ 10 Ch. App. 542). A combination of persons for 
forming a common fund for investment by trustees in certain securities 
is not an association for gain. Persons who have no mutual rights and 
obligations do noi constitute an association just because they happen to 
have a common interest or several interests in something which is to be 
divided between them [ Smith’s case (supra)]. Section 11, therefore, 
does not apply to literary, scientific or charitable associations or to an 
association whose members subscribe to a fund for providing pensions 
for their dependents ( Kraal v. Whimper, 17 Cal. 786), or to a recognised 
stock exchange, though consisting of more than 20 members, as it is not 
formed for the purpose of carrying on any business, much less a business 
which has for its object the acquisition of gain either by the stock 
exchange itself or by the individual members thereof (V. V. Ruia v. S. 
Dalmia, A I.R. 1968 Bom. 347). But it applies to Loan and Mutual Benefit 
Societies [Re Thomas, ex p. Poppleton, 14 Q.B.D. 379; Greenberg v. 
Cooperstein (1926) Ch. 657]. 

Effects of an illegal association 

An association which, being compulsorily registerable, is not regis¬ 
tered, has no legal existence under the Act nor can it be regarded as a 
partnership. Consequently, such an association (i) cannot enter into any 
contract ( Jennings v. Hammond, 9 Q.B.D. 225); (ii) cannot sue any 
member or any outsider if the illegality becomes apparent [Ex parte 
Day, 1 Ch. D. 699; Nibaran Chandra Shaha v. Lalit Mohan Shaha, (1938) 

2 Cal. 368], not even if the company is subsequently registered [The 
Gujarat Trading Co. Ltd. v. Tricumji 3 Bom. H.C.R. (O.C.) 45; Rama- 
swami v. Narendrayyan, 19 Mad. 31]; (iii) cannot be sued by a member 
or an outsider for it cannot contract any debt [Manekji v. G. N. Cama , 

3 Bom. H.C.R. (O.C.) 159]; (iv) cannot be wound up under the Act 
either at the instance of a creditor, a member or the association itself 
[Re Ilfracombe Permanent Mutual Benefit Building Society, (1901) 

1 Ch. 102]. It cannot be wound up even as an unregistered company 
under Part X of the Act. That Part covers cases of those companies or 
associations which can legitimately remain unregistered as already 
stated, and does not contemplate that a company or an association form¬ 
ed contrary to the provisions of s. 11 of the Act can also be wound up 
through Court ( Raghubar v. The Sarrafa Chambers, A.I.R. 1954 All. 
555). It has been, however, held that the Court may, under its general 
jurisdiction to administer trusts, without reference to this Act, wind up 
an unregistered society and make the manager account and distribute 
the assets among its members [Customs and Excise, etc. Fund, (1917) 

2 Ch. 18; Greenberg v. Cooperstein (supra)]. Lord Tomlin in the course 
of his judgment in Greenberg’s case observed that the case was different 
from those where an illegal association was seeking to recover money 
lent by it which in law it could not do as it could not enter into a valid 
contract and enforce the same. 
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Greenberg’s case was referred to in an Allahabad case where it was 
held that no suit would lie for the partition of the assets of an illegal 
association and it was distinguished on the ground that the mone y raised 
by subscription there had not been applied to the illegal purpose (Madan 
Lai v. Janki Prasad, 49 All. 319). 

In Mewa Ram v. Ram Gopal (48 AIL 735), it was held that where an 
association was illegal and the business of the association had been going 
on for some years, none of its members could sue for partition of the 
existing assets of such association as it would be in substance and in fact 
an order to wind up the association. In a Punjab case where more than 
20 persons engaged in the business of trunk manufacturing had formed 
an association to apply to the Controller to get quota of steel and this 
activity was a continuous one, and the association after receiving the 
quota distributed the same to the members, it was held that the asso¬ 
ciation, not having been registered, was hit by s. 4 (of the Act of 1913) 
and was an illegal association, and that no suit for dissolution and 
accounts of such association could lie (Dayal Singh v. Des Raj, A.I.R. 
1964 Punj. 72). 

In a Rangoon case, however, such a suit was held to be maintainable 
on the ground that what was asked for was not an enforcement of an 
illegal contract nor was the suit based upon such a contract, and that, if 
the prayer in the plaint was given effect to, an illegal association would 
be brought to an end (U Sin Po v. TJ Phyu , 7 Rang. 540). On principle, 
this decision, it is submitted, is not correct since no assistance can ever 
be rendered by a Court to any member of an association which, in its 
constitution, violates the express provisions of any law and whose illega¬ 
lity, as stated by the Privy Council in Senaji’s case (supra), is patent on 
the face of the plaint itself. 

At any rate, the illegality of an unregistered association cannot be 
cured by subsequent reduction in the number of its members [U Sin Po’s, 
case, supra; S.N.T. Kumaraswami Chettiar v. M.S.M. Chinnathambi 
Chettiar, (1950) 2 M.L.J. 453], nor can it be cured on the ground that 
the association originally consisted of less than ten persons in the case 
of banking business and twenty in the case of other, business, and sub¬ 
sequently grew to more than the maximum allowed under the Act [Re 
Thomas, ex p. Poppleton, 14 Q.B.D. 379, 382; Nibaran Chandra Shaha v. 
Lalit Mohan Shaha, (1938) 2 Cal. 368]. As Cave J. observed in Popple- 
ton’s case (at p. 383), to hold otherwise ‘would be making a laughing 
stock of the Act’. 


It does not, however, seem open to doubt that members of an illegal 
association have a beneficial interest in the property belonging to such 
association [Queen v. Tankard, (1894) 1 Q.B. 548; Nibaran Chandra 
Shaha v. Lalit Mohan Shaha, (supra)"]. 

The point that an illegal association cannot be sued on contract made 
by it requires some further consideration. Prior to the Amendment Act 
of 1936, the Courts in this country followed the English decisions which 
had held that a person could sue an illegal association to enforce a 
demand arising out of a transaction which was legal in itself unless he 
was aware of the illegality of such association. But since that Amend¬ 
ment Act and now under sub-sec. (4) of s. 11 of the present Act, every 
perso n who is or continues to be a member of a company, association 
or partaership carrying on business in contravention of s. 11 is personally 
liable for all liabilities incurred in such business, and every such mem- 
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ber shall, in addition, be punishable under sub-sec. (5), with fine not 
exceeding one thousand rupees. It would, therefore, seem that a suit 
would he against every member of an illegal association, and not the 
association as such, for enforcing all liabilities incurred in the business 
of such association, irrespective of whether the plaintiff had or had not 
notice of the illegality of the association. 

' Illegal* how interpreted 

The question whether an association which is required to be register¬ 
ed by s. 11 of the Act and yet is not registered, could be strictly called 
illegal was considered in an Allahabad case where it was observed that 
such an association could have no legal recognition as a jural unit and 
it could not sue or be sued as a corporate body nor could it enter into a 
contract as such, but that, while taking stock of its disabilities, it could 
not be said that a trade association was unlawful merely because it had 
not been registered under the provisions of the Companies Act ( Bhola - 
nath v. Lachmi Narayan , 53 All. 316). 

Companies under the Act 

Among the companies under the Act are: (1) unlimited companies 
where the liability of members is not limited at all; (2) companies limited 
by shares where the liability of each of their members is limited by 
Ihe nominal amount of the share held by him and may have to be 
implemented both during the active life and the winding up of the 
company; and (3) companies limited by guarantee where each member 
undertakes to contribute, in the event of the company being wound up, 
such amount not exceeding a specified amount as may be required for 
payment of the debts of the company, and of the costs, charges and 
expenses of the winding \x& and for the adjustment of the rights of 
the contributories amomj/fhemselves. 

bite and private companies 

There are again two varieties of each of these kinds of companies. 
A company may be either a public company or a private company. A 
public company means a company which is not a private company [s. 
3(1) (iv)], and a private company is defined to mean a company which, 
by its articles, (a) restricts the right to transfer its shares, if any, (b) 
limits the number of its members to fifty not including (i) persons who 
are in the employment of the company, and (ii) persons who, having 
been formerly in the employment of the company, were members of the 
company while in that employment and have continued to be members 
after the employment ceased, and (c) prohibits any invitation to the 
public to subscribe for any shares in, or debentures of, the company, 
provided that where two or more persons hold one or more shares in 
a company jointly, they shall, for the purposes of this definition, be 
treated as a single member [s. 3(1) (in)]. As against these restrictions 
a private company is entitled to several privileges in the sense that 
quite a few provisions of the Act which apply to public companies do 
not apply to private companies. A discussion of these privileges and other 
features of private companies is given in Lecture XVI. 



I] 


PRELIMINARY 


17 


Subsidiary companies 

The Amendment Act, 1936, brought within the purview of the Act 
of 1913 another variety of companies called “subsidiary companies”. 
Sub-section (2) of s. 2 of that Act stated as to when a company, whether 
incorporated under the Act or not, would be deemed to be a subsidiary 
company. A new definition of a subsidiary company, however, is now 
given in s. 4 of the present Act. Such a company is not one of a distinct 
class of companies as are found under the Act, nor does the section 
profess to define how such a company can be formed. It is only a 
company of any form which shall be presumed to be a company 
subsidiary to another company, public or private, within the meaning 
of the Act, by reason of a certain type .of its relations with the latter. 
These relations are formulated in the section by way of conditions and, 
on the fulfilment of these conditions, one of the two companies is to be 
deemed to be subsidiary to the other. 

A company is to be deemed to be subsidiary company of another 
(a) if the other (i.e. the controlling company) (i) controls the composi¬ 
tion of its Board of directors, or (ii) exercises or controls more than 
half of its total voting power where it is an existing company in respect 
whereof the holders of preference shares issued before the commence¬ 
ment of the Act have the same voting rights as the holders of equity 
shares or (iii) in case of any other company, holds more than half in 
nominal value of its ‘equity* share capital, or (b) if it is a subsidiary 
of a third company which is a subsidiary of the controlling company. 

The composition of a company’s board of directors, in its turn, is to 
be deemed to be controlled by another company if the latter in exercise 
of some power exercisable by it at its discretion can appoint or remove 
the holders of all or a majority of the directorships in the former. 

The other company again is to be deemed to have power to appoint 
to a directorship when (i) a person cannot be appointed thereto without 
the exercise of such power in his favour by such company, or (ii) his 
appointment necessarily follows from his appointment as director or 
manager of, or to any other office or employment in such cpmpany, or 
(iii) the directorship is held by an individual nominated by such 
company itself or by its subsidiary. 

The section further provides that in determining whether one com¬ 
pany is a subsidiary of another, (i) any shares held or power exercisable 
by that other company in a fiduciary capacity shall be treated as if the 
shares were not so held or the power was not so exercisable by it; 
(ii) any shares held or power exercisable by any person as a nominee 
for that other company, or by, or by a nominee for, a subsidiary of 
that other company shall be treated as held or exercisable by that other 
company; (iii) any shares held or power exercisable by any person by 
virtue of any debentures of the first-mentioned company or a debenture 
trust deed shall be disregarded; and (iv) any shares held or power 
exercisable by, or by a nominee for, that other company or its subsidiary 
shall be treated as. not held or exercisable if the ordinary business of 
that other or its subsidiary includes the lending of money and the shares 
are held or the power is exercisable by way of security only. 
t ' r P ie controlling company is called the ‘holding* company. The term 
equity share capital’ as used in the section has the same meaning as in 
sub-sec. (2) jof s. .85 of the Act. 
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As regards any company incorporated in any cquntry outside India, 
a subsidiary or holding company thereof under the law of such country 
shall be deemed to be a subsidiary or holding company thereof also 
within the meaning and for the purposes of the Act irrespective of the 
aforesaid requirements being fulfilled or not. Besides, sub-section (7) 
places a private company, being a subsidiary of a body corporate incorpo¬ 
rated outside India, which, if incorporated in India, would be a public 
company within the meaning of the Act, on the same level as any other 
subsidiary of a public company registered in India if the entire share 
capital of such private company is not held by that body corporate 
either alone or together with one or more other bodies corporate 
incorporated outside India. 

It will be noticed in the succeeding Lectures that various provisions 
of the Act which do not apply to private companies have been made 
applicable to private companies which are subsidiary to public compa¬ 
nies. The object of applying these and other provisions of the Act to 
subsidiary companies seems to be to clear up from time to time the 
financial position of public companies which bear relation to other 
companies of the kind mentioned in the section for the benefit of their 
shareholders and creditors. The holding company and its subsidiaries 
must nevertheless be treated as separate entities. 

Application of the Act 

The Act applies to the following companies : 

(1) Companies formed or registered under the Act; 

(2) Every existing company (s. 561); 

(3) Every company registered but not formed under any previous 
companies law to the extent and in the manner declared in 
Part IX of the Act (s. 562); 

(4) Unlimited companies registered as limited companies in pursu¬ 
ance of any previous companies law (s. 563); 

(5) Companies registered under the Act pursuant to the provisions 
contained in Part IX of the Act to the extent specified in s. 578; 

(6) Unregistered companies for the purpose of winding up under 
Part X of the Act. Section 582 defines an unregistered company 
for purposes of this Part and s. 589 prescribes the extent of its 
application cumulatively with other provisions of the Act 
regarding winding up of companies formed and registered under 
the Act; 

(7) Foreign companies which comply with the provisions of s. 592 
of the Act; 

(8) Insurance companies, except in so far as the provisions of the 
Act are inconsistent with the provisions of the Insurance Act, 
1938 (IV of 1938); 

(9) Banking companies, except in so far as the provisions of the 
Act are inconsistent with those of the Banking Companies Act, 
1949 (X of 1949); 

(10) Companies engaged in the generation or supply of electricity, 
except in so far as the provisions of the Act are inconsistent 
with those of the Indian Electricity Act, 1910, or the Electricity 
Supply Act, 1948 (LIV of 1948); 

(11) Any other company governed by any special Act for the time 
being in force, exoopt in so far as the provisions of the Act 
are inconsistent with those contained in such special Act; 
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(12) Such body corporate incorporated by any Act for the time 
being in force, as the Central Government may, by notification 
in the Official Gazette, specify in this behalf subject to such 
exceptions, modifications or adaptations as may be specified 
therein. 

(The last five classes of companies are mentioned in s. 616 of the Act, 
the last of them having been included by the Amendment Act, 1974). 

(13) Government companies in which not less than 51 per cent of the 
paid-up share capital is held by the Central Government or by 
any State Government or Governments, or partly by the Central 
Government and partly by one or more State Governments and 
subsidiaries of such companies (s. 617), subject to such excep¬ 
tions, modifications and adaptations of the provisions of the Act 
(other than ss. 618, 619 and 619A) as may be specified by the 
Central Government in a notification published in the Official 
Gazette [s. 620(1) (b)]; and 

(14) Nidhis or Mutual Benefit Societies declared as such by the 
Central Government by notification in the Official Gazette, 
subject to such exceptions, modifications and adaptations as may 
be specified in the notification [s. 620A(2) (b)]. 

On the other hand, the Act does not apply to : 

(1) Companies described in clause (13) above, to the extent of such 
provisions of the Act (other than ss. 618, 619 and 619A) as may 
be likewise notified by the Central Government [s. 620(1) (a)]; 

(2) Nidhis or Mutual Benefit Societies aforesaid to the extent of 
such provisions of the Act as may be notified by the Central 
Government in the Official Gazette [s. 620A(2) (a)]; and 

(3) Companies of which winding up has commenced before the 
commencement of the Act, so far as the provisions of the Act 
relating to the winding up of companies [other than s. 555(7)1 
are concerned (s. 647). 


Jurisdiction of Courts 

Sub-section (11) of s. 2 of the Act defines “Court” to mean, with 
respect to any matter relating to a company (other than any offence 
against the Act), the Court having jurisdiction under the Act with respect 

pr ° vijded jn s. 10, and, with respect to any offence 
against the Act, the Court of a Magistrate of the First Class or, as the 

offencT y be ’ 3 Presidency Ma g is trate, having jurisdiction to try such 

dp al SeC ^° n ° f th< : Act provides thal t the Court having jurisdiction to 

iWi matt6r ? ! nsing ™ der the Act sha11 he th * High Court having 
LJ ™ ctlon in relat t lon to the place at which the registered office of the 
company concerned is ^situate. The Central Government may, however 
by notification i„ the Official Gazette, empower any District Court 
subordmate to such High Court to exercise aU or any of the j^isdictTon 

the^scone of the — T? COUr ‘ in regard to matters fallin S within 
of ° £ ]Unsd ; Ctl0n 14 1S so empowered to exercise, in respect 

WsTtheHieh ri aV “f • thei I registered office in the district. In sucTa 
Kstrirt fW =1 n°^ com Pftent to exercise its jurisdiction but the 

dicS C 1 WlU deal Wlth 14,6 matters falUn g ^thin its juris- 
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The Central Government, however, cannot empower a District Court 
to exercise jurisdiction conferred (a) in respect of companies generally 
by ss. 237, 391, 394, 395 and 397 to 407, both inclusive, and (b) in respect 
of companies with a paid-up share capital of not less than one lakh of 
rupees, by Part VII (ss. 425 to 560) and the other provisions of the Act 
relating to the winding up of companies. In other words, the jurisdiction 
referred to in clauses (a) and (b) above will be exercisable only by the 
High Court although the registered office of the company concerned may 
be situate in a district. 

So far as the winding up of a company under the Act is concerned, 
the expression ‘registered office of the company’ for the purpose of 
jurisdiction means the place which has longest been the registered office 
of the company during the six months prior to the presentation of the 
petition for winding up. 

Jurisdiction not exclusive in all matters 

A question may be raised as to whether the Courts specified in s. 10 
have exclusive jurisdiction in respect of all matters arising under the 
Act and, by necessary implication, exclude the ordinary jurisdiction of 
civil Courts in respect of all such matters. To answer this question, regard 
must be had to general principles which have been aptly stated by 
Willis, J. in the following passage from his judgment in Wolverhampton 
New Water Works Co. v. Hawkesford [(1859) 6 C. B. (NS) 336 at p. 356] 
which was repeatedly affirmed by the Privy Council and quoted with 
approval by our Supreme Court in Ponnuswami v. Returning Officer, 
Namakkal Constituency (A.I.R. 1952 S.C. 64) : 

“There are three classes of cases in which a liability may be established founded 
upon statute. One is, where there was a liability existing at common law, and that 
liability is affirmed by a statute which gives a special and peculiar form of remedy 
different from the remedy which existed at common law; unless the statute contains 
words which expressly or by necessary implication exclude the common law remedy, 
the party suing has his election to pursue either that or the statutory remedy. The 
second class of cases is, where the statute gives the right to sue merely, but provides 
no particular form of remedy; there, the party can only proceed by action at common 
law. But there is a third class, viz., where a liability not existing at common law 
is created by a statute which at the same time gives a special and particular remedy 
for enforcing it. . . . The remedy provided by the statute must be followed, and it 
is not competent to the party to pursue the course applicable to cases of the second 
class. The form given by the statute must be adopted and adhered to.” 

The rule, therefore, is that a remedy specially provided by an Act 
of the legislature to enforce a right or liability specially created by any 
of the provisions of such Act is the exclusive remedy for the enforcement 
of such right or liability. In all other cases, the jurisdiction of the ordinary 
civU Courts is not excluded. Accordingly, the aforesaid question may 
be determined, as observed by Pandey, J. in Nava Samaj Ltd. v. Civil 
Judge, Class I, Rajnandgaon (A.I.R. 1966 M.P. 286 at p. 295), by an 
inquiry as to whether the Companies Act has, in regard to any parti¬ 
cular matter, though arising under the Act, created a right or liability 
not existing under the general law, and has also, at the same time, given 
a particular and special remedy for enforcing it; if not, the ordinary 
civil Court’s jurisdiction to take cognizance of such matter under s. 9 
of the Civil Procedure Code, 1908, will not be excluded. For instance, 
the winding up of a company by an order of the Court is a matter 
arising onlv under the Companies Act and a special right to obtain 
such order'which does not exist under the general law is given to the 
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arsons specified in s. 439 of the Act, and the same section also provides 
Especial 5 remedy for the enforcement of that right saying that an 
application to the Court for the winding up of a company shall be by 
petition. . . The Court under the Act, therefore, will have exclusive 
jurisdiction to entertain such petition and no action can lie m an ordinary 
civil Court for obtaining such order. On the other hand, the right to 
claim compensation for misfeasance or breach of trust is a right under 
the general law and can be enforced by a suit in a civil Court also under 
the general law. Section 543 of the Companies Act affirms this right as 
against the various officers of a company who may be guilty of misfeasance 
or breach of trust in relation to the affairs of the company and also 
provides a special remedy to enforce it by an application to the Court 
under the Act. In this case, the Act does neither create a special right 
or liability nor provide an exclusive remedy to enforce it, and, therefore, 
the primary jurisdiction.of an ordinary civil Court to take cognizance or 
such a claim by a suit is not excluded. In this connection, the following 
statement in Halsbury’s Laws of England, 3rd edition, vol. 6, at p. 622, 


may be noted : 

“The foregoing provision does not create any new liability or new right; it only 
provides a summary mode of enforcing rights (including rights created by the 
winding up) which must otherwise have been enforced by the ordinary jurisdiction 
of the Court.” 


Again, in S. V. Venkatasubba v. Utilities (India) Ltd. (A.I.R. 1964 
Mad. 230), the Madras High Court expressed its view in the same 
connection in the following words (at p. 232): 

“We are of opinion that s. 543 is only an enabling provision and it cannot be 
construed as depriving the aggrieved party of a remedy by way of suit by reason 
only of the special procedure provided for therein. The present case falls directly 
within the first category of cases described by Willis, J. in (1859) 6 C.B. (NS) 336 
at p. 356. There is no principle of law, so far as we are able to see, which would 
disable a suitor from pursuing one of several remedies which he may have under 
the ldw of the land ... So long as a right of suit cannot be said to have been taken 
away expressly or by necessary implication, the suit must be held to be maintain¬ 
able.” 


In the light of the above discussion, the line of inquiry suggested by 
Dixit, C. J. in the case of Nava Samaj Ltd. (supra), namely, whether, 
after having specified the Courts having jurisdiction under the Act, the 
Act contains an ‘otherwise’ provision excluding the jurisdiction of the 
Company Court in matters falling under the Act, is, it is submitted, not 
correct nor is it in conformity with the principles enunciated by Willis. 
J. in Wolverhampton New Water Works Co.’s case (supra). 


Board of Company Law Administration 

The Amendment Act 53 of 1963 added s. 10E to the Act to empower 
the Central Government to constitute a Board to be called the Board 
of Company Law Administration to exercise and discharge such of its 
powers and functions under the Act as may be delegated by it under 
s. 637 of the Act ( injra ). Such Board should now consist of not more 
than nine instead of five members as stated hereinbelow, to be appointed 
by the Central Government by notification in the Official Gazette, and 
one of such members should be appointed as its chairman also by that 
Government. By sub-sec. (4A) which was inserted by the Amendment 
Act of 1965, the Board so constituted may, with the previous approval 
of the Central Government, by order in writing, authorise the chairman 
or any of its other members or its principal officer, whether known as 
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secretary or by any other name, to exercise and discharge such of its 
powers and functions as it may think fit, and every order made or act 
done in pursuance of such authority would be deemed to have been the 
order or act of the Board. This provision did not, however, have a 
retrospective effect so as to validate the acts done by the Chairman 
or any other member of the Board in exercise and discharge of the 
powers and functions of the Board prior to the commencement of that 
Amendment Act. This defect was brought to the fore by the Supreme 
Court in its judgment in Barium Chemicals Ltd. v. The Company Law 
Board. (A.I.R. 1967 S.C. 295) with the result that the second Amend¬ 
ment Act (37 of 1966) following upon the Ordinance (2 of 1966) was 
passed by Parliament to remove it and to validate whatever action was 
taken by the Chairman or any other member of the Board prior to that 
Act and under the Ordinance. 

The Amendment Act, 1974, has added three more sub-sections to 
the section with a view to facilitating expeditious disposal of matters 
falling within the ambit of the powers of the Board and clarifying the 
nature of proceedings before it for certain purposes. Thus, sub-sec. (4B) 
provides for the constitution of two or more Benches from among the 
members of the Board whose number shall not, by the amended sub¬ 
sec. (2), exceed nine instead of five, and the exercise by each such 
Bench of such of the powers and functions of the Board as may be 
specified in the order of the Board which cannot, however, be made 
without the previous approval of the Central Government. 

The next sub-section vests in each such Bench the powers of the 
Court under the Civil Procedure Code, while trying a suit, with respect 
to: (i) discovery and inspection of documents and other material objects 
‘producible’ in evidence; (ii) enforcing the attendance of witnesses and 
requiring deposit of their expenses; (iii) compelling the production of 
dociunents and other material of evidentiary value and impounding the 
same; (iv) examining witnesses on oath; (v) granting of adjournments; 
and (vi) reception of evidence on affidavits. 

As a necessary corollary to the two preceding sub-sections, sub-sec. 
(4D) states that every Bench shall be deemed to be a civil Court for 
the purposes of s. 195 of the Code of Criminal Procedure, 1973, (relating 
to jurisdiction of Courts in respect of prosecutions for certain offences), 
and Chapter 26 of that Code (dealing with prosecutions in respect of 
certain offences relating to administration of public justice), and every 
proceeding before it a judicial proceeding within the meaning of s. 193 
(providing punishment for false evidence) and s. 228 (providing punish¬ 
ment for intentional insult or interruption to public servant sitting in 
judicial proceeding) of the Indian Penal Code, 1860, and for the purposes 
of s. 196 (punishing ‘using evidence known to be false’) of that Code. 

Sub-sec. (6) then provides that the Board shall be subject to the 
control of the Central Government in the exercise and discharge of its 
delegated powers and functions. Further, the procedure of the Board 
shall be such as may be prescribed [sub-sec. (5)], and none of its acts 
shall be called in question on the ground only of any defect in its consti¬ 
tution, or the existence of any vacancy therein [sub-sec. (4)]. Lastly, 
by s. 637 (2A), the provisions of the Act in respect of any matter in 
relation to which powers and functions of the Central Government have 
been delegated to the Board shall also apply in relation to the Board 
as they apply in relation to that Government. 
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Delegation of powers and functions of Central Government 

Section 637 of the Act, by sub-sec. (1), provides that the Central 
Government may, by notification in the Official Gazette, delegate (a) 
any of its powers and functions under the Act (other than the power 
to appoint a person as public trustee under s. 153A and the power to 
make rules) to the Company Law Board, and (b) any of its powers and 
functions under the Act, other than those specified in sub-section (2), 
to such other authority or such officer as may be specified in the notifi¬ 
cation. The latest notification under this sub-section was issued by the 
Central Government on 1st January, 1966. Sub-sec. (2) then specifies 
several sections of the Act, powers and functions of the Central Govern¬ 
ment whereunder cannot be delegated under sub-sec. (1) (b) as already 
stated. Sub-section (2A) has already been noted under the heading 
“Board of Company Law Administration”, whereas sub-sec. (3) requires 
a copy of every notification issued under sub-sec. (1) to be placed before 
both Houses of Parliament soon after it is issued. 


Advisory Committee 

Provisions of the Act relating to the appointment of an Advisory 
Commission by the Central Government and its powers and functions as 
contained in ss. 410 to 415 were deleted by the Amendment Act of 1965, 
and now, by the new s. 410, the Central Government has been empowered 
to constitute, in place and stead of such Commission, an Advisory 
Committee consisting of not more than five persons with suitable qualifi¬ 
cations for the purpose of advising it and the Company Law Board on 
such matters arising out of the administration of the Act as may be 
referred to it; It will be observed that, unlike the Advisory Commission, 
this Committee has no powers or duties of its own nor is there any 
obligation on the part of the Central Government or the Company Law 
Board to refer any specific matters for its advice. 

Form and procedure for applications to Central Government in certain 
cases 

Applications under several sections of the Act specified in cl. (b) of 
the repealed s. 4ll which the Central Government was required to refer 
to the Advisory Commission for its advice under the old s. 410 have 
now to be made under s. 640B introduced in the Act by the Amendment 
Act, 1965, instead of the repealed s. 412. 

Sub-sec. r (l) of the .new section provides that every application 
made to the Central Government under s. 259 (for increasing the number 
of directors beyond the permissible maximum under the articles), 268 
(for amending provision relating to appointment or re-appointment of a 
managing or whole-time director contained in the memorandum or arti¬ 
cles of the company, or in an agreement, or resolution of the company 
or of its Board of directors), 269 (for appointing or re-appointing, a person 
as a managing or whole-time director), 310 (for amending provision 
litgating to remuneration of any director purporting to increase the 
‘^ lount thereof), 311 (for terms of any appointment or re-appointment 
M a managing or whole-time director purporting to increase the remu¬ 
neration received by him or his predecessor theretofore), 4Q8 (for pre- 
: oppression or mismanagement), or 409 (for preventing change in 

Board of directors), shall be made in such form as may be prescribed. 
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Sub-sec. (2) of s. 640B, which reproduces the provisions of sub-sec. 
(2) of the repealed s. 412, prescribes the procedure which companies 
should follow before making any such application to the Central Govern¬ 
ment. It provides that, before making any application under any of the 
sections specified in sub-sec. (1) in the prescribed form, the company 
must issue a general notice to its members indicating the nature of the 
application proposed to be made, and copies of such notice and the 
notice published respectively at least once in a newspaper in the principal 
language of the district in which the registered office of the company 
is situate and circulating in that district and at least once in English 
in an-English newspaper circulating in that district, together with the 
company’s certificate as to the due publication thereof must be attached 
to the application. It may, however, be noted that the procedure laid 
down by this sub-section need not be followed by a private company in 
respect of any application made by it under sub-section (1) of the section. 

Central Government’s power to accord approval etc. subject to 
conditions 

It will be noticed in the following Lectures that in relation to a 
large number of matters (vide Appendices A and E) the Central Govern¬ 
ment is required or authorised by the various provisions of the Act to 
accord its approval, sanction, consent, confirmation or recognition so that 
nothing of vital importance in the management of companies under the 
Act may go unnoticed by the Government and an effective check may 
be maintained on the manner of their working and management of their 
affairs. 

Section 637A of the Act provides that where the Central Government 
is required or authorised to accord approval, etc., as aforesaid, or to 
give any direction or grant any exemption in relation to any matter, it 
may, in the absence of anything to the contrary, do so subject to such 
conditions, limitations or restrictions as it may think fit to impose, and 
in case of contravention of any such condition, limitation or restriction, 

rescind or withdraw such approval, etc. 

Similar power may be excercised also by the Company Law Board 
by reason of the amendment of the section by the Amendment Act, 
1974, in cases where it is required or authorised to accord approval, 
etc. in regard to any matter by any provision of the Act. 

The section further provides that every application for such approval 
etc. shall be accompanied by such fee not exceeding Rs. 100 as may be 
prescribed in respect of the particular matter for which such application 
is made. Different fees may also be prescribed for such applications by 

different classes of companies. 


Central Government’s power to condone delays 

By s. 637B which was inserted in the Act by the Amendment Act 
31 of 1965, the Central Government is empowered, for reasons to be 
recorded in writing, to condone delays (i) where any apphcation r^i^ed 
to be made to it under any provision of the Act is not made withinthe 
time specified therein, and (ii) where any document required to be filed 
with the Registrar under any provision of the Act is not filed wi h 

the time specified therein. 
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Central Government’s power to alter Schedules, and to make Rules as 
to prescribed matters 

Sections 641 and 642 vest powers in the Central Government 
respectively to alter, by notification in the Official Gazette, any of the 
regulations, rules, tables, forms and other provisions contained in any 
of the Schedules to the Act except Schedules XI and XII, and to make, 
by such notification, rules for all or any of the matters which by the 
Act are required to be prescribed by its authority. All rules and altera¬ 
tions made by the Central Government under any of these two sections 
must be laid before both Houses of Parliament as soon as possible after 
they are made, and shall have effect as if enacted in the Act and shall 
come into force on the date of the notification unless the notification 
otherwise directs. It may be noted, however, that no alteration in Table 
A of the First Schedule shall apply to any company registered before 
the date of such alteration. 


Supreme Court’s power to make Rules as to certain matters 

Besides the rules that may be framed by the Central Government, 
the Supreme Court, under s. 643 of the Act, is required after consulting 
the High Courts to make rules providing for all matters relating to 
winding up as also several other matters specified in that section. 

It may be noted that sub-section (33) of s. 2 of the Act which defines 
the term “prescribed” was amended by the Amendment Act 65 of 
1960, in order to accord with the correct constitutional position. The 
amendment firstly took away from the Supreme Court, and vested in the 
Central Government, the power to make rules in relation to withdrawal 
and payment into the public account of India of moneys handled by 
the Official Liquidator and secondly, vested in the Supreme Court instead 
of the Central Government, the power to frame rules for inspection of 
books and papers of the company, while in the custody of the Official 
Liquidator, for the simple reason that liquidation in such cases would 
always be under the supervision of the Court. 
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Steps for forming a company — What is a Memorandum of 
Association — Memorandum in relation to Articles — Act to 
override Memorandum, Articles, etc. — Preparation of Memo¬ 
randum — Name of the company — Place of registered office — 
Qbjects of the company — Limited liability clause .— Capital 
cubisv — AssociatxmrTcteL'tLSe ’and subscription — One man f s com¬ 
pany — Alterations in Memorandum. 


Steps for forming a company 

Usual steps in the formation of a company are:— 

1. Preparation of Memorandum of Association; 
: 2. Preparation of Articles of Association; 

r ., 4 3. Preliminary contracts, if any; 
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4. Registration of the company; and 

5. Issue of a prospectus or delivery to the Registrar of a 
statement in lieu of prospectus. 

What is a Memorandum of Association? 

In order to form a company, the first step is to prepare the memo¬ 
randum of association. Sections 12 to 23 of the Act prescribe the parti¬ 
culars to be mentioned in a memorandum of association and other 
requirements. 

Section 2(28) defines a memorandum to mean the memorandum of 
association of a company as originally framed or as altered from time to 
time in pursuance of any previous companies law or of this Act. The 
definition, however, neither gives us any idea as to what a memorandum 
of association really is nor does it point out the role which it plays 
in the affairs of a company. We must, therefore, turn to judicial 
pronouncements for that purpose, if any, before we proceed to consider 
the provisions of the Act bearing on its different aspects. 

A memorandum of association is a document which sets out the 
constitution of a company and, as such, it is really the foundation on 
which the structure of the company is based. It defines its relation with 
the outside world and the scope of its activities. Its purpose is to enable 
shareholders, creditors and those who deal with the company to know 
what is its permitted range of enterprise [Egyptian So.lt and Soda Co. 
Ltd. v. Port Said Salt Association Ltd., (1931) A.C. 677]. The importance 
of this document is so great that in England, until the year 1890, it was 
regarded as an unalterable charter of a company. That, however, led to 
a number of hardships in the actual working of companies. Accordingly, 
provisions were made for altering the memorandum in certain cases and 
to a certain extent in s. 19 of the English Companies (Memorandum of 
Association) Act of 1890. Except for this, the memorandum was and 
still is regarded as an unalterable charter because, being the very basis 
of the company, it is thought that it should not be allowed to be altered 
every now and then in the interests of the creditors, the outside public 
and the shareholders of the company themselves. Section 16 of our Act 
also recognises this unalterable character of a memorandum of associa¬ 
tion and expressly lays down that a company shall not alter the 
conditions mentioned in its memorandum except in the cases and in 
the manner and to the extent provided in the Act. These provisions are 
to be found in ss. 17 to 19. Section 16 further says that only those 
provisions which are required by s. 13 or by any other specific provision 
contained in the Act to be stated in the memorandum of the company 
concerned shall be deemed to be conditions in the memorandum, and 
that other provisions including those relating to the appointment of a 
managing director or manager shall not be deemed to be such conditions. 
Consequently, the latter type of provisions can be altered as freely as 
the articles without having to comply with the strict requirements for 
an alteration of any of the conditions mentioned in the memorandum 
and if there is any express provision in the Act permitting their alteration 
in anj other manner, they may also be altered in such other manner. 

Memorandum in relation to Articles 

The importance of a memorandum of association can be better 
appreciated by comparing it with the articles of association. The latter 
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are a bundle of rules made by the company for the internal management 
of its affairs and for carrying out the objects of the company as set out 
in the memorandum. The distinction between these two documents has 
been succinctly pointed out by Lord Cairns in Ashbury Railway Carriage 
& Iron Co. v. Riche [(1875) L.R. 7 H.L. 653] in these words : 

“The memorandum is, as it were, the area beyond which the action o f the 
Company cannot go; inside the area the shareholders may make such regulations 
for their own government as they think fit.” 

Hence it is that the law does not allow the memorandum to be 
altered except in the manner and to the extent provided by the Act, 
whereas the articles, being only the bye-laws of the company, can be 
altered by special resolutions to any extent. Another result of this 
distinction is that the articles are subordinate to the memorandum. They 
cannot alter or control the memorandum. Yet it is well established that 
the memorandum may be read in conjunction with the articles in so far 
as it may be necessary to explain any ambiguity appearing in the terms 
of the memorandum or to supplement it upon any matter about which 
it is silent except in respect of matters as must by statute be provided 
for by the memorandum [Anderson’s Case , 7 Ch. D. 75; Guinness v. 
Land Corporation of Ireland, 22 Ch. D. 349; Angostura Bitters Ltd. v. 
Kerr, (1933) A.C. 550; Syamchand v. Calcutta Stock Exchange Associa¬ 
tion, A.I.R. 1949 Cal. 337]. 


Act to override Memorandum, Articles, etc. 

In no event, however, should the memorandum or articles of a 
company, or any agreement executed by it, or any resolution passed 
by it in general meeting or by its Board of directors, whether the same 
be registered, executed or passed, as the case may be, before or after 
the commencement of the present Act, contain any provision contrary 
to the provisions of the Act. If it does, such provision shall become or 
be void, as the case may be, to the extent to which it is repugnant to 
the provisions of the Act, and the latter will have effect in its stead (s. 9). 

Preparation of Memorandum 


As already stated in the preceding Lecture, the least number of 
persons required for forming a public company under the Act is seven 
and two if the company is to be a private one (s. 12). These persons 
associated for any lawful purpose may, by subscribing their names to 
™ amorandu ™ ar * d otherwise complying with the requirements of 

f0rm an incor P orate d company with or without 
hablht Y Whatever purpose is not prohibited by law is a lawful 

state C3Se ° £ 3 company limited W shares, the memorandum must 


w (1> ° f ■^ h j, c ?J n jJ any with ‘Lmited- as the last word, and 

' Private Limited if the company is proposed to be a private 
limited company; v<ue 

0 ^State in which its registered office is to be situate; 

{) ^f\hl C r e ° f a . com P A any ir } existence before the commencement 
?' h * C0mP T eS /Amendment) Act, 1965, the objects of the 
company, and in the case of a company formed after such 
commencement (i>- the main objects of the company to be 
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pursued on its incorporation and objects ancillary or incidental 
to attainment of such objects, and (ii) other objects, if any; 

(4) the States to whose territories the objects extend where the 
objects of the company (other than a trading corporation) are 
not to be confined to one State; 

(5) the fact that the liability of its members is limited; 

(6) the amount of capital and the division thereof into shares of a 
fixed amount; 

(7) the association clause and subscription. 

In the case of a company limited by guarantee, the particulars stated 
in clauses (1) to (5) and (7) must be set out in the memorandum 
together with a statement that each member undertakes to contribute 
to the assets of the company such amount not exceeding a specified 
amount as may be required for payment of the debts of the company 
and of costs, charges and expenses of winding up, and for adjustment 
of the rights of the contributories among themselves if the company is 
wound up while he is a member, or within a year after he ceases to be 
a member. If such a company has also a share capital, particulars stated 
in clause (6) should be mentioned in addition. In the case of such 
company, every member is subject to two kinds of liability: first, on * 
the guarantee which becomes effective in the event of the company 
being wound up, and second, to pay up the nominal amount of his share 
which, as in the case of a company limited by shares, may be implemented 
both during the active life as well as during the winding up of the 
company. In the case of an unlimited company, clauses (5) and (6) 
out of the above-mentioned clauses have to be omitted. 

The above requirements with respect to memorandum which were 
provided in ss. 6 to 8 of the Act of 1913 are now presented in a different 
and amended form in s. 13 of the present Act. 

The next section, however, restricts the choice of form in which a 
memorandum can be made to one of the forms in Tables B, C, D, and E 
in the First Schedule to the Act as may be applicable to the case of the 
intended company, or in a form as near thereto as circumstances admit. 

The memorandum must be divided into paragraphs numbered con¬ 
secutively and, before presenting it to the Registrar, it must be printed 
[s. 15(a) & (b)]. 

Let us now consider the significance of each of these clauses which 
form the conditions of the constitution of a company. 

Name of the company 

A company can adopt any name it pleases. But, if the Central 
Government thinks the name to be undesirable, the company cannot be 
registered in that name. Any name which is identical with or closely 
resembles the name of an existing company may be deemed to be 
undesirable by the Central Government (s. 20). 

If, through inadvertence or otherwise, a company is registered on 
its first registration or otherwise, by a name identical with or too nearly 
resembling the name of another registered company, it may change its 
name by ordinary resolution and with the previous approval of the 
Central Government. The Central Government can also direct such 
company, within 12 months of its first registration or registration by its 
new name, as the case may be, to change its name or new name, and 
the company in that case must carry out the direction and change its 
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name in the same manner within 3 months or such further time as the 
Central Government may allow. In case of default m complying with 
such direction, the company and every officer who is in default is liable 
to be punished with fine to the extent of Rs. 100 for every day durmg 

which the default continues (s. 22). 

The foregoing two sections of the Act substantially correspond, to 

ss 17 and 18(2) of the English Act of 1948. By s. 46 of the English Act 
of 1967, the Board of Trade has been further empowered to direct a 
company to change its name at any time if, in the opinion of the Board, 
the name by which the company is registered gives so misleading an 
indication of the nature of its activities as to be likely to cause harm 
to the public. In such cases, however, unlike the position under s. 18(2) 
of the Act of 1948, the company has a right to appeal to the Court 
against a direction under that section within three weeks and the Court 
may, in the event of its confirming the direction, specify the period 
within which the company must comply with it. 

None of these provisions, however, affect the jurisdiction of Courts 
under the general law to grant relief by way of an injunction restraining 
a company from adopting or using a name so similar to the name of 
any other company, firm or individual as to be likely to deceive or 
cause confusion in the mind of the public. In Ewing v. Buttercup Mar¬ 
garine Co. Ltd. [(1917) 2 Ch. 1], for instance, the plaintifl carried on 
business under the name of Buttercup Dairy Company as a retail and 
wholesale provision merchant in Scotland and in the North of England 
and the defendant company was incorporated with its registered office 
at Westminster with the main object of manufacturing and selling 
margarine under the name ‘Buttercup Margarine Co. Ltd.* after ascer¬ 
taining that there was no similar name on the Company Register. In 
an action by the plaintiff for an injunction restraining the use of the 
name which the defendant company had adopted for its incorporation, 
Lord Cozens-Hardy, M.R. of the Court of Appeal observed : 

“I cannot bring myself to doubt serious damage to the credit and prosperity 
to the plaintiff's business would arise from the confusion caused by the defendant 
company . . . continuing to carry on business in a name so nearly resembling that 
under which the plaintiff is trading as to be calculated to deceive.” 

and the injunction sought by the plaintiff was granted. 

From this illustrative case it is clear that the Court does not, for 
the purpose of granting relief, require that there should, in adopting the 
disputed name, be either fraud or a deliberate intention to confuse, or 
that the public should have been misled. All that is required to be shown 
is that the name is ‘calculated’ to mislead which, far from suggesting 
an intention to mislead, means, in effect, little more than ‘morally certain’ 
as James, L.J. put it in Hendriks v. Montague (17 Ch. D. 638). The 
principle on which the Court intervenes in such cases is that no person 
is to be permitted to represent business which is carried on by another 
as carried on by himself [ North Cheshire and Manchester Brewery Co. 
v. Manchester Brewery Co. (1899) A.C. 83], and it was on this principle 
that the Court in Societe Anonyme, etc. Panhard et Levassor v. Panhard 
Levassor, etc. Co. [(1901) 2 Ch. 513] had ordered that the name of the 
defendant company be changed with the consent of the Board of Trade 
or, failing that, the company be wound up. r ? forAv H 

last word of the name must be ‘Limited’ in case o» 
public, limited companies, and ‘Private Limited’ in case of private limited 
companies. The reason of this provision is to ensure that all persons 
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dealing with the company shall have clear notice that the liability of 
the members of the company is limited. If the company makes a contract 
without the use of the word ‘Limited’, the effect may be disastrous for 
the officers of the company, because the contract would then be binding 
personally upon those who purported to act on behalf of the company. 
Thus, where a promissory note was executed and signed by R as 
‘Noperam Ramgopal, Sd. Ramkumar* and it was alleged that ‘Noperam 
Ramgopal’ was a limited company incorporated long before the pro¬ 
missory note was passed, it was held that since the word ‘limited’ was 
not used as a part of the company’s name to signify that the note was 
being executed for and on behalf of the company, R was personally 
liable. (Basudeo Led v. Madanlal, A.I.R. 1967 Orissa 107). The word 
‘Limited’ may, however, be used in an abbreviated form such as ‘Ltd.’ 
or ‘Ld.’ and where it is so used, the name of the company is not thereby 
made incorrect nor do the directors or other officers become liable [F. 
Stacey & Co. v. Wallis, (1912) L.T. 544]. 

But companies formed to promote art, science^ etc. which do not 
propose to pay dividends but intend to apply all their income towards 
the working of the company are exempted from this provision and may 
be registered without the word ‘Limited’ under a licence granted by the 
Central Government (s. 25). Apart from this, there are several sections 
in the Act provisions of which either cannot be fully complied with by 
such companies because of their peculiar constitution and manner of 
working, or seldom serve any useful purpose in case of such companies. 
Section 25, therefore, empowers the Central Government by general or 
special order, to exempt such companies from such of the provisions of 
the Act as may be, and to the extent, specified in the order. The section 
also prevents such companies from altering the provisions of their memo¬ 
randum with respect to their objects except with the previous approval 
of the Central Government. 

Publication of name by company 

Promoters of a company may choose a name in accordance with 
these principles. Once the name is chosen and the company is registered 
in thai name, s. 147 (1) of the Act requires that it must appear on the 
outside of every office or place of business of the company in a conspi¬ 
cuous manner and on all cheques, bills, notices, advertisements, etc. of 
the company. The requirement of this section will be satisfied if a 
company affixes a board of +he necessary conspicuousness and legibility 
outside the office room though it be inside the building (Emp. v. Batli- 
wala Sons & Co. Ltd.. 43 Bom. L.R. 195). 

Apart from the penalties provided in sub-sections (2) and (3) of s. 
147 for non-compliance with the foregoing requirements of sub-section 
(1), sub-section (4) of that section makes an officer of a company or any 
person on his behalf who signs or authorises to be signed on behalf of 
the company any bill of exchange, hundi, cheque etc. wherein the name 
of the company is not mentioned in the manner specified in sub-section 
(1), personally liable to the holder of such bill of exchange, hundi, che¬ 
que etc. for the amount thereof unless it is duly paid by the company. In 
an interesting case where a bill of exchange was drawn on a company 
whose correct name was ‘Michael Jackson (Fancy Goods) i-*td.’ but which 
was referred to in the bill and the form of acceptance prepared by the 
plaintiff company as ‘M. Jackson (Fancy Goods) Ltd.,’ and J., a director 
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and the secretary of the drawee company, signed the acceptance of the 
bill without correcting the error in the name of the company with the 
consequence that the bill was dishonoured on maturity, J. having severed 
his connection with the drawee company and the company having gone 
into liquidation, in an action to make J. personally liable on the bill by 
virtue of s. 108 of the Companies Act, 1948, [s. 147 (4) of our Act], it was 
held that, though J. had rendered himself personally liable by signing 
the bill on behalf of the company in contravention of that section, the 
plaintiff company was estopped from enforcing that liability since it was 
in itself responsible for the wrong description and had impliedly repre¬ 
sented that it would treat acceptance in that form as being regular and 
not giving rise to personal liability. It was, however, observed that the 
civil liability created by that section would have been available to any 
other holder of the bill who was unaffected by the equitable defence of 
estoppel [Durham Fancy Goods, Ltd. v. Michael Jackson (Fancy Goods ), 
Ltd., (1968) 2 All E.R. 987]. In Atkins & Co. v. Wardle [(1889) 61 L.T. 
23], on the other hand, directors were held personally liable on a bill 
which did not state the name of a company correctly, and in Nassau 
Steam Press v. Tyler [(1894) 70 L.T. 376] the directors described the 
company by a wrong name and were held to be personally liable. 


Change of name by company 

Provision is made in s. 21 of the Act for changing the name of a 
company at any time in the course of its business. The only formalities 
required are a special resolution and approval of the Central Government 
in writing. No such approval is, however, necessary where the only 
change in the name is the addition thereto or, as the case may be, the 
deletion therefrom, of the word ‘private’ consequent on the conversion of 
a public company into a private company and vice versa. When a name is 
changed either in pursuance of this section or s. 22 as aforesaid, the new 
name must be notified to the Registrar who will enter it in his register 
and issue a fresh certificate of incorporation to meet the circumstances of 
the case and also make the necessary alteration in the memorandum of 
association of the company concerned. It must be noted that the change 
of name becomes complete and effective only on the issue of the fresh 
certificate by the Registrar [s. 23(1) and (2)]. But a change of name 
so effected will not affect any rights or obligations of the company nor 
render any legal proceeding by or against the company defective in any 
way and any legal proceedings which might have been continued or 
commenced by or against the company in its former name may be conti¬ 
nued by its new name [s. 23(3).]. An appeal by a company in its former 
name which is no longer in existence on the Register of Companies is 
however, incompetent ( Malhali Tea Syndicate v. Revenue Officer, JaZ- 
mgun, A.I.R. 1973 Cal. 78). 

Place of registered office 

The memorandum must next state the State in which the registered 
office of the company is to be situate. This fixes the domicile of the com- 
pany. In England, the memorandum must state in what part of the 
United Kingdom the office of the proposed company is to be situate. This 
once declared, cannot be changed except by an Act of Parliament, but 
Jgg^ompany may fix its office anywhere in the chosen area and also 
change it from time to time within that area provided it gives notice 
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of such change to the Registrar. In India, situation can be changed from 
one State to another so far as may be required to enable the company 
to do any one or more of the things specified in s. 17 (post), by passing 
a special resolution to that effect and on the Company Law Board confirm¬ 
ing the alteration though the office of the company may be shifted from 
one town to another within the same State by a special resolution and 
notice to the Registrar. 

Section 146 of the Act requires every company to have a registered 
office and provides that the place of such registered office and every 
change therein must be notified to the Registrar within 30 days after its 
incorporation or after the date of the change as the case may be. Reason 
for this provision is that it shows where the records of the company 
are kept and where writs and notices may be served on the company. 


Objects of the company 

The statement of objects in a memorandum defines the sphere of the 
company’s activities. It has a two-fold effect: (i) affirmative, i.e. it de¬ 
termines what are to be the powers of the company, and (ii) negative, 
i.e. it restricts the powers to those actually conferred by it. Those who 
frame a memorandum can give to the company any powers they please 
with the only restriction that none of those powers should infringe or be 
contrary to the general law or to the provisions of the Act, and the com¬ 
pany can then do anything within the ambit of such powers. A clause 
in the memorandum which authorises a company to buy its own shares 
is contrary to the Act and, therefore, void, the reason being that to allow 
a company to buy its own shares would be to allow it to diminish the 
share capital which creditors of the company can look to for payment of 
their claims ( Trevor v. Whitworth, 12 A. C. 409). Similarly, it is not a 
legal object to establish and work unauthorised lotteries and, therefore, 
if such a power be given to a company in its memorandum, it is utterly 

void [Ex parte More, (1931) 2 K.B. 197]. . , 

While the company can do anything within the ambit of the powers 
as specified in the memorandum as stated above, its activities would at 
the same time be strictly restricted by such powers so that it cannot do 
anything outside those powers. Any attempt in that direction would e 
ultra vires the company, that is, the company cannot ratify such acts 
even if it wants to do it. Where, for instance, a building society which 
by its memorandum had, among other powers, power to borrow and lend 
money, carried on a huge banking business also, on the footingof the 
above powers, it was held that the borrowing being on a scale altogether 
in excess of the requirements of the society was uIfra vires [Birbeek 
Permanent Benefit Building Co., (1962) 2 Ch. 183]. The principle of la 
on this subject was enunciated by Cairns L.C in the wel -know case of 
Ashbury Railway Carriage and Iron Co. v. Riche [(1875) L. R. 7 H.L. 

653 at p. 67,''" n the following words: 

“ If nat is the purpose for which the corporation is established-it is a 
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things which were specified in the memorandum as objects ought not, 
unless expressly prohibited, to be held by judicial construction to be 
ultra vires [Att.-Gen. v. G. E. Rail Co., (1880) 5 A.C. 473]. Thus, where 
a company, bound to supply boats for a ferry, employed the boats, when 
not wanted for the ferry, in excursions, it was held to be intra vires 
(Forrest v. Manchester , etc. Rail Co. 30 Beav. 40). Similarly, where a 
gas company having power to convert and manufacture residual pro¬ 
ducts, manufactured other substances for the conversion of such pro¬ 
ducts into a marketable state, such manufacture was held to be intra 
vires [Deuchar v. Gas Light & Coke Co. (1925) A.C. 69]. On the other 
hand, it is ultra vires for a corporation like the London County Council 
to r un omnibuses [London County Council v. Att.-Gen. (1902) A.C. 
165]. 

The first two cases as aforesaid constitute the law upon the subject 
and, as Lord Halsbury L.C., observed in London County Council v. Att.- 
Gen. (supra), it is impossible to go behind these two cases; they are 
part of the law of the country and one must acquiesce in them, whether 
one likes them or not. 

It will, therefore, be noticed that an act of the company against the 
principle above enunciated is ultra vires and cannot be ratified even if 
all the shareholders agree (Ashbu'ry Railway Carriage and Iron Co. v. 
Riche, supra). This position stands in striking contrast with a case where 
an act is done by the directors beyond their powers as conferred by the 
articles; for such an act can be ratified by the company and subsequently 
binds the company [Re Express Engineering Works Ltd., (1920) 1 Ch. 
466; Parker and Cooper Ltd. v. Reading, (1926) Ch. 975], Sections 196 
to 200 of the Indian Contract Act, 1872, state the law of ratification in 
relation to contracts, and it will be remembered that there can be no 
ratification without an intention to ratify, and there can be no intention 
to ratify an illegal act without knowledge of the illegality [Spackman v. 
Evans, (1868) L.R. 3 H.L. 171; Irvine v. Union Bank of Australia, (1877) 
2 A.C. 366; Bamford v. Bamford, (1968) 2 All. E.R. 655; Premila Devi v. 
The People's Bank of Northern India Ltd., 41 Bom. L.R. 147]. Where, 
however, an act is ult/ta vires the articles, the company might alter 
the articles and adopt/it. It is only where an act is ultra vires the com¬ 
pany that it becomesnvholly void and cannot be ratified in any event. 

• Const r uCttun o f the~ o bj e ct " c lause - 

For the purpose of construing the object clause, ordinary rules of 
construction applicable to all written documents, namely, that the express- 

e ^^ n if n ^ 0n P ar ^ es should be gathered from the whole document 

and that the meaning of the words should be ascertained by according 
popular sense to popular words and technical sense to technical words, 
should be applied. If and when necessary, the principle of ejusdem 
generis (of the same kind) may also be applied. Accordingly, where an 
object is expressed unequivocally in a memorandum, the state of mind 
or the directors is irrelevant to the issue of a transaction in respect of 
such object being ultra vires [Charterbridge Corporation v. Lloyds Bank 
Ltd. (1969) 2 All E.R. 1185]. On the other hand, where the objects clause 
expressly empowers the company to do anything which ‘in the opinion 
or the Board of Directors* can be carried on advantageously in connec¬ 
tion with its other objects, the test to determine the vires of an act 
becomes subjective one and, therefore, any business would be within 
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the powers of the company if the directors honestly believed that it 
could be advantageously combined with the other objects though, in fact, 
it could not be so combined or carried on [Bell Houses Ltd. v. City Wall 
Properties Ltd. (1966) 2 All E.R. 674]. This, however, is true only if 
there exists at the time some business with which the new business can be 
combined or carried on; where no such business exists, the new business 
cannot be adopted unless expressly authorised by the memorandum [Re 
Introductions Ltd. (1969) 1 All E.R. 887 (C.A.)]. 

It is thus clear that there is no special rigid cannon of construction 
to be applied to the objects clause in a memorandum [Egyptian Salt and 
Soda Co. v. Port Said Salt Association Ltd. (1931) A.C. 677]. It was 
nevertheless held by judicial authorities that the powers in the memo¬ 
randum must be construed strictly and the company might do anything 
which was fairly incidental to and consequential upon the powers speci¬ 
fied [Att.-Gen. v. G. E. Ry. (1880) 5 A.C. 473; Evans v. Brunner Mond 
and Co. Ltd. (1921) 1 Ch. 359]. In certain cases, however, the Courts 
applied to the construction of this clause a variation or extension of this 
just and generous principle. They considered the dominant or main ob¬ 
ject of the company, and treated the powers given as being subsidiary 
to the main object and to be controlled by it. For instance, in Stephens 
v. Mysore Reejs Mining Co., [(1902) 1 Ch. 745], one of the objects of 
the company was to acquire gold mines in Mysore and elsewhere. The 
company wanted to work mines on the Gold Coast. It was held that the 
company could not do so because the main object of the company was 
to work mines in India and, therefore, the word ‘elsewhere’ must be 
confined only to India and the general words in a later paragraph in 
the objects clause were held to be cut down by reference to the ‘main 
object’. 

Such a mode of interpretation, however, fettered the activities of 
the company and in order to prevent the Courts from putting such a 
narrow construction on the main clause, the draftsmen nowadays insert 
a clause that all objects of the company as set out in the memorandum 
are independent objects and shall not be restricted or limited by refer¬ 
ence to any other paragraph in the objects clause. Such was the case in 
Cotman v. Brougham, [(1918) A.C. 514], and it was held that effect 
must be given to such a clause and that it prevented the Court from 
taking a view that separate powers given by the clause must be regarded 
as subsidiary to the main object. This rule of construction of the object 
clause was recently applied by Salmon, J. in Anglo-Overseas Agencies, 
Ltd., v. Green [(1961) 1 Q.B. 1] observing that if the words used in 
the memorandum before him did not mean that each paragraph of the 
objects clause was to be read in isolation and not to be limited or 
restricted to another paragraph, it was difficult to attribute any meaning 
to them at all. A paragraph in the object clause of a memorandum 
empowering the company to borrow moneys and to secure repayment 
thereof by mortgage, charge or lien upon its undertaking, or the whole 
or any part of its property or assets, however, cannot obviously be 
construed in isolation but only in relation to other paragraphs which 
set out the purposes for which the moneys borrowed in exercise of the. 
power may be used, for borrowing is not an end in itself and must be 
for some purpose of the company, and accordingly, the power to borrow 
cannot be elevated into an object by the concluding words of the memo¬ 
randum that each of the paragraphs in the objects clause are independent 
objects of the company [Re Introductions, Ltd. (1969) 1 All E.R. 887, 



n] 


memorandum of association 


35 


c a 1 At any rate, only the rule of construction laid down in Cotman’s 
case must be applied where the question is as to the vires oi act^ <* as 
to the substratum having gone [Re Kitson & Co. Ltd, ( 194/) 1 All 
435- Re Taldua Rubber Co. Ltd., (1946) 2 All E.R. 763; In the matt rof 
Akola Electric Supply Company (P.) Ltd., 63 Bom. L.R. Slo]. Accord- 
inelv even where the sole undertaking of a company is sold, it cannot 
be said that its substratum has disappeared so long as there is some 
other business it can carry on, coming within the objects slated in its 
memorandum (George v. Athimattam Rubber Co., A.I.R. 1964 Ker. 212; 
Mohanlal v. Cuttack Electric Supply Co. Ltd., A.I.R. 1964 Orissa 191). 

The question of construction of the object clause in a memorandum 
of association of a company in this country, however, may not be of 
much importance hereafter, except in the case of companies existing at 
the date of the commencement of the Companies (Amendment) Act of 
1965, in view of the amendment of s. 13 (1) of the Act by that Act. As 
already stated in the earlier part of this Lecture, though the objects 
of a company in existence immediately before the commencement of that 
Amendment Act are not affected by that Act in any manner, in the 
case of every company formed after such commencement, the memoran¬ 
dum is required to state separately (i) the main objects of the company 
to be pursued by it on its incorporation and objects ancillary or incidental 
to such objects, and (ii) other objects. In making this provision with 
respect to the latter type of companies the legislature seems to have 
intended to avoid complicated questions of construction of objects clause 
in cases where such companies under the pretext of pursuing objects 
subsidiary or incidental to the main objects might really embark on an 
entirely new object, and thereby risk their capital without any notice to 
the shareholders or creditors. 


R ights and liabilities w hich may arise from doina ^ultra vires acts 

(a) The funds of a company under the Act can only be applied in 
carrying out its authorised objects. It is pertinent to note in this connec¬ 
tion the following observations of Lord Herschel in Trevor v. Whitworth, 

[(1887) 12 A.C. 409 at p. 415]: 

. “It cannot be questioned, since the case of Ashbury, etc. Co. v. Riche [(1875) 
L.R. 7 H.L. 653] that a company cannot employ its funds for the purposes of any 
transactions which do not come within the objects specified in the memorandum. 
The capital may, no doubt, be diminished by expenditure upon, and reasonably 
incidental to the objects specified. A part of it may be lost in carrying on the 
business operations authorised. Of this all persons trusting the company are aware 
and take the risk. But I think that they have a right to rely on the capital remaining 
undiminished by any expenditure outside those limits, or by the return of any part 
of it to the shareholders.” 

Accordingly, if a director of a company makes an ultra vires pay¬ 
ment he can be compelled to refund the money [In re Sharpe, (1892) 1 
Ch. 154]. In this case, directors of a company paid ‘interest’ on shares 
out of capital which was an ultra vires act. The company was afterwards 
wound up. It was held that the liquidator could compel the directors 
to repay the money to the company. In such a case, the question would 
arise whether a director who has thus been compelled to refund can get 
payment from the payeei It was decided in Russell v. Wakefield Water 
Works Go., (L.R. 20 Eq. 474) that the director who refunded the money 
to the company could get indemnity as against the person who received 
the money from him with the knowledge that the payment to him vims 
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ultra vires because, in that case, the payee would be in effect a construc¬ 
tive trustee of that money. It was also pointed out in Moxham v. Grant, 
[(1900) 1 Q.B. 88] that the common law rule that there could be no 
contribution between joint tort-feasors had no application to the case of 
a person receiving money from a director of a company with full notice 
and knowledge that such payment to him was ultra vires. 

Further, as observed by Lord Herschel in Trevor’s case (supra), 
capital of a company may be applied in expenditure reasonably inci¬ 
dental to the objects of the company. Accordingly, payments out of the 
assets of a company may also be made where they are reasonably inci¬ 
dental to the carrying on of the company’s business. The validity of such 
payment, whether authorised by an express or implied power, has to 
be tested by answers to three questions: (i) is the transaction reasonably 
incidental to the carrying on of the company’s business? (ii) is it a bona 
fide transaction? and (iii) is it done for the benefit and to promote the 
prosperity of the company? If, after inquiring into the motive for such 
payment and the object it was intended to achieve, the Court finds that 
these tests are satisfied, it will uphold the payment; if not, the payment 
will be declared ultra vires and void. Thus, where an agreement with the 
company provided for pension to the widow of a director [Re Lee 
Behrens & Co. Ltd. (1932) 2 Ch. 46], where provision for payment to the 
widow of the general manager was made in the latter’s service agree¬ 
ment with the company [Re W. and M. Roith, (1967) 1 All E.R. 427], 
and where a resolution was passed by the Board of directors providing 
for the payment of a certain percentage of the net profits of the company 
to the family of the managing director every year ( Raghvrama Arya v. 
East Coast Transport, etc. Co., A.I.R. 1963 A.P. 152), the payment pro¬ 
vided for in each of these cases was held neither incidental to the com¬ 
pany’s business nor bona fide for the benefit of the company and was 
accordingly ultra vires. In the same category would fall any gratuitous 
payment proposed to be made to the former employees of a company 
unless the tests as aforesaid are satisfied and an injunction may be 
granted to restrain the making of such payment in an action even by 
a single shareholder [ Parke v. The Daily News, Ltd. (1962) 2 All E.R. 
929]. 

It must be noted at this stage that the rule of ultra vires in relation 
to the application of the funds of the company as aforesaid does not pro¬ 
tect the company from making good, to the extent of its assets, damage 
caused by the fraud, or negligence, or any other kind of misconduct on 
the part of its agents and servants committed by them in course of its 
business. 

(b) The directors being agents of the company can do nothing which 
the company itself cannot do under its memorandum of association and, 
therefore, any contract made by them which is ultra vires the company 
will be void and of no effect whatsoever. If. on the other hand, they 
make a contract within the powers of the company but ultra vires the 
powers which the company by its articles has conferred upon them, the 
company may ratify the contract in general meeting and thereby be 
bound by it [ Grant v. United Kingdom Switchback Ry. (1888) 40 Ch. 
D. 135]. In the absence of such ratification, the company will not be 
bound by the contract and the directors may be liable to the other party 
to the contract for the breach of an implied warranty of their authority 
[Weeks v. Propert, (1873) L.R. 8 C.P. 427; Starkey v. Bank of England, 

(1903) A.C. 114]. 
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. , ™ Aliph a contract may be ultra vires the company and, there- 

■f p void it may have certain indirect effects. Firstly, if money 01 PJ°" 
* 01 \’ obtained under an ultra vires contract has been used to pay deb s 
"the company, then, by the principle of subrogation the creditor can 

to that Extent siand in the shoes of those creditors of the company who 
b * been paid off [Blackburn Building Society v. CunhJJe Brooks, 22 

D M Re Airedale Co-operative Society, (1923) 1 Ch. 639; Deonara- 
van ^Prasadv. The Bank ojBaroda Ltd., 58 Bom. L.R. 1056], but he can¬ 
not claim any right to any securities held by such creditors in respect o 
their debts Wrexham Rly. Co., (1899) 1 Ch. 440; B. Liggett (Liver 
W) v. Barclays Bank, (1928) 1 K.B. 48], Secondly, if the property 
h^ded over to the company by virtue of an ultra vires contract exists 
in specie or if it can be traced the person handing it oyer can get it back 
[Sinclair v. Brougham, (1914) A.C. 398], In this case it was held that the 
depositors who had deposited various sums of money with the Birkbeck 
Permanent Building Society which had for many yearn ultra vires car- 
ried on the business of bankers could not recover their deposits as money 
had and received’ since the Society could not intra vires have promised 
to repay it. Thirdly, if the money is lent by a company and the lending 
is ultra vires, it was held in Re Coltman (19 Ch. D. 64) that the com^ny 
could sue to recover it, because the debtor, when sued, would be in effect 
estopped from contending that the company had no power to lend. Brett, 
L. J. observed (at p. 70): 


“The only objection to this loan is that it was made without authority. But it 
does not seem to me that the borrower can set up as a defence to an action that 
the person who lent him the money, and to whom he had made a promise to repay 
that money, had no authority to lend him that money. . . . The promise to pay back 
the money which you have borrowed is not illegal. . . . The only objection is, that 
those who made the contract with the debtor had no authority to make it and that 
is an objection which he cannot take.” 


In Brougham v. Dwyer [ (1915) 108 L.T. 604] where the liquidator of 
the same Society as in Sinclair*s case sued to recover from a depositor 
who had overdrawn his account, it was held, applying Cotyman’s case, 
that, since the loan made by the directors of the Society was not illegal 
but merely ultra vires and unauthorised, an action for money had and 
received could lie, and that the liquidator did not have to rely upon the 
contract. On the other hand, where the plaintiff company sued the 
defendant company on a contract to introduce to the latter a financier 
prepared to provide £ 1 million of short term credit for property devel¬ 
opment on specified terms in consideration of a procuration fee of 
£ 20,000 as commission, and the defendant company contended that the 
contract was ultra vires the plaintiff company, the Court of Appeal held 
that the contract was clearly covered by the object clause of the memo¬ 
randum of the plaintiff company, and expressly refrained from express¬ 
ing any opinion on the ‘interesting, important and difficult’ question 
which would arise if the contract were ultra vires, viz., whether the 
plaintiff company having fully performed its part under the contract 
and the defendants having obtained all benefit under the contract, the 
defendants could successfully take the point that the contract was ultra 
vires [Bell Houses Ltd. v. City Wall Properties Ltd. (1966) 2 All E.R. 
674]. 
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Limited liability clause 

The next particular to be included in a memorandum of association 
of a limited company is a statement that the liability of its members is 
limited. In case of a company limited by shares, the effect of such state¬ 
ment is that the members of the company will not be liable to pay more 
than the amount unpaid on their shares both during the active life and 
winding up of the company. There is, however, one exception to this 
rule, viz., that under s. 45 of the Act, if the number of members is 
reduced, in case of a private company, below two and, in case of a 
public company, below seven, and the business is carried on for more 
than six months thereafter, every person who is a member of the com¬ 
pany during the time that it so carries on business after those six months 
and who knows this fact is personally liable for all debts contracted 
during that period. 

Capital clause 

Then comes the capital clause in cases of companies having a share 
capital. The amount of the capital, the number of shares into which it 
is divided and the amount of each such share should be stated in that 
clause. The chief point to consider in regard to this clause is, what funds 
are necessary to set the business going or, if it is proposed to buy an 
old concern, what sum is wanted to pay its price and what, in addition, 
is wanted to keep the business going. It is generally advisable to have a 
certain reasonable amount of more capital and have some shares in 
reserve as unissued so that further capital may be raised if and when 
required. 

Association clause and subscription 

The association clause must state that the persons subscribing their 
signatures to the memorandum are desirous of forming themselves into 
an association in pursuance of the memorandum. Then each of the sub¬ 
scribers must sign the memorandum in the presence of at least one 
witness who shall attest the signature [s. 15 (c)]. A subscriber cannot 
attest the signature of another subscriber. In the case of a company 
having a share capital, each of the subscribers is also required to take 
at least one share and to write opposite to his name the number of shares 
he takes [s. 13(4), (b) & (c)]. 

The expression ‘subscribing their names to the memorandum of 
association’ as used in s. 12 of the Act implies an agreement between the 
persons concerned to associate each other into a body corporate and 
‘subscribing’ in the context means the signing by such persons or their 
nominees in the memorandum in token of their agreement so to associate 
thereunder. The signatories are thus parties to an agreement which is 
in the form of a declaration. Accordingly, a person’s signature elsewhere 
in the memorandum than in token of his being a party to a declaration 
as to the formation of his association and undertaking to accept the num¬ 
ber of shares mentioned, cannot be regarded as a signature of subscriber 
to the memorandum, for he is not by his signature a party to the declara¬ 
tion which is the vital part of the memorandum. Even the conclusive¬ 
ness of the certificate of incorporation cannot enable a person who has 
not been a party to the declaration in the memorandum to be regarded 
as a subscriber thereto (Sri Arthanari Transports Ltd. v. Swami Goundcr , 
A.I.H. 1966 Mad. 231). 
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The subscribers of the memorandum have to pay for their shaies, to 
sign the articles of association, to appoint the first directors if the ar ic es 
so provide, or to act as directors until the first directors are appointed 

by the company in general meeting. 


One man’s company 

As stated above, every subscriber of the memorandum of a company 
limited by shares is required to take at least one share. Beyond this, 
there is nothing in the Act to suggest that the subscribers should be in¬ 
dependent or unconnected, or that they should hold a substantial interest 
in the undertaking. The shares may be of the smallest nominal amount 
and one of such shares is enough to constitute membership. Accordingly, 
what is often called a ‘one man’s company’ may be formed in which only 
one man who is the owner of a business holds the entire bulk of the 
capital in the form of fully paid-up shares with a few extra members 
holding only one share each as his nominees, and is thereby enabled to 
carry on his business with limited liability. Thousands of such com¬ 
panies were formed in England in the past and no doubt was raised as 
to their legality until the year 1894. In that year, the Court of Appeal 
impeached the legality of one such company in Broderip v. Salomon 
[ (1895) 2 Ch. 323] on the ground that the Act contemplated the incorpo¬ 
ration of seven independent bona fide members who had a mind and a 
will of their own and were not mere puppets of an individual who, 
adopting the machinery of the Act, carried on his old business in the 
same way as before when he was a sole trader, and that to legalise such 
transaction would be a scandal. The House of Lords, however, rejected 
this view on appeal as entirely erroneous and unsound and held that 
the company whose legality was impeached was properly constituted 
inasmuch as there were seven members, each of whom held at least one 
share, and that was the sole condition imposed by the Act, and that 
there was nothing in the Act requiring that the subscribers to the memo¬ 
randum should be independent or unconnected, or that they or any of 
them should take a substantial interest in the undertaking, or that such 
a company was not properly constituted because some or one of the 
members happened to holtf a relatively small or relatively large number 
of shares [Salomon^^Salomon & Co., (1897) A.C. 22]. Such companies 
may be publicp*"f)rivate and their legality would thus be unimpeachable. 

Altera£i«lfs in memorandum 

A memorandum of association can be altered in regard to (i) the 
name of the company, (ii) the place of its registered office, (iii) its 
objects, (iv) its capital, (v) the rights attached to different classes of 
shares by the memorandum and (vi) the limited liability of its directors. 

It will be recalled that s. 16 of the Act provides that a company shall 
not alter the conditions contained in its memorandum except in the cases, 
in the manner and to the extent provided by the Act. These cases are 
just enumerated and the manner and extent of the alterations will be 
presently dealt with. 

The alteration in regard to the name of the company has been 
already noticed in an earlier part of this Lecture. 

Alterations as regards (ii)’ and (iii) are treated in ss. 17 to 19 of the 
Act. A company can alter its memorandum by passing a special resolu¬ 
tion so as to change the place of its registered office from the State in 
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which it is situate to another State, or with respect to the objects of the 
company, within the limits provided by s. 17 of the Act. But the altera¬ 
tion so made shall not take effect until and except in so far as it is con¬ 
firmed after the commencement of the Amendment Act, 1974, by the 
Company Law Board instead of the Court, on petition in that behalf. 
The law in England in this behalf is embodied in s. 5 of the Act of 1948, 
which validates an alteration of the objects of a company by a special 
resolution subject to a right of a specified minority of shareholders or 
certain debenture-holders to petition to the Court for cancellation thereof. 
If an application is made in exercise of such rights, the alteration does 
not take effect unless it is confirmed by the Court. 

Now, by s^7, the provisions contained, in the memorandum in res¬ 
pect of the tyro matters as aforesaid may be altered so far as it may be 
necessary eptfble the company— 

on its business more economically or more efficiently; 
its main purpose by new or improved means; 
^nlarge-or change the local area of its operation; 

on some business which under existing circumstances 
ly or advantageously be combined with the busi- 
v^fiess of thtTcompany; 

J(4) to re^tfict or abandon any of the objects specified in the memo- 

ium; - 

:o sell or dispose of the whole or any part of the undertaking or 
any o^tne undertakings erf the company; or 
(p)T*Sa~afnalgamate with any other company or body of persons. 

Procedure for alteration 

e Company Law Board before allowing any alteration under this 
[ection must see that sufficient notice of the petition for confirmation 
of the alteration has been given to all persons whose interests are likely 
to be affected by the proposed alteration. Such persons do not include 
members of the public at large or even a prospective creditor in respect 
of any future liabilities of the company concerned (In the matter of 
Standard General Assurance Co. Ltd., A.I.R. 1965 Cal. 16). The Board 
must also cause a similar notice, as required by sub-sec. (4) of that 
section, to be served on the Registrar who should be given a reasonable 
opportunity to appear before it and state his objections and suggestions, 
if any, with respect to the alteration. It may cause a notice to be served 
upon the State and hear its objections though such notice is not required 
by the section, where the alteration is in respect of the transfer of the 
place of registered office of a company from that State to another State 
and, in the opinion of the Board, interests of such State are likely to be 
adversely affected by the proposed alteration ( Rank Film Distributors 
of India, Ltd. v. Registrar of Companies, A.I.R. 1969 Cal. 32). It must 
also hear the objections, if any, of the creditors of the company and 
be satisfied that their consent is obtained or that their claims against the 
company are discharged or otherwise secured. Then it may allow the 
alteration, either wholly or in part, on such terms as it may think fit. 

Section 18 of the Act provides that a certified copy of the order con¬ 
firming the alteration together with a printed copy of the memorandum 
as altered shall then be filed with the Registrar within three months 
from the date of the order and the Registrar shall issue a certificate of 
registration within one month from the date of the filing of these docu- 
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ments. The Board in both these cases undoubtedly can, by order, extend 
the time by such period as it thinks fit. When the alteration involves a 
transfer of the office of the company from one State to another, the order 
and the altered memorandum should be filed with the Registrars of both 
the States and certificates of registration should be obtained from both of 
them. The certificate of registration issued by the Registrar under the 
section shall be conclusive evidence of the alteration and its validity. 

If the documents above referred to are not filed with the Registrar 
within the peripd allowed as hereinabove stated, the next section provides 
that the order confirming the alteration and all proceedings connected 
therewith shall, at the expiry of such period, become void and inoperative. 
The Board may, however, revive the order of confirmation if sufficient 
cause for the default be shown on an application made within a further 
period of one month and the aforesaid documents may be filed with the 
Registrar as provided in s. 18. In no case, however, can an application 
for extension of time for filing those documents be made under s. 18 after 
the order confirming the alteration has become void and inoperative 
under s. 19 ( Janardhan Mills Ltd. v. The Registrar of Companies, A.I.R. 
1964 Mad. 383). 


Discretion of Company Law Board 

It will have been noticed that, apart from the restrictions laid down 
in s. 17 on the power of the company to alter its objects, the Board itself 
has a wide discretion in the matter. If the alteration is one which is 
required to enable the company to do any of the seven enumerated 
things, the Board can confirm it wholly or in part, but if it is not so 
required, it has no jurisdiction to grant it [Re Jewish Colonial 
Trust, (1918) 2 Ch. 287]. If the Board is of opinion that the company 
is not unanimous in getting the alteration and that the alteration would 
defeat the main object of the company, it would refuse to grant such 
alteration [Re Cyclists' Touring Club, (1907) 1 Ch. 269]. Where the com- 
pany’s original object was to build a public hall with shops and, on the 
building being destroyed by fire, the company sought to alter the memo¬ 
randum by substituting shops, dwelling-houses and warehouses for letting 
instead of the building of a public hall, on a petition for confirmation 
of me alteration, it was held that the proposed alteration involved a 
fr^amental change in the character of the company and, therefore, it 
could not be allowed [Strathspey Public Assembly, etc. Co. v. Anderson's 
Tpistees, (1934) S.C. 385]. On the other hand, where the memorandum 
ot a company formed to improve and encourage the breeding of poultry 
contained a provision that no remuneration should be paid to the mem¬ 
bers of the governing body of the company, and the company owing to 
me increase in its business passed resolutions in general meetings pro- 
vrning for equitable remuneration to such members for services render¬ 
ed, it was held on a petition to sanction the proposed alteration of the 
memorandum that it did not affect the real object of the company and 
mat it was within the meaning of the words “to carry on its business 
more economically or more efficiently” as used in s. 5 (1) (a) of the 

A ct o°nr,! 92 r2r ^ In re Scientific Poultry Breeders' Association Ltd., 

in M 3 e „ ex P ression ‘carrying on business more efficiently* 

ww/ -17 S * j ° f °H r Act means carrying on business in a manner 
wmch wili produce the desired results or effects. “Efficiently” in this 

context cannot be confined or limited to “efficiently” with regard to actual 
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production. The Board, in exercising the discretion under s. 17 of the 
Act, must presume that the company knows its business, and it is not 
for the Board either to tell the company how it should carry on its 
business or to impose upon the company its own political or moral views 
(Jayantilal v. Tata Iron & Steel Co. Ltd., 59 Bom. L.R. 738; It? re Sri 
Natesar Spinning and Weaving Mills Ltd., A.I.R. 1960 Mad. 257; In the 
matter oj Standard General Assurance Co. Ltd., A.I.R. 1965 Cal. 16; 
Straw Products Ltd. v. Registrar oj Companies, A.I.R. 1969 Orissa 91). 

Where notice is served upon a State in respect of a petition for con¬ 
firmation of a resolution for the transfer of the place of registered office 
of a company from that State to another State, any objection by such 
State on the ground that the change in the place of the registered office 
of the company would result in loss of employment to the people of the 
State or loss of revenue to the State by way of sales-tax or share of the 
State in the income-tax is neither relevant nor sound, for, as observed by 
Mukherjee, J. in Rank Film Distributors case (supra), loss of employ¬ 
ment in one State would be balanced by the employment in the other 
State and the loss of revenue to one State would also be accompanied by 
increase of revenue in the other State. After all, the country is one and 
indivisible and, therefore, no consideration of such loss should be per¬ 
mitted to come in the way of the company seeking to carry on its busi¬ 
ness more efficiently and economically in conformity with the opinion of 
the shareholders expressed in the special resolution. A contrary view 
expressed by the Orissa High Court in Orient Paper Mills, Ltd. v. State 
(A.I.R. 1957 Orissa 232) and In re Orissa Chemicals & Distilleries Private 
Ltd. (A.I.R. 1961 Orissa 62) was dissented from by the Calcutta High 
Court in Rank Film Distributors case and is, it is submitted, entirely 
erroneous in law. In fact, all that the Court (and now, the Company 
Law Board) has to decide in such cases is as to whether the alteration is 
fair and equitable between the members of the company. It is not con¬ 
cerned with the wisdom or desirability of the proposed alteration which 
must be left to the ‘domestic decision’ of the shareholders ( Zuari Agro 
Chemicals Ltd., 76 Bom. L.R. 15). 

Where the proposed alteration is in respect of new business and 
sought to be made under cl. (d) of s. 17 (1) as mentioned above, the 
business of the company with which the new business is intended to be 
conveniently or advantageously combined must be in existence at the 
date of the proposed alteration. If the company is not carrying on any 
business at all on such date, obviously, there is no business with which 
the proposed new business could be combined either advantageously or 
conveniently as required by the clause and the proposed alteration 
cannot consequently be sanctioned by the Board [Re Drages Ltd., (194-.) 
1 All E.R. 194; In re Eastern Woollen Mills, 60 Bom. L.R. 1121; In the 
matter of Standard General Assurance Co. Ltd., supra]. The new busi¬ 
ness under this clause is not limited to business ejusdem generis. It may 
be quite a different business if it can be conveniently and advantageously 
carried on and combined with the existing business of the company. 
For instance, a tyre company may be authorised to carry on financial 
operations [Re Parent Tyre Co., (1923) 2 Ch. 222]. It is really for the 
shareholders to decide, and not for the Board to tell the company, what 
business should be carried on by the company along with its existing 
business and in what manner. What the Board has to consider is whether 
the new business is destructive of, or inconsistent with, the existing 
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business; if it is not, then it may very well be capable of being conve¬ 
niently and advantageously combined with the existing business of the 
company. The Board, however, cannot grant an application for confir¬ 
mation of the alteration in the objects of the company in this respect 
unless there is a present desire on the part of the company to carry on 
the new business in the near future (In the matter of Gagalbhai Mills, 
57 Bom. L.R. 723). It will thus be clear that it is absolutely immaterial 
for the purposes of cl. (d) of s. 17 (1) whether the new business is or 
is not akin to, or connected with, the existing business (J. L. K. Jute 
Mills v. Registrar of Companies, A.I.R. 1966 All. 417; Straw Products 
Ltd. v. Registrar of Companies, supra). 

The last three cases in respect of which a memorandum can be 
altered as aforesaid will be dealt with hereafter at their appropriate 
places. 


LECTURE III 

ARTICLES OF ASSOCIATION 

Articles of association — Effect of memorandum and articles — 
Alteration of articles — Constructive notice of memorandum 
and articles — Doctrine of ‘Indoor management* — Copies of 
memorandum, articles etc. to be sent to members — Alteration 
of memorandum, articles etc. to be noted in every copy. 

Articles of association 

The next step in the formation of a company is the preparation of 
the articles of association. ‘Articles’ is defined in s. 2(2) of the Act as 
follows: 

“ ‘Articles’ means the articles of association of a company as originally framed 
or as altered from time to time in pursuance of any previous companies law or of 
this Act, including, so far as they apply to the company, the regulations contained, 
as the case may be, in Table B in the Schedule annexed to Act No. XIX of 1957 
or in Table A in the First Schedule annexed to the Indian Companies Act, 1882 
(VI of 1882) or in Table A in the First Schedule annexed to the Indian Companies 
Act, 1913 (VII of 1913) or in Table A in Schedule I annexed to this Act.” 

The main provisions regarding the articles of association will be 
found in sections 26 to 31, 36 and 38 of the Act. 

In the case of a public company limited by shares, articles signed by 
the subscribers to the memorandum ma$ be registered and they can 
adopt all or any of the regulations contained in Table A in Schedule 1 
of the Act which provides model regulations for the management of such 
a company limited by shares, whether public or private. If no articles 
are registered, Table A applies. If they are registered, even then Table A 
applies in so far as the regulations therein contained are not excluded or 
modified by the articles (ss. 26 and 28). Thus, the articles of a company 
may provide for forfeiture of shares for reasons other than non-payment 
( Naresh Chandra v. The Calcutta Stock Exchange Assn., A.I.R. 

1971 S.C. 422). 

1- CaSe of a com P an y limited by guarantee, a private company 

igpited by shares and an unlimited company, articles must be registered. 
I he articles of an unlimited company and of a company limited by 
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guarantee must state the number of members with which the company 
proposes to be registered, and if the unlimited company has a share 
capital, its articles must also state the amount of such capital. The articles 
of a private company having a share capital, on the other hand, which, 
as in the case of a public company limited by shares, may incorporate' 
all or any of the regulations contained in Table A in the First Schedule 
to the Act and shall be deemed to include them to the extent they are 
not excluded or modified, must (i) restrict the right to transfer its shares, 
(ii) limit the number of its members to 50, and (iii) prohibit any invita¬ 
tion to the public to subscribe for any shares in, or debentures of the 
company (ss. 26, 27 and 28). 

By s. 29, the articles of companies not limited by shares must be in 
such one of the forms in Tables C, D and E in Schedule 1 as may be 
applicable, or in a form as near thereto as circumstances admit. The 
proviso to this section makes it permissible for these companies to include 
any additional matters in their articles in so far as they are not inconsis¬ 
tent with the provisions contained in the form in any of the said Tables 
as may be adopted by them. No such proviso is enacted in s. 11 of the 
English Act of 1948, and consequently, it has been held in Gaiman v. 
National Association for Mental Health [(1970) 2 All E.R. 362] that s. 
11 is concerned with the form of the articles, and in that context, does 
not embrace content, and accordingly, the draftsman of articles, provided 
that he followed the general form of the relevant table, is free to add, 
subtract or vary the articles as the circumstances required. 

The articles must be printed and signed by each subscriber of the 
memorandum in the presence of at least one witness who must attest 
the signature (s. 30). As in the case of a memorandum, no subscriber 
can attest the signature of another subscriber. 

Articles of a public company limited by shares should usually con¬ 
tain the following matters arranged in paragraphs numbered consecu¬ 
tively: — 

(a) Exclusion or partial exclusion of Table A; 

(b) Adoption or execution of preliminary contracts, if any; 

(c) Number and value of shares; 

(d) Rules as to share certificates; 

(e) Rules as to calls on shares; 

(f) Rules as to company’s lien on the members’ shares for the 
amount not paid in respect of them; 

( g) Rules as to transfer, transmission and forfeiture of shares; 

(h) Rules as to alteration of capital; 

(i) Rules as to general meetings; 

(j) Rules as to directors, their remuneration, etc.; 

(k) Rules as to dividends and reserves; 

( l) Rules as to accounts and audit; and 

(m) Rules as to winding up. - 

It will be recalled that articles are only the rules regarding the 
internal management of the company while the memorandum contains 
the conditions on which incorporation is granted to the company. In fact, 
articles of association are commercial documents and as such, they 
not be interpreted as meticulously as a conveyance [Re Hartley Baird, 
Ltd. (1955) Ch. 143]. They should be construed so as to give them reason¬ 
able business efficacy, where a construction tending to that result is 
admissible on the language of the articles, in preference to a result 



ARTICLES OF ASSOCIATION 


45 


ni] 


which would or might prove unworkable [ Holmes v. Keyes, 
W.L.R. 772; Ray field v. Hands, (1958) 2 W.L.R. 851]. 


(1958) 2 


Effect, of memorandum" and articles 



__ says that the memorandum and articles when 

j^gtstered with the Registrar of Joint Stock Companies shall bind the 
company and the members thereof to the same extent as if they had been 
signed by the company and each member and as if they had contained 
covenants on the part of the company and of each member to be bound 


by them. 

It will be noticed that this section is a distinct improvement on s. 21 
of the Act of 1913 inasmuch as it provides not only that the members of 
the company are bound by the memorandum and articles as if they con¬ 
tained 77YPr iQ ™* fi on their to observe a ll th e pro visions con tained 
therein but that the company, too, is bound by them as if they contained 
covenants on its own part to observe all such provisions. Section 20 of 
the English Act of 1948 has not made any such improvement. 

It will thus be seen that the articles establish a contract between 
the company and its members and between the members inter se which 
governs the ordinary rights and obligations incidental to membership of 
the company (Naresh Chandra v. The Calcutta Stock Exchange Assn., 
AJ.R. 1971 S.C. 222). 

It would be easy to appreciate the effect and implications of this 
section by considering how far the memorandum and articles bind— 
(ij'^Cne members to the company; 

(ii) the membersjirctci^fi^- 

(iii) the company to the outsiders; and 

(iv) the company to the members. 

(i) As between the members and the company, each member is 
bound to the company by a statutory covenant to observe the provisions 
of the memorandum and articles. In Bradjord Banking Co. v. Briggs, 
(12 A.C. 29), the articles provided that the company shall have a first 
and paramount lien upon each share for debts due to the company by 
the shareholder. One of the shareholders deposited his shares with a 
bank to secure an overdraft and the bank gave notice of the deposit to 
the company. It was held that shares deposited with the bank were bound 
by the articles as if the shareholder had contracted with the company 
and, therefore, the lien which the company had acquired under the 
articles on those shares precluded the bank from getting priority in 
respect of debts incurred by the shareholder before the notice was 
given. But the company will have no right to priority in respect of 
money becoming due to it after it has received notice of the deposit 
(Matheran Steam Tramway Co. v. Lang, 33 Bom. L.R. 184). 

Another illustration of the rule that a member is bound to the com¬ 
pany by a statutory covenant is to be found in Borland f s Trustee v. Steel 
Bros. & Co., [(1901) 1 Ch. 279]. The articles in this case provided that 
if a shareholder became bankrupt, his shares should be sold to a cer¬ 
tain person for a certain price. B became bankrupt. His trustee in bank- 
ru P^y claimed that he was not bound by the articles and, therefore, he 
C °? k P 086 s ^ ares as he hked. It was held that he was so bound 

and that he took the shares subject to the agreement which was made 
by the shareholder. 
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It follows, therefore, that company can sue its members for the en¬ 
forcement of its articles as well as for restraining their breach. 

• u (U j u S b L etweei \ the members inter se, each member of the company 
is bound by the articles to the other members. It is not, however Quite 
accurate to say that the articles and the memorandum create an express 
agreement between the members of the company. The true position in 

r^o^? n ^ 10n WaS ex P lained b y Lord Herschel in Welton v. Safien, 

[ (1897) A.C. at p. 315], If it is true that each member is bound to every 
other member by a contract, it would be open to each member to sue 
any or every member if any of the articles be infringed. But that is not 

the case and if it were, it would make the management of the company 
impossible. 


Lord Herschel, however, further observed in Welton’s case that ‘the 
articles do not any the less regulate their (members’) rights inter se’. 
Thus, in Ray field v. Hands [ (1958) 2 W.L.R. 851] where the articles pro¬ 
vided that members wishing to transfer their shares must inform the 
directors of their intention and the directors must take the said shares 
equally between them at a fair value, it was held that the directors were 
obliged to take the shares since the articles imposed an obligation upon 
them in their capacity as members and as such it was a personal obliga¬ 
tion enforceable by one member against another. 

(iii) Thirdly, as between outsiders and the company, neither the 
memorandum nor the articles give any right to outsiders against the com¬ 
pany though their names may have been mentioned in these documents 
in connection with arrangements that the company might have contem¬ 
plated for carrying on its business [Eley v. Positive Life Assurance Co., 
(1876) 1 Ex. Div. 88; Browne v. La Trinidad, 37 Ch. D. 1; Ramkumar v. 
Sholapur Spg. & Wvg. Co. Ltd., 36 Bom. L. R. 907; Mothey Krishna Rao 
v. Grandhi Anjaneyulu, A.I.R. 1954 Mad. 113]. 

The Courts in England, however, realising the harshness of the rule, 
later introduced a modification to it. Accordingly, if the parties enter in¬ 
to the relations contemplated by a clause in the articles, they are to be 
treated as having made a contract in terms of the clause [Swabey v. 
Port Darwin Gold Mining Co. (1889) 1 Meg. 385]. Thus, where the 
articles required the directors to have the share qualification as set out 
therein and fixed their remuneration at £ 1,000 a year, it was held that, 
though the articles did not constitute a contract between the company 
and the directors, the directors accepted the office on the footing of the 
articles and, therefore, the terms of the articles became a part of the 
contract with the company which the directors could enforce [Re New 
British Iron Co., Ex p. Beckwith, (1898) 1 Ch. 324]. The principle thus 
modified is equally applicable both in case of members as well as out¬ 
siders [ Issac’s case, (1892) 2 Ch. 158]. These two decisions were relied 
upon by the Lahore High Court in Gulab Singh v. The Punjab Zamin- 
dari Bank Ltd. (24 Lah. 28) and a declaration that the plaintiff who was 
proved to have acted as the managing director and received remunera¬ 
tion according to the terms of articles for eleven years, was the managing 
director of the defendant company, was granted. Where, however, the 
only contract between a director and the company was that contained or 
evidenced in the articles, his employment as such was held to be condi¬ 
tional on the continued existence of the company and to have ceased 
automatically when it was wound up [In re T.N. Farrer Ltd. (1937) 

1 Ch. 352]. These decisions seem to have been overlooked by the Madras 
High Court in G. Duraiswami v. The United India Life Assurance Co. 
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Ltd. (A.I.R. 1956 Mad. 316) while observing that a third-person who 
purports to have rights against a company would be precluded from rely- 
fng on the articles as the basis of his claim and must prove a special 
contract, and the decision in Browne's case (supra) which had applied 
the principle laid down in Eley’s case (supra), was cited in support of 
its view or perhaps the Courts in this country prefer to fallow the old 
rule laid down in Eley’s case despite its modification as stated above. 

(iv) In the last case, the question as to whether and how tar the 
memorandum and articl es.bind the compan^to th e membe r^ is not free 
from doubt under the English Companies Act. According to one view, 
the company is bound just the same way as its members. According to 
another view, the company is not wholly bound because it is said that 
the company is bound only as if the members had c nyppanted , and not 
as if the company and the members had c ovenanted^ WTth each other. 
Remarks in this connection are to be found in Hickman v. Kent Sheep- 
breeders' Association [(1915) 1 Ch. 881]. As a matter of fact, however, 
Courts do not appear to be prepared to commit themselves to any of 
these views. They have chosen to take an intermediate course. Hick¬ 
man's case decides that it is not true to say that the company is wholly 
bound so that any member can enforce any article against it, but the 
company is bound to this extent, namely, that any member can sue the 
company to prevent any breach of the articles which would affect his 
right as a member of the company. Thus, an individual member is en¬ 
titled to institute a suit against the company to enforce his individual 
rights, such as his right to vote, or his right to stand as a candidate for 
election as a director of the company [ Pender v. Lushington, (1877) 6 Ch. 
D. 70; Pulbrook v. RichmoTid Consolidated Mining Co. (1878) 9 Ch. D. 
610; Nagappa v. Madras Race Club , A.I.R. 1951 Mad. 831; C. L. Joseph v. 
Jos , A.I.R. 1965 Ker. 68]. The member suing in such cases ‘sues not in 
the right of a member but in his own right to protect from invasion of 
his own individual rights as a member’ fner Jenkins. L.J. in Edwards v. 


HalliweU, (1950) 2 All. E^R. 1064 at p. 1067]. 


.yery wide powers to a company to alter 
resolutions. The alterations or additions 
so made, however, should not contain anything illegal, and should not go 
beyond the powers specified in the memorandum. Secondly, though the 
power of the company to alter its articles is unlimited and all the mem¬ 
bers are bound by the alterations that may be made from time to time, 
any alteration either in the memorandum or the articles, which seeks to 
impose an additional liability on a member of the company to take shares 
more than what he has already taken or to pay any more money than 
what he is liable to pay on his shares, shall not be binding upon him un¬ 
less he agrees in writing either before or after the alteration to be bound 
thereby (s. 38). A further clause added to the proviso to s. 38 by the 
Amendment Act 65 of 1960, however, provides that the section shail not 
apply where the company is a club or other association and the alteration 
requires the member to pay recurring or periodical subscriptions or 
charges at a higher rate, irrespective of whether he agrees or does not 
agree in writing to be bound by the alteration. 

The proviso to sub-section (1) of s. 31 provides that no alteration of 
the articles which has the effect of converting a public company into a 


Alteration of^artfples^ 

Secmm^3X-of < fhe Act gives 
or add toils arttcles'byspecial 
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private company shall have effect unless it has been approved by the 
Central Government, and sub-section (2A) requires the company to file 
a printed copy of the articles as altered with the Registrar within one 
month of the date of the receipt of the order of approval. These provi¬ 
sions have been enacted to ensure that such conversions are not resorted 
to merely with the object of evading the restrictions imposed by the Act 
in respect of the management of public companies. 

Barring the statutory limitations upon the power of a company to 
alter its articles as aforesaid, there are certain other limitations pres¬ 
cribed by judicial decisions. They are: 

(1) alterations should not oppress or constitute a fraud on the mino¬ 
rity, and 

(2) they should be made bona fide for the benefit of the company 
as a whole. 

The first limitation is aptly illustrated by Brown v. British Abrasive 
Wheel Co. [ (1919) 1 Ch. 290]. The majority in this case held 98 per cent, 
of the shares and the minority 2 per cent. The company passed a special 
resolution that a shareholder, upon the request of the holders of nine- 
tenths of the issued shares, shall be bound to sell and transfer his shares 
to the nominee of such holders at a fair value. It was held that the alte¬ 
ration of the articles by that resolution was not for the benefit of the 
company as a whole but for the benefit of the majority, and an injunc¬ 
tion was granted restraining the company from carrying out the resolu¬ 
tion. 

An illustration of the second limitation is furnished by Sidebottom 
v. Kershaw, Leese & Co. [(1920) 1 Ch. 154]. The company in this case 
was a private one and the majority of shares were held by the directors. 
The articles were altered in such a way as to give the directors power to 
compel any member who carried on business in competition of the com¬ 
pany to transfer his shares at their full value to a nominee of the direc¬ 
tors. The plaintiff who was carrying on such business and had voted 
against the resolution, brought an action for a declaration that the alte¬ 
ration was invalid. It was held that the alteration was valid inasmuch 
as it was made bona fide and in the interest of the company. 

It will appear from the decisions in these two cases that the test ap¬ 
plied to their respective facts was not whether there was a fraud by the 
majority on the minority but whether the respective alterations of the 
articles were made bona fide for the benefit of the company as a whole. 
Nevertheless that test is an indication of the meaning attached to the 
term ‘fraud’. Accordingly, a resolution or an alteration of the articles can 
be said to be a fraud on the minority if it is not passed or made bona fide 
for the benefit of the company as a whole. The phrase “the company as 
a whole’ in this context does not mean the company as a commercial 
entity distinct from its corporators; it means corporators as a general 
body. Since, however, it might be difficult in an individual case to state 
whether the members comprising the majority, in their honest opinion, 
have been guided by the consideration of the benefit of the company as 
a whole, a more practical approach to the problem is to ask whether the 
resolution or alteration attacked by the minority is discriminatory to the 
detriment of the minority shareholders. It was observed by Evershed 
M. R. in Greenhalgh v. Ardeme Cinemas Ltd. [(1950) 2 All. E.R. 1120 

at p. 1126]: 
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“I think the thing can, in practice, be more accurately and precisely stated by 
looking at the converse and by saying that a special resolution of this kind would 
be liable to be impeached if the effect of it were to discriminate between the majority 
shareholders and the minority shareholders so as to give the former an advantage 
of which the latter were deprived. When the cases were examined where the 
resolution has been successfully attacked, it is on that ground that it has fallen 
down.” 

In the light of these observations, a resolution or an alteration of the 
articles can also be said to constitute a fraud on the minority if its effect 
is ‘to discriminate between the majority shareholders and the minority 
shareholders so as to give to the former an advantage of which the latter 
are deprived.’ The true distinction, therefore, between Brown v. British 
Abrasive Wheel Co. and Sidebottom v. Kershaw, Leese & Co. is that whe¬ 
reas in the former the alteration of the article was plainly discrimina¬ 
tory in character, in the latter it was not, since in appropriate circum¬ 
stances it would likewise have operated against the majority. 

It was at one time held that a company could not alter its articles in 
breach of a contract with an outsider. But it has now been held by the 
House of Lords that a company is not precluded from altering its articles 
by the fact that such an alteration would be a breach of contract, but that 
an action may lie for the breach. Where, therefore, during the currency 
of an agreement appointing the plaintiff, who was then a director, manag¬ 
ing director of a company for ten years, new articles of association were 
adopted whereby another company which had acquired nearly all the 
shares in the first company was given power to remove any director and 
the office of a managing director was made subject to determination if he 
ceased to be a director, and before the expiration of the agreement the 
plaintiff was removed from his office of director by the latter company 
in exercise of its power whereupon the plaintiff also ceased to be the 
managing director, it was held that, as by the contract and the then 
existing articles the company had no right to remove the plaintiff, it was 
an implied term of the agreement that they would not by any alteration 
in the articles create such a right and exercise it during the period of 
his appointment and that the plaintiff’s removal wais a breach of the 
agreement by the first company'counselled and procured by the second 
company, and that the plaintiff was entitled to damages against the two 
companies [ Shirlaw v. Southern Foundries Ltd., (1940) A.C.701]. Lord 
Porter observed in this case (at p. 740): 

. . "A company cannot be precluded from altering its articles of association thereby 
giving itself power to act upon the provisions of the altered articles, but so to act 
may nevertheless be a breach of contract, if it is contrary to a stipulation in a con¬ 
tract validly made before the alteration.” 

Thus, two principles were established by this decision: (1) that a 
company can alter its articles even if such alteration amounts to a breach 
°f eoiitraet, and (2). that the removal of a managing director from his 
office otherwise than in accordance with the terms of the contract en¬ 
tered into in pursuance of the articles then in force would be tantamount 
to wrongful dismissal. The second principle was later applied by 
Diplock, J. in Shindler v. Northern Raincoat Co. Ltd. [ (1960) 2 All E.R. 
239], and it was held that the plaintiff was entitled to recover damages 
for wrongful dismissal from the defendant company because there was 
an implied term in the plaintiff’s agreement that the defendant company 
would do nothing of its own motion to put an end to the state of circum¬ 
stances which enabled the plaintiff to continue as managing director. 


LCL—4 
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It will, therefore, be noticed that, subject to these limitations, the 
power of a company to alter its articles is very large. Such power is 
statutory and therefore, the company cannot, even by a clause in the 
articles or by a contract that they shall not be altered, make the articles 
unalterable nor can their alteration be made, by an article, subject to the 
consent of some person because that would be tantamount to offending 
against the statute itself [ Walker v. London Tramways Co., 12 Ch. D. 
705; Allen v. Gold Reefs of West Africa, (1900) 1 Ch. 656; Punt v. 
Symons & Co., (1903) 2 Ch. 506; All-India Railwaymen’s Benefit Fund 
v. Baheshwarnath, I.L.R. (1945) Nag. 599]. Even the Court has no 
jurisdiction to order rectification of the memorandum or articles of a 
registered company on any ground which would in equity justify recti¬ 
fication of other documents whether inter partes or not [ Scott v. Frank 
F. Scott (London) Ltd., (1940) Ch. 794]. 

The view which at one time prevailed that an alteration enabling 
the company to create and issue new shares with preferential rights 
attached to them, or to issue some of the shares in the original capital as 
preference shares amounted to a change in the constitution of the com¬ 
pany and was consequently not valid was ultimately overruled in 
Andrews v. Gas Meter Co. [(1897) 1 Ch. 361] on the ground that the 
Act required a company’s memorandum to state only the amount of the 
share capital and the number of shares into which it was divided and not 
the rights of the shareholders in respect of their shares nor the terms on 
which additional capital might be raised. These are really matters to be 
regulated by the articles and, unless dealt with in the memorandum, may 
be determined by the company from time to time by special resolutions. 
No alteration can, of course, be made in respect of any matter which 
must be regulated by the memorandum unless it is permitted by s. 16 of 
the Act. 


Retrospective effect of alterations 

Alterations in the articles are also regarded as having a retrospec¬ 
tive effect [Allen y. Gold Reefs of West Africa, (supra)]. In this case, the 
articles gave the company a lien on all shares ‘not fully paid up’ for calls 
due to the company. A was the only shareholder of fully paid-up shares 
but he owed money to the company for calls due on other shares. A died. 
The company altered its articles by striking out the words ‘not fully paid 
up.’ It was held that the alteration was good for it was for the benefit 
of ihe company as a whole and that the company, in virtue of the altera¬ 
tion, acquired a lien also on the fully paid-up shares of A since he took 
them subject to the original articles and the power of altering them given 
to the company by the Act, and did not make any special or implied 
bargain that they should not be affected by any subsequent alterations of 
the articles. But where after a transfer of shares is presented for regis¬ 
tration, the company alters its articles by restricting the right to transfer 
the shares with a view to preventing the registration of the particular 
transfer, such alteration does not deprive the applicant of his right to 
have the transfer registered in accordance with the articles before alte¬ 
ration [ McArthur v. Gulf Line, (1909) S.C. 732]. 

Constructive notice of memorandum and articles 

It will be noticed a little later that both the memorandum and arti¬ 
cles of association are required to be registered with the Registrar of 
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two documents on registration assume the character of public 
documente d every person dealing with the company -/eemed to 
have notice of their contents (Pratt Ltd. v Sasoon &t Co Lid., 31 Bom 
LR 978 affirmed by the Privy Council in 40 Bom. L.R. 1109). A t 
Hatherley L.C. observed in Mahony v. East Holyjord Mining Co. [ (1875) 

L.R. 7 H.L. 869 at p. 893]: 

“Every joint stock company has its memorandum and articles *2“*"“" ' ' ' 
to all who are minded to have any dealings whatsoever with the company, 
and those who so deal with them must be affected with notice of all that is con¬ 
tained in these two documents.” 

In fact, they must be taken not only to have read these documents, 
but also to have understood them according to their P r0 P e J 
[Griffith v. Paget (No. 2), (1877) 6 Ch. D. 517: s 

Claim, (1901) 1 Ch. 115; Oakbank Oil Co. v. Crum, (1882) 8 A.C. 65, ”1J. 
Accordingly, if a person deals with a company in a manner which is in¬ 
consistent with the provisions contained in its memorandum or articles 
or enters into a transaction which is beyond the ambit of the powers or 
the company as set out in those documents, he must take the con¬ 
sequences in respect of such dealing or transaction. For instance, if the 
articles provide that a bill of exchange must be signed by two directors, 
a person who has a bill signed by only one director cannot claim payment 

upon such bill. . , - . 

The doctrine of constructive notice in relation to these documents, 

however, is not a positive doctrine but a negative one like that of estop¬ 
pel of which it forms part. It does not operate against the company, but 
only against the person dealing with it by preventing him from alleging 
that he did not know that the constitution of the company rendered a 
particular act or a particular delegation of authority ultra vires the com¬ 
pany. It does not entitle such person to say that he relied on certain un¬ 
usual provisions in the constitution of the company, if he did not in fact 
so rely. In other words, the doctrine does not operate in a party’s favour 
so as to enable him to say he relied on something, of the existence of 
which, he says, he has no knowledge. This really was the principle on 
which, as explained hereafter, Houghton & Co. v. Nothard , Lowe and 
Wills [(1927) 1 K.B. 246], Kreditbank Cassel v. Schenkers [(1927) 1 
K.B. 826] and Rama Corporation Ltd. v. Proved Tin and General Invest¬ 
ment Co. Ltd, [ (1952) 1 All E.R. 554] were decided. 


.Doctrine erf “Indoor management” 

There is, however, one limitation to this doctrine of constructive 
notice, namely, that so far as the internal proceedings of the company 
are concerned, strangers dealing with the company are entitled to assume 
that everything has been regularly done. This doctrine is generally 
known as the doctrine of “Indoor management” and was first laid down 
in The Royal British Bank v. Turquand [(1856) 6 E. & B. 327]. The 
directors in this case gave a bond to T and they had a power under the 
articles to issue such bonds provided they were authorised by a proper 
resolution of the company. In fact, no such resolution was passed, and 
, yet, it was held that T could sue on the bond on the ground that he was 
entitled to assume that the resolution had been passed. 
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It will, therefore, be observed that the doctrine of constructive notice 
does not extend to the internal proceedings of the company so as to fix 
the stranger dealing with the company with notice of any irregularity 
in such proceedings and thereby disentitle him to his claim against the 
company. Accordingly, if, for instance, you are dealing with a director 
of a company in a matter in which a director would normally have power 
to act for the company, you are not obliged to inquire whether or not the 
formalities required by the articles have been complied with before he 
exercises that power. Such formalities are matters of internal manage¬ 
ment which an outsider dealing with the company is not bound to investi¬ 
gate. On the contrary, he is entitled to assume that they have been pro¬ 
perly complied with although, in fact, they have not been complied with 
at all. Thus, in Biggerstaff v. Rowatt’s Wharf, Ltd. [(1896) 2 Ch. 93] 
where the articles of association conferred power to appoint a managing 
director, the company was held bound by the act of a person who pur¬ 
ported to contract as its managing director, though he had never been 
formally appointed as such. Again, in British Thomson-Houaton Co. Ltd. 
v. Federated European Bank Ltd. [ (1932) 2 K.B. 176] where, by the 
articles of association of the defendant company, the directors had power 
to delegate to one or more of their own body such of the powers confer¬ 
red on them as they might consider requisite for carrying on the business 
of the company, and to determine who should be entitled to sign contracts 
and documents on the company’s behalf, and there was nothing to show 
that the plaintiffs in faat knew of the articles of association of the defen¬ 
dant company, the defendant company was held bound by a guarantee 
given to the plaintiffs by the chairman of the Board, one N. Pal, and 
signed as “Federated European Bank Ltd. (signed) N. Pal”, despite the 
fact that the directors had not formally exercised their power authoris¬ 
ing the chairman to sign contracts and documents on behalf of the defen¬ 
dant company. Similarly, in Clay Hill Brick and Tile Co. Ltd. v. Rawl¬ 
ings. [(1938) 4 All E.R. 100], a company was held bound by the act of 
the chairman who acted as managing director, though never appointed as 
such, in receiving cheques from a customer in payment for goods sup¬ 
plied by the company. It will be observed that in all these cases, not 
only did the articles of association confer the requisite power on the 
directors but the person purporting to act for the company was also act¬ 
ing within the scope of what would be expected within the authority of 


one in his position. , . T , Tir .„ 

On the other hand, in Houghton & Co. v. Noihard, Lowe and Wills , 

I td (supra) , where a director purported to make on behalf of his com¬ 
pany an agreement with the plaintiffs whereby the latter were to sell on 
commission goods imported by the company on terms that they should 
retain the proceeds of sale as security for a debt due from another com¬ 
pany it was held that the company was not bound by the agreement since 
the plaintiffs at the time of making the agreement had no knowledge of 
the articles of association of the company and had made no inquiries with 
regaid thereto and, therefore, they could not rely upon any power ot 
delegation contained therein where there had been no actual delegation, 
and there could be no room for any presumption that the power of dele¬ 
gation had been properly exercised on the basis of the doctrine of indoor 
management ” In Kreditbank Cassel v. Schenkers, Ltd. (supra) , a 
branch manager of a company carrying on business as forwarding agents 
purported to draw bills of exchange on behalf of his company which he 
subsequently endorsed on their behalf. Here, too, it was held that the 
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company was not bound by any such bills for the same reasons as in 
Houghton's case. Pmned Tin and General Investments 

c. **as£ 

311 All the aforesaid cases came up for consideration before A ° n 

a r\n#aa1 in Freeman v. Buckhurst Park Properties, Ltd. [(19b ) 
ptf 6 6301 In this case, K who carried on business as a property ev ^' 

foL entered into a contract to purchase an estate. Since he had not 
enough money to pay for it he obtained financial a^l^ce from H 
They formed a limited company with a share capital of £ 0,000, subscnD 
edVualTy by each of them, to buy the estate with a view to selling it 
fnr ^development. K and H, with a nominee of each, comprised the 
Board. The quorum of directors, by the articles of association, was four. 

H was however, at all material times, abroad. There was power under 
the articles to appoint a managing director, but the Board did not in fact 
make any such appointment. K, to the knowledge of the Board acted 
as if he were the managing director of the company m relation to finding 
a purchaser for the estate and again, without express authority ot the 
Board, employed on behalf of the company a firm of architects and sur¬ 
veyors for the submission of an application for planning permission, pre¬ 
paring plans and defining estate boundaries. In an action filed bv the 
firm claiming from the company their fees for the work done, it was 
held by the Court of Appeal that the company was liable for the tees 
claimed by the firm because (1) K had acted throughout as the manag¬ 
ing director to the knowledge of the company and thus was held out by 
the company as being managing director, and the ostensible authority 
thus conferred upon him could bind the company since articles of asso¬ 
ciation in 1 fact provided for there being a managing director of the com¬ 
pany, (2) K’s act in employing the plaintiffs was within the ordinary 
ambit of the authority of such a managing director, and (3) the fact that 
the plaintiffs had not examined the company’s articles of association and 
had not inquired whether K was properly appointed managing director 
did not prevent their establishing their claim against the company based 
on K’s ostensible authority. The Court in so holding applied the deci¬ 
sions in Biggerstaff v. Rowatfs Wharf, Ltd. and British Thomson-Hov.ston 
Co. Ltd. v. Federated European Bank, Ltd. (supra). As regards the 
decisions in Houghton & Co. v. Nothard, Lowe and Wills, Ltd. and 
Kreditbank Cassel v. Schenkers Ltd., Willmer, L.J., did not think that 
they conflicted with those in Bigger staff’s case and British Thomson- 
Houston Co’s case as was thought by Slade, J. in Rama Corporation’s 
case as stated above, and distinguished them as also Rama Corporation’s 
case with reference to the facts in each of them in the following words 
(at p. 638): 

“They were all cases of unusual transactions which would not be within what 
ordinarily would be expected to be the scope of the authority of the officer purporting 
to act on behalf of the company.” 

After setting out the facts in each of these cases, the Lord Justice 
went on to explain as follows: 

“Thus in none of these cases were the plaintiffs in a position to allege that the 
person with whom they contracted acted within the scope of such authority as one 
in his position would be expected to possess. There was accordingly no ground 
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for saying that the officer in question was in fact being held out by the comoanv 
as having authority to perform the act relied on. The plaintiffs indeed had noth¬ 
ing to go on beyond the fact that in each case power to do the acts relied on misiht 
under the articles of association, have been delegated to the person with whom 
they contracted. But in none of the cases did the plaintiffs have any knowledge 
of the articles of association. s 


In the circumstances the three decisions relied upon by the defendant com¬ 
pany are to my mind no more than illustrations of the well-established principle 
that a party who seeks to set up an estoppel must show that he in fact relied upon 
the representation that he alleges, be it a representation in words or a represents- 
tion by conduct. ^ 


Then with reference to the observation of Lindley, L.J. in Bigger - 
stafi s case that the persons dealing with the apparent manager must look 
to the articles and see that the managing director might have power to 
do what he purports to do, and that is enough for a person dealing with 
him bona fide, Willmer, L.J. observed (at p. 637): 

‘T take the Lord Justice to mean, not that persons dealing with the supposed 
managing director must actually look at the articles, but that, being affected with 
notice of them, they must have regard thereto. Consequently, if in that case the 
articles of association had conferred no power to appoint a managing director, the 
plaintiffs could not have been heard to say that the person with whom they con¬ 
tracted had been held out by the company as the managing director.” 

Diplock, L.J. in the same case distinguished ‘actual’ and ‘apparent’ 
authority of a person acting on behalf of a corporation, and agreeing with 
the reasons and decision pronounced by Willmer, L.J. observed: 

“I. therefore, disagree with the conclusion which Slade J. draws in the Rama 
Corporation's case as 10 the law laid down in Houghton’s case and the Kreditbanl c 
Cassc'. case; but, if I am wrong as to this, I think that Houghton’s case as construed 
by Slade, J. is contrary to the decisions of the Court of Appeal in Biggerstaff v. 
Rowan s Wharf, Ltd., Howard v. Rowatt’s Wharf, Ltd., and the British Thomson- 
Houston's case, and I prefer, and would follow, the latter.” 


From this discussion it will be clear that a person dealing with an 
officer of a company may rely on the ostensible authority of such officer 
in respect of the transaction entered into by such officer on behalf of the 
company, even if he has no knowledge of the articles of association of the 
company, provided that (1) the transaction is one which normally falls 
within the scope of authority of one in the position of such officer, and 
(2) the articles of association of the company contain provisions for dele¬ 
gation of powers of the company or its Board to such officer in respect 
of such transactions. If these two conditions are satisfied, the person so 
dealing would not in the least be affected if, as a matter of internal 
management, the requisite powers are not formally delegated to such 
officer in tha manner prescribed by the articles. 



Exceptions to the doctrine of ‘Indoor management* 

The doctrine of ‘indoor management’ will not, however, apply 
where the person dealing with the company has notice of the ifffpnlaT-itv 
(Howard v. Patent Ivory Co., 38 Ch. D. 156). In this case, the directors 
had a power to borrow money, but if they borrowed more than £ 1,000 
they had to get the consent of the shareholders at a general meeting. 
Without such consent they borrowed £ 2,500 from themselves and took 
debentures. It was held that as they had notice of the internal irre¬ 
gularity, their debentures were good only to the extent of £ 1,000. 

This exception to the doctrine, however, is not confined only to a 
person dealing with a company. Even a company may have notice of the 
irregularity in the internal management of another company with which 
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it had been dealing (Pratt Ltd. v. Sassoon & Co. Ltd., 40 Bom. L».R. 1109 
PC.). Normally, a company is not automatically deemed to have such 
notice just because it has a common officer, such as a common director 
or secretary, with that other company, unless, as Vaughan Williams, J. 
observed in Re Hampshire Land Co. [(1896) 2 Ch. 743] “the common 
officer had some duty imposed upon him to communicate that knowledge 
to the other company, and had some duty imposed upon him by the 
company which is alleged to be affected by the notice to receive the 

notice” [Re Marseilles Extension Rly., (1872) L.R. 7 Ch. App. 161; 
Young v. David Payne & Co. (1904) 2 Ch. 608 (C.A.); Re Fenwick 
Stobart & Co. (1902) 1 Ch. 507 (case of a common secretary) 1 ]. 

Further, the doctrine does not apply in case of a person who is put 
upon inquiry in circumstances under which he would have discovered 
the irregularity if he had made proper inquiries. Thus, where the direc¬ 
tors of a company secured their own indebtedness to a bank by a charge 
upon the company’s property, the bank was put upon inquiry as to 
whether the charge was authorised and was not entitled to the benefit 
of the charge which had not in fact been authorised [E.BM. Co. v. 
Dominion Bank (1937) 3 All E.R. 555]. Even the unusual nature or 
magnitude of the transaction may put a person dealing with a company 
upon inquiry as to its being authorised [Houghton & Co. v. Nothard, 
Lowe & Wills (JJ)28) A.C. 1, 10; Rama Corporation Ltd. v. Proved Tin 
& General^^Sstments, Ltd. (1952) 1 All E.R. 554, 558]. 

other exception to 



•re me acts done in tne name or me company are vo 
Where, for instance, the secretary of a company forged the signatures of 
two of the directors required under the articles on a share certificate 
and issued the same without authority, it was held that the certificate 
was a nullity and the party defrauded simply lost his money as he was 
not a shareholder [Ruben v. Great Fingall Consolidated, (1906) A.C. 
439]. As Lorebum, L.C. observed in this case, the doctrine of ‘indoor 
management’ only applies to irregularities that otherwise might affect a 
genuine transaction, but it cannot apply to a forgery. A company can 
never be held bound by forgeries committed by its officers. 

A company may, however, be held liable for fraudulent acts of its 
officers acting under their ostensible authority on its behalf. Thus, 
where a director or a manager of a company with ostensible authority 
under the memorandum and articles of the company practises a fraud 
upon the company by not placing the money borrowed by him on a hundi 
or a bill of exchange in the coffers of the company, the company is bound 
to honour the hundi or the bill of exchange, as the case may be, and can¬ 
not defeat a bona fide creditor’s claim for recovery of the money on die 

ground of fraud of its own officers (Sri Kishan v. Mondal Bros. & Co., 
A.I.R. 1967 Cal 75). 


Copies of memorandum, articles etc. to be sent to members 

i Every company is required by s. 39, to send to a member within 
seven days of the requisition and on payment of a fee of one rupee a 
copy each of (a) the memorandum, (b) the articles, if any, and (c) every 
8 iF e ^L ient every resolution referred to in s. 192 if and in so far as 
they have not been embodied in the memorandum or articles. In default, 
the company and every officer thereof who is in default are punishable 
for each offence with fine to the extent of Rs. 50. 
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Alteration of memorandum, articles etc. to be noted in every copy 

By s. 40, every copy of the memorandum, articles, or any agree¬ 
ment, or resolution referred to in s. 192 issued after the date of alteration 
made in any of these documents must be in accordance with the altera¬ 
tion. In default, the company and every officer thereof who is in default 
are liable to be fined to the extent of Ks. 10, for every copy issued as 
being not in accordance with the alteration. 


LECTURE IV 

PRELIMINARY CONTRACTS, PROMOTERS 

AND 

REGISTRATION 

Preliminary contracts — Promoters — Registration and incor- 
poration — Effect of incorporation — Doctrine of ‘lifting the 
corporate veil — Registration of unlimited company as limited — 
Certificate of incorporation: its effect — Commencement of 
business. 

Preliminary contracts 

When a company is formed to buy an existing business, a contract 
is sometimes made between the vendor of the business and some person 
who acts as an agent or a trustee for the company about to be formed. 
The position in such contracts is rather curious for the person who acts 
as an agent or a trustee for the company which has not yet come into 
existence because no person, as a matter of law, can act as an agent or 
a trustee for another who is not in existence. The first legal difficulty 
thai arises in such cases, therefore, is that the company, when formed, 
can neither be bound by such a contract even if it takes the benefit of 
the work done under the contract [In re English and Colonial Produce 
Co. Ltd., (1906) 2 Ch. 435 (C.A.)] nor claim any benefit under it 
[Natal Land and Colonisation Co. Ltd. v. Pauline Colliery & Develop¬ 
ment Syndicate, Ltd., (1904) A.C. 120; Newbome v. Sensolid (Great 
Britaii) Lid., (1953) 1 All E.R. 708 (C.A.)]. On the other hand, the 
person who makes the contract on behalf of the company may be liable 
to the vendor on that contract, depending upon whether, while affixing 
his signature to the contract, he intended to make it on behalf of the 
non-existing company as the principal or on his own behalf. Thus, where 
before the incorporation of the company a director signed a contract 
in the name of the company, writing his own name underneath that of 
the company, it was held by the Court of Appeal in England that he 
intended to act for the company and accordingly, could not sue on the 
contract (Newborne’s case, supra). In Kelner v. Baxter [(1866) L.R. 2 
C.P. 174], however, it was found as a question of fact that the proposed 
directors of the non-existing company had bought the goods from Kelner 
as principals, and not merely as agents of the company which they 
intended to form. As observed by Parker J. in Newbome’s case, it is 
permissible in all such cases for the plaintiff seeking to hold the agent 
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liable to show that that agent, though he had contracted as agent, was 
hLself in fact the principal. Where such liability cannot be established, 
the* contract would be a nullity since the company after its incorporation 
cannot ratify it because, in order to bring into effect the doctrine of 
ratification, an agent must have contracted for a principal who is in 
existence and competent to contract. The only way open in such cases 
is for the company after its incorporation to enter into a new contrac 
with the other party to the pre-incorporation contract which may bo 
on the same basis and in the same terms as embodied in die contract 
made by the agent (Natal Land Co.'s case, supra). Even the fact that the 
adoption of the preliminary contract is made as one of the objects or 
the company in its memorandum or articles, or that the company has 
passed a resolution to adopt it will not create a contract between the 
company and the other party [North Sydney Investment & Tramway Co. 

v. Higgins, (1899) A.C. 263]. 

At any rate, in case of such preliminary contracts, it has now become 
usual to stipulate that if the company makes a contract in terms of the 
preliminary contract, the agent’s liability shall cease; if, on the other 
hand, the company does not do it within a limited time, either party 
shall have a right to rescind it. 

Again, where a contract is made by a person as a trustee for the 
company, the position is in no way different. In Re Northumberland 
Avenue Hotel Co., (33 Ch. D. 16), the facts were these: on July 23, 1882, 
W took a building on lease from the Metropolitan Board of Works and 
agreed on the same day to under-lease the property to D as a trustee of 
the company about to be formed. The company was formed the next 
day. The articles adopted the contract and die company made no fresh 
agreement with W. The company thereafter entered into possession and 
acted on the agreement which, it erroneously thought, was binding upon 
it. The company, however, failed to fulfil the agreement adopted by it, 
and W in his turn also failed to fulfil his part of the contract with the 
Board to finish the building within the stipulated time. The Board there¬ 
upon re-entered. W went bankrupt and his trustee in bankruptcy claim¬ 
ed damages as against the company for non-fulfilment of the contract. It 
was held that he had no cause of action as there was no contract between 
W and the company, and merely taking the benefit of the contract with 
D did not bind the company so as to fulfil the obligations of the contract. 

The principles enunciated and illustrated in the foregoing para¬ 
graphs, however, have really had no application in this country in view 
of ss. 23 (h) and 27 (e) of the Specific Relief Act, 1877. By s. 23 (h), pre¬ 
incorporation contracts entered into by promoters of a public company 
for the company could be enforced by the company provided they were 
warranted by the terms of incorporation of the company and, by s. 27 (e), 
such contracts could be enforced against the company with the further 
proviso that the company had ratified and accepted the contracts. The 
liability of the company declared by s. 27 (e) was established in England 
by decisions given in Courts of Equity partly on the ground of a distinct 
obligation having been either imposed on the company in its original 
constitution or assumed by it after its formation and partly on a ground 
independent of contract, namely, that where any person has on certain 
terms assisted or abstained from hindering the promoters of a company 
ini obtaining the constitution and powers sought by them, the company, 
when formed, must not exercise the powers to the prejudice of that per¬ 
son and in violation of those terms. On the other hand, the company’s 
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right to sue for specific performance as declared is s. 23 (h) of that Act 
was said to be deduced on the principle of mutuality from its liability 
as aforesaid. The provisions of those two sections were thus based upon 
the English law as it stood when the Specific Relief Act, 1877, was enact¬ 
ed [Earl of Shrewsbury v. North Staffordshire Ry. Co., (1865-66) 1 Eq 
593]. 

Later English decisions, however, changed this law so as to accord 
with the true spirit of the Companies law which invested the company 
with the status of a legal persona on its incorporation in pursuance of 
its provisions and, as stated earlier, held that a company was neither 
bound by, nor entitled to take the benefit of, a preliminary contract 
unless it was newly entered into by it after incorporation. 

Curiously enough, though no notice of this change was taken by the 
Indian Legislature and consequently, the provisions of ss. 23 (h) and 
27 (e) of the Specific Relief Act, 1877, as aforesaid continued to be the 
law on the subject, it was adopted and applied by the High Courts in 
some cases (B.B.L. Rly. Co. v. Dist. Board, 24-Paraganas, A.I.R. 1946 
Cal. 23; Ramkumar v. Sholapur Spg. & Wvg. Co. Ltd., 36 Bom. L.R. 907) 
and the provisions of those two sections were applied in some other 
cases as well ( Imperial Ice Manufacturing Co. v. Manchershaw , 13 Bom. 
165; Commissioner of Income-tax v. Bhurangiya Coal Co., A.I.R. 1953 
Pat. 298, 300). 

The Law Commission, while reviewing the Specific Relief Act, 1877, 
took note of the situation as aforesaid and observed in its Report as 
follows: 

“Though a company cannot technically ratify a contract made before its incorpo¬ 
ration, there would appear to be no reason why the company should not be entitled 
to take the benefit or burden of a contract made on its behalf by its promoters, by 
communicating its acceptance of the benefit or the burden to the other party to the 
contract. There is no provision in the Companies Act, 1956, which prevents a com¬ 
pany from accepting the benefit or burden of a pre-incorporation contract 

“We, therefore, recommend that clause (h) of s. 23 and clause (e) of s. 27 be 
retained, with suitable verbal changes indicating that the contract would be enforce¬ 
able by or against a company if the company accepts the contract and signifies its 
acceptance to the other party to the contract.” 

The effect of the recommendation is virtually to engraft an excep¬ 
tion upon the doctrine of ratification of contracts embodied in s. 196 and 
other sections of the Contract Act, 1872, so that a company which was 
non-existent at the date of the contract purporting to have been made on 
its behalf by its ‘agent’ can ratify such contract after its incorporation 
and thereby become entitled to the benefit and bound by the obligations 
under the contract. 

The recommendation was accepted by Parliament and effect has 
been given to it in ss. 15 (h) and 19 (e) of the Specific Relief Act, 1963 
(47 of 1963) which provide that when the promoters of a company have, 
before its incorporation, entered into a contract for the purposes of the 
company and such contract is warranted by the terms of the incorpora¬ 
tion, the contract may be specifically enforced by or against the company, 
if the company has accepted the contract and communicated such 

acceptance to the other party to the contract. 

It must be noted that these new provisions, unlike their predeces¬ 
sors, apply to all companies, public or private, as was recommended by 
the Law Commission and this modification has been brought about by 
omitting the word ‘public’ in the new provisions. 
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The expression ‘for the purposes of the company’ which occurred in 
the former sections and is retained in the new sections as aforesaid, was 
considered in Imperial Ice Mjg. Co’s case (supra) and it was observed 
that the provisions of those sections were intended to apply only to con¬ 
tracts for the working purposes of the company such as a contract for 
the supply of machinery for making ice. On the facts of the case it was 
held that a contract by a person with the promoters of a company to take 
a certain number of shares in the company when formed was not a con¬ 
tract ‘for the purposes of the company’, and that, therefore, the allotment 
of shares to such a person by the company, if nothing was done by him 
amounting to an acceptance of the allotment, did not make him a share¬ 
holder or entitle the company to sue him for the unpaid calls on those 

shares. 

It may be noted that the foregoing sections of the Specific Relief 
Act are concerned with executory contracts and cannot possibly be 
applied to conveyances of immovable properties in favour of promoters 
of a company. Nevertheless, where a promoter of a company purchased 
properties expressly stating that he did so as representative of a company 
to be formed and that the funds therefor did not belong to him, and on 
incorporation, the company assumed possession and built structures upon 
them, it was held that the company adopted the benefit of the purchase 
and that its title to the properties purchased by its promoter before 
incorporation could not, therefore, be set aside on the ground that there 
was no conveyance by the promoter in favour of the company after its 
incorporation under a registered document (Weavers Mills Ltd. v. Balkis 
Ammal, A.I.R. 1969 Mad. 462). In support of this decision, the Court 
relied upon the dictum of Cottenham, L.J. in Edwards v. Grand Junction 
Rly Co. [(1836) 1 My. and Cr. 650, at p. 672] that ‘if the company 
and the projectors cannot be identified, still it is clear that the company 
have succeeded to, and are now in possession of all that the projectors 
had before; they were entitled to all the rights and subject to all their 
liabilities’, so as to clothe the promoter in the case before it with the 
mantle of fiduciary position with respect to the company under incorpo¬ 
ration with the implication that, when incorporated, the company will 
succeed to the beneficial acts transacted on its behalf by the promoter. 
The. principle emerging from this dictum, however, no longer holds the 
field in England as is evident from the earlier discussion of the point. 
The decision of the Madras High Court as aforesaid, by following that 
dictum, therefore, affords yet another instance of the tendency of our 
Courts to act on the saying ‘old is gold’ and base their decisions on the 
obsolete decisions of the British Courts. That decision, it is submitted, 
even otherwise is not correct since no equity can override the express 
provisions of any law and therefore, the company in that case could 
pot claim any legal title to the properties purchased by the-promoter in 
the absence of a registered conveyance in its favour, however much the 
promoter was ‘clothed with the mantle of fiduciary relation to the com¬ 
pany under incorporation with the implication’ as stated therein. 

Promoters 


M ‘^ 0n 8 with the question of preliminary contracts it would be desir¬ 
able to know something about the persons who act on behalf of the com¬ 
ply before its incorporation and make contracts. These persons are 
called promotors’ of die company. They are persons who form or float 
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a company. They take all necessary steps to create it and set it going 
These persons are in fact typical promoters who take a conspicuous part 
m the formation of the company. But a person may find himself saddled 
with the liabilities of a promoter although he takes very little active part 
in the formation of a company, e.g. agreeing to place shares, or to obtain 
a director. Whether a person is a promoter or not is not a question of 
law. The Act does not define what a promoter is, but a number of 
judicial decisions have attempted to explain that term. The best descrip¬ 
tion of the term is to be found in the judgment of Bowen, L.J. in Whaley 
Bridge Co. v. Green [(1879) 5 Q.B.D. Ill] where it is stated that it is 
not a term of law, but of business, usefully summing up in a single word, 
a number of business operations familiar to the commercial world, by 
which a company is generally brought into existence. A promotor, 
according to Cockburn C.J. in Twycross v. Grant [(1877) 2 C.P.D. 469, 
at p. 541], is a person who undertakes to form a company with reference 
to a given object and to set it going and who takes necessary steps to 
accomplish that purpose. But in whatever such person does to form the 
company and set it going, he does not act as an agent of such company 
or as its trustee. In other words, a promoter is neither an agent nor a 

trustee of a company under incorporation ( Weavers Mills Ltd. v. Balkis 
Ammal, supra). 

A person, however, cannot be held to be a promoter because his 
signature appears at the foot of the memorandum of association of the 
company and he takes, for instance, 100 shares of the 1,200 initially 
subscribed. Nor can the fact that the money paid by him in respect of 
these shares was utilised in paying the expenses of the formation of the 
company make him a promoter of the company [G. Tiruvengadachariar 
v. Vein Mudaliar, (1938) I.L.K. Mad. 192]. 

Whether the vendors of property to a company are or are not pro¬ 
moters of the company depends on the facts relating to the transaction 
ol sale.'Suppose, for instance, they are approached by third persons who 
offer to buy their property, with a view to re-sell it to the company. In 
that event, the vendors will not be regarded as promotors, but those who 
buy the property from them will be so regarded. If, however, they take 
in their hands the getting up of the company in order that the company 
may buy their property, they will be regarded as promoters and cannot 
escape the liability as such merely by interposing a nominee-vendor to 
sell that property to the company ( Glasier v. Rolls, 42 Ch. D. 436). 

Promoter’s duty to disclose 

The relationship between a promoter and a company floated by him 
is of a fiduciary character and, therefore, he becomes answerable to it for 
the manner in which he created the company [ Erlanger v. New Sombrero 
Phosphate Co., (1878) 3 A.C. 1218]. Lord Blackburn, after pointing out 
the extensive powers possessed by promoters, observed in this case: 

“Those who accept and use such extensive powers are not entitled to disregard 
the interest of the corporation altogether. They must make a reasonable use of the 
powers which they accept from the legislature; and, consequently, they do stand, 
with regard to that corporation, when formed, in what is commonly called a fiduciary 
relation to some extent.” 

As a necessary consequence of this principle, it follows that the pro¬ 
moters are under a duty to disclose fully all material facts relating to the 
formation of the company so that they, being in a fiduciary position, may 
not make, either directly or indirectly, any profit at the expense of the 
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company they promote, without the knowledge and consent of the? com- 
cany Where a person acquires property with a view to re-selling it to a 
company to be formed by him, the disclosure to be made by him will 
start from the moment he takes the first step to carry out that object. 
This is aptly illustrated by the decision of the House of Lords in Glue - 
kstein v. Barnes [(1900) A.C. 240]. The facts in this case were that the 
company which owned the property called ‘Olympia’ was in difficulties 
and its debentures charged on that property were worth very little. G 
and three others as trustees for a syndicate formed to buy ‘Olympia’ and 
re-sell it to a company to be promoted by them bought up the debentures 
for a sum much below the amount they realised and made a profit of 
£ 20,000. The company owning ‘Olympia’ then went into liquidation and 
they purchased ‘Olympia’ for £ 1,40,000 and sold it to ‘Olympia Ltd.’—a 
company formed by them—for £ 1,80,000. G and his co-trustees became 
the directors of this company and, in the prospectus they issued inviting 
public subscription, they disclosed their latter profit of £ 40,000 but not 
the earlier one of £ 20,000 except as a profit made by the syndicate on 
‘interim investments’. On a summons taken out by the liquidator against 
G on the winding up of the company, it was held by the House of Lords 
that the trustees were the promoters of the company which was in due 
course formed, from the moment that they proposed to buy ‘Olympia’ 
with a view to re-sell it to such company, and that since they had not 
disclosed the profit of £ 20,000, G, the appellant, as one of the trustees, 
was bound to replace that portion of £ 20,000 which had been paid to 
the trustees as their shares. 

A disclosure must be actual and express. A constructive disclosure 
is not enough. In the above case, G sought to protect himself by contend¬ 
ing that it was stated in the prospectus that the profit made by the 
syndicate on interim investments were excluded and it was held that it 
was no disclosure. 

Furthermore, to be a good disclosure it must be made to a body of 
persons acting on behalf of the company who can exercise independent 
judgment (per Lord Cairns in Erlanger’s case, supra ). The true position 
in this behalf, however, is stated by Lindley, M.R. in Lagunas Nitrate 
Co. v. Lagunas Nitrate^, Syndicate, [(1899) 2 Ch. 392]: 


“Notwithstanding all that has been said in Erlanger’s case . . . that decision 
does not require, or indeed justify, the conclusion that if a company is avowedly 
formed with a board of directors who are not independent but are stated to be the 
intended vendors or the agents of the intended vendors of property to the company, 
the company can set aside an agreement entered into by them for the purchase of 
such property simply because they are not an independent board. After Salomon’s 
case, I think it impossible to hold that it is the duty of the promoters of a company 
to provide it with an independent board of directors if the real truth is disclosed 
to those who are induced by the promoters to join the company.” 

Accordingly, disclosure, to be effective, must be to the would-be 
shareholders as a body and not to a select circle of the promoters’ nomi¬ 
nees. If all such members of the purchasing company are by the articles 
and prospectus or otherwise made aware of the real facts of the case, the 
want of an independent board will not invalidate the agreement on the 
doctrine of volenti non fit injuria [Salomon v. Salomon, (1897) A.C. 22; 
Lagunas Nitrate Co.’s case, supra]. 

* Where a promoter while selling his property to the company does 
not comply with his obligations as regards disclosure or otherwise, the 
sale may be set aside at the instance of the company. If, for any reason, 
rescission has become impossible, the company is entitled to claim dam- 
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ages against the promoters equivalent to the difference in value between 
the price paid by the company and the actual value of the property at 
the date of the purchase [Re Leeds and Hanley Theatre of Varieties, 
(1902) 2 Ch. 809']. 


Promoter’s liabilities 


A promoter of a company will be answerable to such company for 
all his acts from the time he sets out to form the company. If he makes 
any secret profit, the company can compel him to account for it (Emma 
Silver Mining Co. v. Grant, 11 Ch. D. 918), and the fact that he was act¬ 
ing as agent fpr the vendors, or for other promoters will not exonerate 
him from this liability (Lidney and Wigpool Iron Ore Co. v. Bird, 33 
Ch. D. 85). He will not, however, be answerable for any such profit if 
the company is not formed. The liability arises as soon as the company 
comes into existence, and the promoter will, as stated above, be in duty 
bound to render a full account of all the secret profits he may have 
earned and to make them good to the company. It may, therefore, be 
said that though the fiduciary relation really begins when the company 
is formed, the fiduciary obligation of a promoter begins as soon as he 
sets out to act for or promote the company. As an illustration of this 
proposition, reference may be made to Lady well Mining Co. v. Brookes 
(35 Ch. D. 400). In this case, five persons bought a mine for £ 5,000 on 
the 1st of February 1873, with a view to selling it to a company about 
to be formed. At that time, they took no steps to form a company and 
they paid for the mine out of their own pockets. On the 4th of April 
1873, they entered into a provisional contract with the trustees for the 
intended company to sell the mine for £ .18,000. On the 18th of April, 
the company was registered, and it adopted the agreement of the 4th 
of April. Four of the vendors were the directors. The contract of the 
1st of February was not disclosed to the company and the company sued 
the vendors to recover their profit of £ 13,000. It was held that the 
vendors were not promoters when they bought the mine and, therefore, 
they were under no fiduciary duty to the company to account for the 
profit they had made. The facts of this case may be contrasted with 
those in Gluckstein v. Barnes (supra) in which the trustees for the 
syndicate were held as promoters from the time they purchased the 
debentures of the company which had owned the property Olympia 
and liable as such to disclose the profit of £ 20,000 they had made in 


purchasing that property. , . 

It will thus be clear that a promoter who sells his own property to 
a company formed by him is not precluded from making a profit provided 
he discloses it to the company, when formed, in the manner stated above 
so as to enable it to exercise an independent judgment in respect ot the 
transaction as a whole ( Erlanger’s case and Gluckstein s case, supra). 
On the other hand, a person who is neither the agent nor the trustee , 
nor in the fiduciary position to, a company when he buys the propeity, 
can sell the property to the company at a profit without disclosure made 

thereof (Re Cape Breton Co., 29 Ch. D. 795). , 

Promoters who take part in the issue of prospectus arefarther^res¬ 
ponsible to the shareholders for statements made therein (u^e Lecture 
V) In the case of winding up of a company, they may be made liable 
for misfeasance or breach of trust by means of a misfeasance summons 
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taken out by the liquidator or a contributory and they can be examined 

as to their dealings either privately or publicly. 

The death of a promoter does not relieve his estate from liability 
arising out of abuse'of his fiduciary position subject, of course, to the 
law of limitation (Concha v. Murrieta , 40 Ch. D. 553) nor does an order 
of discharge in case of his insolvency release him from any liability 
incurred by him as a result of fraud or fraudulent breach of trust on his 
part [Emma Silver Mining Co. v. Grant, 17 Ch. D. 122]. 


Promoter’s remuneration 

A promoter is entitled to a reasonable remuneration. The modes in 
which promoters are remunerated vary considerably. For instance, the 
vendors may agree to pay him a commission on the sale of their property 
to the company or the promoter may purchase a property and re-sell it 
to the company at a profit. In some cases, the articles empower the 
directors to pay a specified sum to the promoters but, it will be remem¬ 
bered, that would not give the latter any contractual right against the 
company (Re Rotherham Alum, etc., Co., 25 Ch. D. 103), nor would it 
justify the directors in paying out that sum without due inquiry [Re 
Englefield Colliery Co., 8 Ch. D. 388; Marzetti’s Case , 28 W.R. 541]. 


Registration and incorporation 

Now, going to the fourth stage of forming a company, namely, of 
registration, there must be produced before the Registrar of Joint Stock 
Companies (i) the memorandum, (ii) articles of association, if any, and 
(iii) a declaration by an advocate of the Supreme Court or a High 
Court, an attorney or a pleader entitled to appear before a High Court, or 
a chartered accountant practising in India who is engaged in the forma¬ 
tion of the company, or by a person named in the articles as a director, 
manager or secretary of the company that all the requirements of the 
Act and the rules thereunder in respect of registration and matters pre¬ 
cedent and incidental thereto have been compiled with (s. 33). There¬ 
after, fees payable in connection with registration as provided in Sche¬ 
dule X to the Act have to be paid, and then the Registrar, if he accepts 
the declaration as sufficient evidence of compliance with the require¬ 
ments referred to therein and is satisfied that the company is authorised 
to be registered under the Act, registers and retains the memorandum 
and articles, if any, and issues a certificate of incorporation. The com¬ 
pany thereupon comes into existence as a body corporate or a corpo¬ 
ration (s. 34). 

It may be noted that if the documents produced before the Registrar 
are returned for rectification of certain defects, and the applicant, instead 
of rectifying the defects, drops the matter, he cannot claim refund of 
fees paid for registration (Ratanshi Panchan Tank v. Registrar of 

Companies, A.I.R. 1971 Ker. 1). 

\ , . . 

Effect of incorporation 

The effect of registration of a company is that from the date of 
incorporation mentioned in the certificate of incorporation, such of the 
subscribers of the memorandum and other persons, as may from time to 
time be members of the company, shall be a body corporate by the name 
contained in the memorandum, capable forthwith of exercising all the 
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functions of an incorporated company, and having perpetual succession 
and a common seal (s. 34). Thus, as stated in the first Lecture, a 
company on incorporation acquires a personality of its own and’ is 
recognised as a juristic person separate and distinct from its mem¬ 
bers. It also on incorporation acquires the nationality of the country 
under the laws of which it is incorporated irrespective of the nationality 
of its members and does not cease to have it even if in times of war it 
falls under en^my control [ Janson v. Driefontein Consolidated Mines 
Ltd. (1902) A.C. 484; Kuenigl v. Donnersmarck, (1955) 1 Q.B. 515]. 
Its rights and obligations are different from those of its members. Any 
infringement of its rights does not give a cause of action to its members 
nor does any action taken against it directly affect them, nor does it 
hold its property or carry on its business as their agent (H. E. M. Union 
v. Union of India, A.I.R. 1970 S.C. 82). 

It must, however, be noted that, though such a company is a legal 
persona just as much as an individual, it cannot be committed or attach¬ 
ed for contempt of Court though an order against it may be enforced 
by sequestration of its property [ Benabo v. Jay and Partners Ltd., 
(1941) 1 Ch. 52]. It can, however, sue for a libel or slander affecting 
its business reputation without proof of special damages [South Hetton 
Coal Co. v. North-Eastern News Association, (1894) 1 Q.B. 133; D. & L. 
Caterers & Jackson v. D'Ajou (1945) K.B. 364]. In any case, it cannot, 
for obvious reasons, appear in person in Court. It must appear by 
counsel or through an advocate or a pleader [ Tritonia Ltd. v. Equity 
and Law Life Assurance Society, (1943) A.C. 584]. 

It must further be noted that a corporation being only a metaphy¬ 
sical entity and not having any physical existence can exercise its powers 
under the memorandum and the Act only through human agency, and 
it will, therefore, be liable for the acts of its agents done by them on 
its behalf and in course of its business. As Lord Cranworth observed 
in Ranger v. Great Western Rly. [(1854) 5 H.L.C. 86]: 

'-.... these objects (of the company) can only be accomplished by the agency 
of individuals; and there can be no doubt that if the agents employed conduct 
themselves fraudulently, so that if they had been acting foi private employers, the 
persons for whom they were acting would have been affected by their fraud, the 
same principles must prevail when the principal under whom the agent acts is a 
corporation.” 

These observations, however, are not to be confined only to fraudu¬ 
lent acts of the agents. As stated by Lord Selborne in Houldsworth 
v. City of Glasgow Bank [(1880) 5 A.C. 317, at p. 326]: 

“With respect to the question whether a principal is answerable for the act of 
his agent in the course of his master's business, no sensible distinction can be drawn 
between the case of fraud and the case of any other wrong.” 


Accordingly, a corporation may be held liable for negligence 
[Mersey Deck’and Harbour 3card Trustees v. Gibbs, (1866), L.R. 1 
HL. 93], for malicious prosecution [ Abrath v. N. E. Rly. . (1886) 11 
A C 247- Cornford v. Carlton Bank, (1900) 1 Q.B. 22], for libel [Whit- 
field v. S. E. Ry.. (1858) E.B. & E. 115. 122], for assault [Butler v. 
Manchester, etc.'Ry., 21 Q.B.D. 207], and even lor nuisance caused by 
its agent in course of its business [Rapier v London Tramways Co 
(1893) 2 Ch. 588], It may be convicted and fined for oreach of duty 
imposed by the law [R. v. Tyler and the International etc. Co (1891) 
2 Q.B. 588], It may also be estopped by the acts of its agent ^urle 
show v Nicolls , (1878) 3 A.C. 1004; Bloomenthal v. Ford, (1897) A.C. 
156] and held guilty of laches and bound by acquiescence [Croofc v. 
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Corporation of Seaford , (1871) L.R. 6 Ch. App. 551; Erlanger v. New 
Sombraro Phosphate Co., (1878) 3 A.C. 1218; NicoVs case, 29 Ch. D. 

421, 429]. 

Doctrine of lifting the corporate veil’ 

Although a company on incorporation, as stated earlier, becomes a 
juristic person with a distinctive personality of its own, it must not be 
forgotten that it is brought into existence by human agency, and as 
such, may be used as an instrument of its own commercial or other 
legitimate activities, or as a mask or cloak for some fraudulent activity 
of its promoters, or as a device or strategem for some illegal or improper 
purpose. Where it is used as such cloak or device, however, the Court 
will not hesitate to ignore the principle of legal persona of the company 
and look behind the veil of its incorporation to grant an appropriate 
relief. Thus, where a person, to save his business from the clutches of 
his creditors, transferred the business to a company formed by him with 
himself and his wife as its directors, in consideration of fully paid shares 
to be allotted to him or to his nominees, and was adjudged insolvent on 
a judgment-creditor’s petition within two years of the transfer, it was 
held that the transfer was void as against the Official Assignee under 
s. 55 of the Presidency Towns Insolvency Act since the debtor in trans¬ 
ferring the business to the company had used the company as a mere 
cloak for the dishonest purpose of putting his assets beyond the reach of 
his creditors (Official Assignee v. Bagri Bros. Ltd., 74 Bom. L. R. 634). 
Where a person who had entered into covenants restraining his trading 
activities caused a company to be formed which was under his control 
and did things which, if done by him would have been a breach of the 
covenants, an injunction was granted not only against him but also 
against the company [ Gilford Motor Co. Ltd. v. Home, (1933) Ch. 935]. 
Referring to this case in Jones v. Lipman [(1962) 1 All E.R. 442], 
Kiissel, J. remarked: 

“The defendant company is the creature of the first defendant, a device and a 
sham, a mask which he holds before his face in an attempt to avoid recognition by 
the eye of equity The case cited illustrates that an equitable remedy is rightly to 
be granted directly against the creature in such circumstances.” 

and granted specific performance of a contract of sale of certain land 
both against the vendor and the company he had formed to which the 
land was transferred in breach of the contract to avoid a decree for 
specific performance. 

The doctrine of lifting the corporate veil applies as much in relation 
to companies as to individuals where they form other companies as their 
subsidiaries to act as their agent and such application may sometimes 
operate in favour of such companies depending upon the facts of the 
particular case. Thus, where a company acquired a partnership con¬ 
cern, and having registered it as a company, continued to carry on the 
business as a subsidiary company while holding all the shares except 

♦ i Ch y ere held ky its directors in trust for itself and being in 
effectual and constant control of the business through persons appointed 
oy it, and the company filed an action for compensation for removal 
ana disturbance caused to the subsidiary company as a result of com¬ 
pulsory acquisition of its business premises, it was held that the subsi- 

*? ctin f ’ not on its own h*half, hut on behalf of the company 
therefore, the company was entitled to maintain the action 

lcl —5 
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and recover compensation [Smith, Stone & Knight Ltd. v. Lord Mayor, 
etc. of Birmingham, (1939) 4 All E.R. 116]. 

The principle of agency as illustrated in the above case is usually 
applied in cases of evasion of statutory regulations and tax obligations 
by lifting the veil of incorporation from the face of a company and iden¬ 
tifying it as an agent or employee, or tool or simulacrum of another 
company which promoted it for the purpose of such evasion. The main 
question for determination in such cases is: ‘Who is really carrying 
on the business?’ and this would depend upon the answers to the follow¬ 
ing points as set out by Atkinson, J. in the above case: 

(1) Were the profits treated as the profits of the ‘parent’ company? 
(2) Were the persons conducting the business appointed by that com¬ 
pany? (3) Was that company the head and the brain of the trading 
venture? (4) Did that company govern the adventure, decide what to 
do and what capital to be embarked in it? (5) Did that company make 
profit by its skill and directions? and (6) Was that company in effectual 
and constant control? If the answers to these questions are in the 
affirmative, the principle of agency will apply and the principle of the 
subsidiary being an independent legal entity would be ignored. This 
may be illustrated by a reference to a few decided cases. 

The principle of agency was invoked in Re F.G. (Films) Ltd. 
[ (1953) 1 All E.R. 615] to prevent the use of corporate personality for 
the evasion of certain statutory regulations. The British company in 
that case was formed with £100 capital of which £90 was held bv the 
president of the American film company. That company had three 
directors—two British and one American—but no other staff and no 
place of business except the registered office. By arrangement with the 
two companies a film was then produced in India, nominally by the 
British company but with all the finance and other facilities provided by 
the American company. On a refusal by the Board of Trade to register 
it as a British film, it was held dismissing the appeal that the British 
company, in so far as it had acted at all, had done so merely as the 
nominee or agent of the American company which was the true maker 


of the film. 

Similarly, the principle was invoked to prevent the evasion of tax 
obligations in Firestone Tyre and Rubber Co. v. LAeu % elin [(19o7) 1 All 
E.R. 561] and it was held that the substance of the arrangement between 
the American company and its European distributors whereby they 
obtained supplies from the English manufacturers, its wholly owned 
subsidiary —was that the sales of its products by the English company 
were a means by which the American company carried on its European 
business and that, accordingly, the American company tradc-d in England 
through the agency of its subsidiary. Our Supreme Court while dealing 
with a tax matter in Income-tax Commissioner v. Sri Meenakshi Mills 
(A.I.R. 1967 S.C. 819) in this connection observed: 

“The income-tax authorities are entitled to pierce the veil of coiporate entity 
and to look at the reality of the transaction. It is true that from the juristic pent 
of view the company is a legal personality entirely distinct from its membere an 
the company is capable of enjoying rights and being subjected to duties ^hich 
are not the same as those enjoyed or borne by its members. But in except - 
cases the Court is entitled to lift the veil of corporate entity and to pay regard to 
the economic realities behind the legal fagade.” 

The doctrine of lifting the corporate veil does not, however, app.y 
in the case of statutory corporations and their members cannot claim 
any benefit which is not legally available to such corporations, in the 
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absence of any specific provision in the statute in that behalf. Thus, 
for Instance, the income of the Andhra Pradesh State Road Transport 
Corporation established under the Road Transport Corporation Ac , 
1950 cannot be claimed as the income of the State so as to be exempt 
from Union taxation merely on the basis of the corporations capital 
having been contributed by the State and its nominees, in the absence 
of any provision in the statute making the income of rorpOTation 
income of the State (A.P. State R.T. Corporation v. I.T. Officer, .964 
S.c. 1486). Gajendragadkar, C.J. observed in this case (at p. 14yd, 

para 21): 

“There is no provision in the Act which has attempted to lift the veil from 
the face of the Corporation and thereby enable the shareholders to claim that 
despite the form which the organisation has taken, it is the shareholders, who run 
the trade and who can claim die income coming from it as their own.’ 

Further, the corporate veil cannot be ‘pierced’ and reality under¬ 
neath examined in case of ‘Government companies’ so as to enable the 
employees of such companies to claim the status of Government em¬ 
ployees and avail of the benefit of Art. 311(2) of the Constitution. Judi¬ 
cial decisions in this behalf are cited and discussed in the sixteenth 
Lecture under the title ‘Government companies’. 

The corporate veil cannot also be lifted and the juristic personality 
of a company ignored where the company, not being a ‘citizen’ for the 
purpose of Article 19 of the Constitution, is incompetent to make an 
application under Art. 32 of the Constitution challenging the validity of 
an order under the Sales Tax Act of a State, and its shareholders can¬ 
not be permitted to contend that the application may be treated as made 
by them on the ground that, in substance, the company was nothing more 
than an association of shareholders thereof (Tata Engg. & Locomotive 
Co. Ltd. v. State of Bihar , A.I.R. 1965 S.C. 40). If the doctrine is 
applied in such a case and it is held that it is the shareholders who are 
really moving the Court under Article 32, it would really mean that 
what the company could not achieve directly could be achieved by it 
indirectly by relying upon the doctrine of lifting the corporate veil. 
After describing the five categories of cases in which, according to 
Palmer (21st Edn., pp. 133, 134), the doctrine of lifting the corporate 
veil has been applied by the Courts and referring to the seven such 
categories as summarised by Gower in his ‘Modern Company Law’ (3rd 
Edn. at p. 216) the Supreme Court in its judgment in the above case 
stated its own conclusion in the following words (per Gajendragadkar, 
C.J. at p. 47, para 27): 


“But it would not be possible to evolve a rational, consistent and inflexible 
principle which can be invoked in determining the question as to whether the veil 
of incorporation should be lifted or not. Broadly stated, where fraud is intended 
to be prevented, or trading with an enemy is sought to be defeated, the veil of a 
corporation is lifted by judicial decisions and the shareholders are held to be the 
persons who actually work for the corporation.” 

The doctrine of lifting the corporate veil has, however, been recog¬ 
nised and applied in cases falling under s. 45 of our Act corresponding 
i. 0 ij ^ English Act of 1948. By virtue of this section, the share¬ 

holder loses the privilege of limited liability if he continues to be a 
member of the company after a period of six months from the date its 
membership was reduced below the legal minimum, and becomes liable 
for the debts incurred by the company during the period it carries on 
business, to his knowledge, after those six months. • 
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Registration of unlimited company as limited 

By s. 32 of the Act, a company already registered as unlimited may 
register under the Aot as a limited company, and a company already re¬ 
gistered as a limited company may re-register under the Act. The regis¬ 
tration in such cases takes place in the same manner and will have effect 
as if it were the first registration of the company under the Act except 
that the Registrar may dispense with the delivery to him of copies of any 
documents copies whereof were delivered to him on the occasion of the 
original registration of the company. On registration thus effected, the 
Registrar should close the former registration of the company. 

The registration of an unlimited company as a limited company under 
these provisions, however, will not affect any debts, liabilities, obligations 
or contracts incurred or entered into, by, to, with or on behalf of the 
company before the registration and they may be enforced in the 
manner provided by Part IX of the Act in the case of a company regis¬ 
tered in pursuance of that part. 

Power to provide for reserve capital 

Section 98 of the Act gives power to unlimited companies having a 
share capital to provide for reserve share capital on registration as a 
limited company. In pursuance of this power, it can do either or both 
of the two following things by its resolution for registration as a limited 
company: 

(a) increase the nominal amount of its share capital by increasing 
the nominal amount of each of its shares, but subject to the condition 
that no part of the increase shall be called up except in the event of the 
company being wound up; 

(b) provide that specific part of its uncalled share caDital shall not 
be capable of being called up except in the event of the company being 
wound up. 

Certificate of incorporation: its effect 

Under s. 35 of the Act, the certificate of incorporation is conclusive 
evidence that all the requirements of the Act in regard to the formation 
and registration of the company have been complied with and that the 
association is a company authorised to be registered and duly registered 
under the Act. The reason of this provision is that it would be disastr¬ 
ous if, years after, it was possible to rake up the circumstances connected 
with the formation of the company to show that it was not properly con¬ 
stituted. Accordingly, although the memorandum be found to be mate¬ 
rially altered after signature and before registration [Peel’s case, (1867) 
L.R. 2 Ch. App. 674], or is signed by only one person for all the seven 
subscribers, or the signatories be all infants [Moosa v. Ebrahim, 40 Cal. 1 
(P.C.) ], the certificate would be nonetheless conclusive, and no Court has 
any power to annul the incorporation. There would not be any differ¬ 
ence in the position even if the objects of the company are all found to 
be illegal [Bowynan v. Secular Society Ltd, (1917) A.C. 406]. As stated 
by Hatherley, L.C. in Princess of Reuss v. Bos [ (1871) L.R. 5 H.L. 176 at 
p. 193]: 

’“If (tlie company) is created, there is no power given in this Act of Parliament 
r.or in any other Act of Parliament that I am aware of, by which, through any 
result of a formal application like an application for scire facias to repeal a charter, 
the company can be got rid of, unless by winding up.” 
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It has been, however, observed by Lord Parker in Bowman s case 
that if all the objects of the company are illegal, they would not be ren¬ 
dered legal by the certificate but it would be open to the Court to slay 
its hands until an opportunity had been given to the Crown whom the 
statute does not bind, for taking appropriate steps for the cancellation of 
the certificate of incorporation^ and the Attorney-General on benaii of 
the Crown can institute proceedings by way of certiorari for the purpose. 
The remedy by way of a writ of scire facias is wholly misconceived 
[T. V. Krishna v. Andra Prahha ( Private) Ltd., A.I.R. I960 A.P. 123]. 

Since the incorporation of a company is not invalidated because of 
its illegal objects, if any money is due to such company, it is entitled to 
claim it from the debtor and the latter will not be heard to discuss the 
probable uses to which the company would put the money so claimed. It 
can, however, in no event seek the assistance of the Court in carrying 
cut any such objects ( Bowman's case, supra). 

The certificate is also conclusive evidence of the date on which the 
company became a corporation. Thus, where documents were delivered 
to the Registrar for registration on 6th January and the certificate was 
issued two days later but dated 6th January, the House of Lords held 
that the certificate was conclusive evidence of all that it contained and, 
therefore, the company was a body corporate from the commencement 
of 6th January ‘capable forthwith of exercising all the functions of an 
incorporated company’ and that the allotment of shares made on that 
day before the issue of the certificate was valid [ Jubilee Cotton Mills, 
Ltd. v. Lewis, (1924) A.C. 958]. 

Commencement of business 

A private company on incorporation is entitled to commence busi¬ 
ness and exercise its borrowing powers, notwithstanding that the mini¬ 
mum subscription is not subscribed and the directors have not paid their 
proper proportion on their shares [s. 149(7)]. 

But other companies under the Act having a share capital cannot do 
so. They must comply with the conditions set out in s. 149 of the Act. 
Under this section, a company which has issued a prospectus inviting the 
public to subscribe for its shares cannot commence business or exercise 
its borrowing powers unless: 

(a) the minimum number of shares which have to be paid for in cash 
has been subscribed and allotted; 

(b) every director has paid, in respect of shares for which he is 
bound to pay, an amount equal to what is payable on shares 
offered to the public on application and allotment; 

(c) no money is, or may become, liable to be repaid to applicants 
for any shares or debentures offered for public subscription by 
reason of any failure to apply for, or to obtain, permission for 
the shares or debentures to be dealt in on any recognized stock 
exchange; and 

(d) a statutory declaration by the secretary or one of the directors 
that the aforesaid requirements have been complied with is filed 
with the Registrar. 

If a company does not issue a prospectus inviting the public to sub¬ 
scribe for its shares, it must, in order to commence business, file with the 
Registrar a statement in lieu of prospectus, and a declaration by one of 
the directors or the secretary that every director of the company has paid 
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on the shares taken or contracted to be taken by him an amount equal 
to what is payable on application and allotment. 

After these ceremonies have been gone through, the Registrar grants 
a certificate whereby the company becomes entitled to commence busi¬ 
ness. Such certificate shall be conclusive evidence that the company is 
so entitled. If default is made in the observance of these formalities 
and the company commences business or exercises its borrowing powers 
every person who is responsible for the default shall, without prejudice 
to any other liability, be liable to a fine not exceeding five hundred 
rupees for every day during which the default continues. 

Effect of contracts made before issue of certificate 

During the period between the issue of a certificate of incorporation 
and the grant of a certificate as aforesaid, however, a company can make 
contracts in regard to its intended business, but they are regarded as only 
provisional and do not bind the company until it becomes entitled to 
commence business [s. 149(4)]. Accordingly, if the company never be¬ 
comes entitled to commence business, such contracts will never become 
binding on the company and become void for all purposes. The words 
‘Any contract made by a company’ as used in the sub-section are wide 
enough to cover all kinds of contracts including the contract of the signa¬ 
tories to the memorandum to take shares specified against their names 
[Re “Otto” Electrical Manufacturing Co. Ltd. (1906) 2 Ch. 390] and 
preliminary contracts which have been newly entered into by the com¬ 
pany after incorporation [Clinton's Claim, (1906) 2 Ch. 515]. 

Restriction on commencement of new business 

Based on the recommendations of the Bose Commission as endorsed 
by the Daphtary-Sastry Committee, the Amendment Act, 1965, has intro¬ 
duced one more restriction on every public company having a share capi¬ 
tal, irrespective of whether or not it has issued a prospectus inviting the 
public to subscribe for its shares, in the matter of commencement of its 
business. Sub-sec. (2A) which has been added to s. 149 by that Act 
prohibits such company from commencing any business unless it has by 
a special resolution approved of the commencement of such business and 
a duly verified declaration by one o£ its directors or its secretary, in the 
prescribed form, that such resolution has been passed or, as the case may 
be, sub-sec. (2B) (infra) has been complied with, has been filed with 
the Registrar. For the purposes of this prohibition, the sub-section makes 
a distinction between a company existing immediately before the com¬ 
mencement of the Amendment Act, 1965, and a company formed after 
such commencement. In the case of the former, the special resolution is 
needed for commencing a new business, in relation to any of the objects 
mentioned in its memorandum, which is not germane to the business it is 
carrying on at the commencement of the Amendment Act, whereas in 
the latter case it is necessary to start a business in relation to any object 
other than its main objects as stated in its memorandum of association. 
Any contravention of this provision renders every person responsible 
therefor liable to be punished, without prejudice to any other liability, 
with fine extending to Rs. 500 for every day during which the contraven¬ 
tion continues. 

In a case, however, where no such resolution is passed, but the 
votes cast, whether on a show of hands or on a poll, in favour of the 
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proposal to commence any business contained in the resolution moved 
propo^cu t - exceed those against it, sub-sec. (2B), also a aa 

S bv the ^nento“nt“ ct 1965, provides that the Central Govern- 

d tJil onan application by the Board of directors, allow the com- 
SL to commence such business as if the proposal had been passed 
bya special resolution of the company in general meeting. 
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PROSPECTUS 

Prospectus — Contents of a prospectus — Forms of application 
for shares or debentures — Applicability of s. 56 — Statements 
by experts — Prospectus by implication — Liability for contra¬ 
vention of s. 56 — Saving of liability for misstatements in pro¬ 
spectus — Registration and issue of prospectus— Restriction 

on company inviting deposits —Penalty for fraudulently in¬ 
ducing persons to invest money — Civil liabilities arising from 
untrue statements in prospectus — Company’s liabilities to 
shareholders — Directors’ liabilities to shareholders—Criminal 
liability for untrue statements in prospectus — Statement in 
lieu of prospectus — Alteration of prospectus or statement in 

lieu of prospectus. 


Prospectus 

The issue of a prospectus has been regarded as perhaps the most 
practical and important matter connected with the formation of a gom- 
pany because it is the means by which the necessary capital to work the 
company is acquired. It is defined in s. 2 (36) of the Act as any docu¬ 
ment described or issued as a prospectus and includes any notice, cir¬ 
cular, advertisement or other document inviting offers from the public 
for the subscription or purchase of any shares in or debentures of a 
company. The important words are ‘offering to the public* or ‘inviting 
offers from the public’, and it has been held that an offer by a pro¬ 
moter to a few of his friends, relatives or customers is not an offer 
to the public [Shenoell v. Combined Incandescent Mantles Syndicate, 
(1907) W.N. 110]. But a distribution of 3,000 copies of a prospectus 
among the members of certain gas companies has been held to be an 
offer to the public [Re South of England Natural Gas, etc . Co., (1911) 

1 Ch. 573]. 

Section 67 of the present Act, however, reproducing, s. 55 of the 
English Act of 1948 lays down a rule of construction of the expressions 
‘offering to the public’ and ‘invitation to the public’. It says that any 
reference in the Act or in the articles of a company to offering to the 
public, or invitation to the public to subscribe for shares or debentures 
shall be construed as including a reference to offering them, or invita¬ 
tion to subscribe for them, to any section of the public, whether select¬ 
ed as members or debenture-holders of the company concerned or as 
clients of the person issuing the prospectus or in any other manner 
unless the offer or invitation can properly be regarded as not being 
calculated to result in the shares or debentures becoming available to 
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persons other than those receiving the offer or invitation or otherwise 

r ff er e o n r g invita" ,C C ° nCem ° f ^ maldng and recei ™g *h. 

A circular by a company offering to acquire all the shares of all 
classes in the issued capital of another company in exchange for similar 
shares in such company is not 'a prospectus within the meaning of the 
term in s. 2(36) of the Act, because, firstly, it does not invite sub¬ 
scription for shares since subscription means taking shares for cash, and 
secondly, the offer cannot be said to have been to the public. To deter¬ 
mine whether an offer is made to the public, the test is not who receives 
the offer but who can accept the offer put forward. If the offer can 
be accepted only by the members to whom it is made, the case falls 
under s. 67 (3) of the Act and is not one made to the public [Govern¬ 
ment Stock etc. Co. Ltd. v. Christopher , (1956) 1 All E.R. 490] It 
may be noted here that the view expressed in this case that ‘subscrip¬ 
tion must be for cash is no longer tenable since the Privy Council 
has ruled in Akerhielm v. De Mare [(1959) A.C. 789] that it may be 
for a valuable consideration, i.e. a consideration which is money’s worth. 


Contents of a prospectus 

Now, s. 56 of the Act says that every prospectus shall state the 
matters specified in Part I of Schedule II and set out the reports speci¬ 
fied in Part II of that Schedule, and that the said Parts I and II shall 
have effect subject to the provisions contained in Part III of that 
Schedule. This Schedule with all the three Parts has been reproduced 
along with the Act at the end of these Lectures. 

It will appear from the large number of matters specified in Part I 
of that Schedule and required by the section to be stated in a pros¬ 
pectus that the task of framing a prospectus is one of considerable 
complexity and labour. Nevertheless those who undertake the respon¬ 
sibility of issuing it must accomplish that task with great care and all 
possible regard to truth and accuracy in the statements they make 
therein since it is a document which is intended to give those to whom 
it is addressed a full, accurate and fair picture of the position and pros¬ 
pects of the company so as to enable them to decide whether or not 
to subscribe for the shares or debentures offered by it for subscription. 
Any neglect of these precautions in the matter may give the allottee, 
as will be seen later, a right to rescind the contract as against the 
company and a right to sue for damages or compensation under the 
Act or general law, those who have issued the prospectus or are other¬ 
wise responsible for its issue. 

Again, the requirements of the section are so imperative in charac¬ 
ter that even a condition requiring or binding any applicant for shares 
or debentures to waive compliance with any of those requirements or 
purporting to affect him with notice of any contract, document or 
matter not specifically referred to in the prospectus will be of no avail 
as a- defence to any action by the applicant for rescission, compensation 
or damages as aforsesaid, for such condition is expressly declared to be 
void by sub-sec. (2) of the section itself. 

Before we proceed to consider the other provisions of the Act in 
relation to a prospectus, it is necessary to make a special reference to 
one of the matters specified in Part I of the Second Schedule. A pros- 
pectus must inter alia state “the minimum subscription” on which the 
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directors can proceed to allot shares under s. 69 of the Act, that is, the 
minimum amount which, in the opinion of the directors or of the signa¬ 
tories of the memorandum, must be raised by the issue of shares otter¬ 
ed to the public for subscription in order to provide the sums or, it any 
Dart thereof is to be defrayed in any other manner, the balance of the 
sums, required to be provided in respect of each of the following heads 
and distinguishing the amount required under each head: (i) the pur¬ 
chase price of any property which is to be defrayed, in whole or in 
part, out of the proceeds of the issue; (ii) any preliminary expenses 
payable by the company, and any commission so payable to any person 
in consideration of his agreeing to subscribe, or of his procuring or 
agreeing to procure subscription, for any shares in the company; (iii) 
the repayment of any moneys borrowed by the company in respect of 
any of the foregoing matters; (iv) working capital; and (v) any other 
expenditure stating the nature and purpose thereof, and the estimated 
amount in each case. The minimum amount which is required to be 
specified in the prospectus, therefore, is the amount which, in the opinion 
of the’ directors, is required to provide for the matters mentioned in the 
five foregoing clauses and which is required to be raised exclusively 
by the issue of shares offered to the public for subscription, and it is 
this minimum amount which is referred to in the Act as ‘the minimum 


subscription’ as stated in sub-sec. (2) of s. 69. 

In fixing such minimum amount, the directors must exercise their 
discretion in a fair and judicious manner. Any unreasonable or serious 
error in quantification of such amount would constitute a material mis¬ 
statement in the prospectus and might lead to civil and criminal conse¬ 


quences. 

The prospectus is next required to set out the reports specified in 
Part II of the Second Schedule. One of these reports has to be by the 
auditors of the company in accordance with the requirements of sub¬ 
clauses (1) and (2) of clause 24 of the Second Schedule with respect to 
the profits and losses and assets and liabilities of the company and the 
rates of dividends, if any, paid by the company in respect of each class 
of shares in the company during each of the five years immediately 
preceding the issue of the prospectus. Where the company has a subsi¬ 
diary, the report is required to deal with the profits and losses and 
assets and liabilities of the subsidiary in the manner laid down in sub¬ 
clause (3) of that clause. The other report to be set out in the prospectus 
has to be made by the accountants (to be named in the prospectus) 
depending upon whether the proceeds of the issue of the shares or 
debentures or any part thereof are, or is, to be applied, directly or 
indirectly, (i) in the purchase of (a) any business, or (b) an interest in 
any business which would entitle the company to an interest exceeding 
fifty per cent ‘as respects either the capital or profits and losses or both’ 
thereof, or (ii) in the acquisition of such number of shares in any other 
body corporate which would result in the latter becoming a subsidiary 
of the company. In the first of these cases, the report must be in confor- 
niity with the requirements of clause 25 and, in the second, with those 
of clause 26 of the Second Schedule. 

Part III inter alia requires that all necessary adjustments as regards 
figures of any profits or losses or assets and liabilities must be made in 
any report made under Part II or they must be indicated by appending 
a note thereto, and that a report by an accountant must be made by an 
accountant who is qualified for appointment as an auditor under the Act. 
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It also clarifies that, for the purposes of the reports under Part II, refer¬ 
ences to five financial years may be substituted by references to such 
lesser number of years as the case may require and in respect of which 
accounts of the company or business ‘have only been made up’. 

Forms of application for shares or debentures 

Further, sub-sec. (3) of s. 56 prohibits any person from issuing any 
form of application for the shares in or debentures of a company unless 
it is accompanied by a prospectus which complies with all the require¬ 
ments of s. 56. This prohibition does not apply where the form is issued 
as a bona fide invitation to a person to enter into an underwriting agree¬ 
ment or in relation to shares or debentures not offered to the public. It 
has been, however, held in a Bombay case that the provision of s. 96(2) 
of the Act of 1913 [corresponding to s. 56(3) of the present Act except 
that the words ‘It shall not be lawful to issue’ under the Act of 1913 have 
been replaced by the words ‘No one shall issue’ under the present Act] 
has no bearing on the contractual relationship between an intending 
shareholder and the company (Dhansukhlal v. The Jupiter Airways Ltd., 
54 Bom. L.R. 777). The company, in this case, issued forms of applica¬ 
tion for shares even before filing any prospectus with the Registrar. 
The applicants for shares forwarded to the company the application 
moneys with their applications. The company in due course made the 
allotment of its shares to the applicants. On the question being raised 
whether the contract in respect of the shares was void as having been 
made in contravention of s. 96(2) of the Act (of 1913), it was held that 
the contract entered into through the offer made on application forms 
issued before the fifing of the prospectus and acceptance of the offer on 
the allotment of the shares was not invalid. Although this decision is 
not a direct authority on the question whether such contract is or is not 
invalid where it is entered into by acceptance of an offer made through 
an application form issued after the publication of the prospectus but 
without being accompanied by a copy thereof, it is thought, having regard 
to the absence of any provision in the sub-section or elsewhere in the 
present Act affecting the validity of such contract, it is not invalid. The 
sub-section only prescribes a penalty for contravention of its provisions 
which is Rs. 5,000 instead of Rs. 500 under the Act of 1913, and says 
nothing about the validity or otherwise of an allotment made in pur¬ 
suance of an offer made through an application form issued in contraven¬ 
tion of its provisions. 

Applicability of s. 56 

From the provisions described above, it should not be presumed that 
they apply to all prospectuses without any qualification whatever. A 
prospectus may be issued offering shares for subscription to the public 
not only at the time of the formation of the company but also at any 
subsequent time whenever the company feels the need of raising further 
capital or borrowing more moneys for the better achievement of its 
objects. In the latter case, the company may restrict the offer of shares 
or debentures as and by way of a ‘right issue’ only to the existing 
members or debenture-holders, as the case may be. If the company 
chooses this course, sub-sec. (5) of s. 56 says that the provisions of that 
section will not apply to any prospectus or form of application that the 
company may issue, irrespective of whether the applicant for shares o 
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There are also two cases of partial exemption: (1) where a 
nrospecTus £ issued more than two years after the date on which he 
romnanv became entitled to commence business, particulars of 
signatories to the memorandum, the shares ^bscriW for by ^hemand 
the details of preliminary expenses (vide cl 27 of Part 1 ot bcneam 
II) need not be set out therein, and (2) where it is issued as a newspaper 
advertisement, the contents of the memorandum, the signatories thereto 
and the number of shares subscribed for by them need not be specif! d 

in such advertisement (s. 66). , 

Subject to these exceptions the section applies to all prospectuses 

and forms of application, whether issued on or with reference to the 
promotion of a company or subsequently. 


Statements by experts 

Section 58 of the Act provides that where a prospectus includes a 

statement by an expert who must be a person unconnected \vith e 

formation or management of the company (s. 57), it shall not be issued 
unless the expert has given his consent to the issue of the prospectus 
•with the statement included in the form and context in which i is 
included, and a statement that he has given and not withdrawn his con¬ 
sent appears in the prospectus. The expression expert here includes 
an engineer, a valuer, an accountant and any other person whose protes- 
sion gives authority to a statement made by him [s. 59(2) J. Sub-sec. (1) 
of s. 59 provides a penalty of fine extending to Rs. 5,000 for the company, 
and any other person who is knowingly a party to the issue of a pros¬ 
pectus in contravention of these provisions. 


Prospectus by implication 

By s. 64 of the Act, the application of the provisions of s 56 are 
extended to a document which is not really a prospectus but is deemed 
to be a prospectus under the circumstances set out in the section. Where 
a company allots or agrees to allot any of its shares or debentures with a 
view to all or any of those shares or debentures being offered for sale to 
the public, any document by which the offer for sale to the public is 
made shall, for all purposes, be deemed to be a prospectus issued by the 
company and all provisions of the Act in regard to a prospectus shall he 
applicable thereto as if such document was a prospectus within the 
meaning of the Act. Such a document must state, in addition to the 
particulars required by s. 56, (a) the net amount of the consideration 
received or to be received by the company in respect of the shares or 
debentures to which the offer relates, and (b) the place and time at 
which the contract under which the said shares or debentures have been 
or are to be allotted may be inspected. Where the person making an 
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offer is a company or firm, it shall be sufficient if the document is signed 
on behalf of the company or firm by two directors of the company or 
not less than one-half of the partners, as the case may be, and any 
director or partner may sign by his agent authorised in writing. 

The question whether an allotment of, or an agreement to allot,, 
shares or debentures was made with a view to the same being offered 
for sale to the public would be decided in the affirmative, if, unless the 
contrary is proved, it is shown that (i) an offer for sale to the public 
was made within six months after the allotment or agreement to allot, or 
(ii) at the date of such offer, the whole of the consideration to’be 
received by the company in respect of the shares or debentures had not 
been received by it. 

The section substitutes s. 98A of the Act of 1913 and corresponds to 
s. 45 of the English Companies Act, 1948, replacing s. 38 of the Act of 
1929 which was enacted in order to prevent the evasion of ss. 80 and 81 
of the English Act of 1908 (ss. 92 and 93 of the Indian Companies Act, 
1913) by allotting the whole of a proposed issue of shares or debentures 
to some other company or group of persons who would thereupon issue 
the same to the public. The prospectus in that event would not be issued 
by or on behalf of the company, and persons issuing such shares or 
debentures did not incur the responsibilities under those sections. 

Liability for contravention of s. 56 

Sub-sec. (4) of s. 56 provides (1) that a director or any other person 
responsible for the prospectus shall not incur any liability by reason of 
any non-compliance with or contravention of any of the requirements 
of this section (s. 56) if he proves that (i) as regards matters not 
disclosed in the prospectus, he had no knowledge thereof, or (ii) the 
non-compliance or contravention (a) arose from an honest mistake of 
fact on his part, or (b) was in respect of matters which, in the opinion 
of the Court, were immaterial or was otherwise such as ought, in the 
circumstances of the case, reasonably to be excused, and (2) that, where 
the liability is alleged to arise in respect of the failure to include in the 
prospectus a statement with respect to the matters specified in clause 18 
of Schedule II, he shall not incur any liability unless it is proved that he 
had knowledge of the matters not disclosed. In the first case, the burden 
of proof is on the person alleged to be liable whereas, in the second, it is 
on the person alleging the liability. 

It may appear rather strange that sub-sec. (4) of s. 56 should set 
out all possible defences when no other part of the section specifies any 
kind of liability in favour of persons subscribing for shares on the faith 
of a prospectus which does not comply with the requirements of that 
section in the sense that it omits to state some fact which ought under 
the section to be stated, and the omission to state that fact does not 
falsify that which is stated. It has, however, been held that, by implica¬ 
tion, a shareholder who has taken shares on the faith of such prospectus 
and has been aggrieved by the neglect of the statutory duty on the part 
of the persons responsible for it is entitled to sue them in damages though 
he cannot sue for rescission of his contract or to apply to have his name 
removed from the register [ Municipality of Pictou v. Gelaert, (1893) 
A.C. 524; Re Wimbledon Olympia Ltd., (1910) 1 Ch. 630; Re South of 
England Natural Gas etc. Co., (1911) 1 Ch. 573]. The House of Lords 
hov/ever, left this question open in Nash v. Lynde [ (1929) A.C. 15oJ 
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• rp ^ the circumstances of the case they had held that there was no 
t? 11 > of Drospectus to the respondent. It must be noted that liabili y 

^der a pros^tus can arise only if the prospectus has been issued and 
in favour of persons who subscribe for shares m response to it. 

Saving of liability for misstatements in prospectus 

Sub-sec. (6) of s. 56 provides that any liability which any person 
may incur in respect of statements made in a prospectus under the 
general law or the Act itself, apart from that section (56), shall not be 
imited or diminished by the provisions of that section. In other woids, 
it preserves the liability of directors and other persons responsible for 
the issue of a prospectus containing untrue statements to be sued tor 
damages under s. 62 of the Act and under the general law in an adtion 
of deceit as also their criminal liability under s. 63 of the Act. 


Registration and issue of prospectus 

Where a prospectus is prepared in accordance with the foregoing 
provisions of s. 56, 57 and 58, it must be dated, and that date will, unless 
the contrary is proved, be taken as the date of publication of the pros¬ 
pectus (s. 55). A copy of such prospectus must then be signed by every 
person named therein as a director or a proposed director or by his 
agent authorized in writing in that behalf. The copy must further have 
-endorsed thereon or attached thereto consent of the expert, if any, as 
required by s. 58 of the Act. Besides, in the case of a prospectus issued 
generally, a copy of every contract required to be specified in the 
prospectus under cl. 16 of the Second Schedule, or, in the case of a 
contract not reduced to writing, a memorandum containing full parti¬ 
culars thereof and a written statement setting out the adjustments as 
mentioned in cl. 32 of that Schedule together with their reasons and 
signed by persons making the report containing or indicating such adjust¬ 
ments, must also be attached to the copy of the prospectus. The copy 
must then be delivered to the Registrar for registration on or before the 
date of publication of the prospectus and of its being actually issued to 
the public. The Registrar in his turn will register the prospectus only if 
it is dated and the requirements of ss. 56, 57 and 58 and those herein¬ 
above mentioned have been complied with. Where the prospectus names 
any person as the auditor, legal adviser, attorney, solicitor, banker or 
broker of the company, the copy delivered to the Registrar must also 
be accompanied by the consent in writing of the person so named to act 
in the capacity stated, before the Registrar can be called upon to register 
the prospectus. The prospectus may then be published and issued to the ' 
public and it must state on the face of it that a copy thereof has been 
delivered to the Registrar and also specify the documents endorsed on, 
or attached to, such copy or refer to statements in the prospectus which 
specify such documents. 

Section 60 of the Act which makes these provisions further provides 
that no prospectus shall be issued more than 90 days after the date on 
which a copy thereof is delivered to the Registrar, but if it is so issued, 
it shall be deemed to be a prospectus copy whereof has not been delivered 
to the Registrar, in which case those responsible for the issue of the 
prospectus will be liable to the same penalty as the one to which persons 
issuing a prospectus without delivering a copy thereof to the Registrar 
are liable. Sub-sec. (5) of the section prescribes a penalty of fine extend- 
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ing to Rs. 5,000 not only for issuing a prospectus without delivering a 
copy thereof to the Registrar but also for delivering a copy without 
having endorsed thereon or attached thereto the expert’s consent or 
documents required by the section. 

The object of this section is, firstly, to keep an authenticated record 
of the terms and conditions upon which public is invited to buy shares 
in or debentures of the company, and secondly, to secure that the 
directors of the company accept responsibility for statements made by 
them in the prospectus. 


Restrictions on company inviting deposits 

To meet the most disturbing situation created by some companies 
failing to return the deposits of money made with them by the public 
in their natural desire to earn interest at rates higher than those offered 
by banks, Post office saving schemes or Government securities, the 
Amendment Act, 1974, has introduced ss. 58A and 58B in the Act so 
as to regulate and control the invitation for, and acceptance of, deposits 
by companies from their members and the public at large. 

The first of these sections, first, by sub-sec. (1), empowers the 
Central Government to prescribe, in consultation with the Reserve Bank 
of India, the limits up to which, the manner in which and the conditions 
subject to which deposits may be invited or accepted by a company 
either from the public or from its members. 

The next sub-section which restricts its application only to companies 
inviting deposits from the public enjoins upon them not to invite, or 
allow any other person to invite or cause to be invited on its behalf, 
any deposit (a) except in accordance with the rules made under sub¬ 
sec. (1), and (b) unless an advertisement, including therein a statement 
showing its financial position, has been issued by it in such form and 
in such manner as may be prescribed. This sub-section in the original 
Bill of 1972 was sought to be applied to acceptance of deposit as well. 
The Joint Committee of Parliament which considered that Bill, however, 
felt that ‘such advertisement should not be necessary for the acceptance 
of deposit from the directors or shareholders of the company’ and that 
‘it would be enough if the acceptance by a company of deposits is made 
in accordance with the rules made by the Central Government after 
consultation with the Reserve Bank of India’. The sub-section was 
accordingly amended merely by dropping the words ‘or accept’ and ‘or 
acceDted’ wherever they occurred therein and altering cl. (b) from the 

active voice to the passive voice. - 

The omission of the said words from that sub-section should lead 
to a separate provision giving specific effect to the ‘feeling of the Joint 
Committee as aforesaid, and the best course for doing.it was to retain 
the sub-section in the original Bill with the addition of some such 
words as ‘except where the company invites or accepts deposits from 
its members’ at the commencement of cl. (b) of that sub-section. Instead 
of adopting such a straightforward and easy course or making some 
other distinct provision in that behalf, the draftsman of the revised Bill 
has gone about in a clumsy way by making it a part of the penal provi¬ 
sions contained in sub-sec. (6) of the section. That sub-section says 
where a company ‘accepts or invites, or allows or causes any other 
person to accept or invite on its behalf any deposit in excess of the limits 
prescribed under sub-section (1) or in contravention of the manner or 
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conditions prescribed under that sub-section, or in contravention of the 
provisions of sub-section (2), as the case may be,’ the company shall be 
punishable, in case of contravention in relation to the acceptance of any 
deposit, with fine not less than the amount of the deposit so accepted, 
and in case of contravention in relation to the invitation of any deposit, 
with fine to the extent of one lakh rupees but not less than five thousand 
rupees, and as regards officers of the company, every one of them who 
is in default shall be punishable with imprisonment for a term extending 
to 5 years and shall also be liable to fine. It will be seen on a scrutiny 
of this sub-section that the first part thereof ending with the words 
‘prescribed under that sub-section’ refers to the substantive provision 
upto cl. (a) of sub-sec. (2) of the original Bill which is as follows: 

“(2) No company shall invite or accept or allow any other person 
to invite or accept, or cause to be invited or accepted, on its behalf, 
unless—(a) such deposit is invited or accepted or is caused to be invited 
or accepted in accordance with the rules made under sub-section (1) 
Since, however, reference to acceptance of deposit has been omitted in 
the revised sub-section as already stated, the injunction against a company 
accepting deposits from its members except in accordance with the 
rules made under sub-sec. (1) remains to be spelt out, if at all, from 
the penal provisions contained in sub-sec. (6) detailed above. If the 
rules regarding construction of statutes do not permit such interpreta¬ 
tion of sub-sec. (6), a company would be within its rights to ‘accept* 
deposits not only from its members but also from the public even if 
such acceptance is not in accordance with the rules made under sub-sec. 
(1) so long as it does not ‘invite or allow any other person to invite 
or cause to be invited on its behalf, any deposit’ either from its members 
or the public, and the penalties prescribed for such acceptance by sub¬ 
sec. (6) would merely be an exercise in futility. 

Reverting to the publication of advertisement for the purpose of 
inviting deposits referred to in cl. (b) of sub-sec. (2) as aforesaid, it 
may be noted that, s. 58B mentioned earlier, applies to such advertise¬ 
ment provisions of the Act relating to a prospectus, ‘so far as may be’. 

Sub-sec. (3) prescribes the manner of dealing with deposits accepted 
by a company before the commencement of the Amendment Act, 1974. 
It says that where any such deposit was accepted in accordance with 
the directions of the Reserve Bank of India made under Chapter IIIB 
of the Reserve Bank of India Act, 1934, it may be renewed after the 
expiry of its term only if it is such that it could have been accepted by 
F company if the rules made under sub-sec. (1) were in force at the 
time it was initially accepted; if not, the deposit should be returned in 
accordance with the terms thereof. Where, however, any deposit was 
received by a company in contravention of any such direction of the 
it^erve Bank, repayment of such deposit must be made before 1st April, 

Prejudice to any action that may be taken under the 
dl^ction BaR k of India Act 111 respect of the contravention of such 

a sub-section requires repayment of a deposit accented by 

30 ?^ ^ contravention of the rules made under sub-sec. (1) within 
fmrin f* 0 ™ of its acceptance, or such further time not exceed- 

/own £ y ^/mp^y^° Vernment may ’ ° n SUffici6nt CaUSe 
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or (4) as the case may be, shall be punishable with such fine as not 
to be less than twice the amount of the deposit, and out of the fine if 
realised an amount equal to the amount of the deposit shall be pkid 
by the Court trying the offence to the person concerned, and the liability 
of the company to make repayment of the deposit shall thereupon stand 
discharged. Besides the company, however, every one of its officers who 
is in default shall be punishable with imprisonment for a term extending 
to 5 years and shall also be liable to fine. 

Then follow the names of companies to which the foregoing provi¬ 
sions of the section do not apply. Sub-sec. (7) says that nothing con¬ 
tained in this section shall apply to (i) a banking company, or (ii) such 
other company as the Central Government may, after consultation with 
the Reserve Bank of India, specify in that behalf, and (iii) except the 
provisions relating to advertisement in cl. (b) of sub-sec. (2), such 
classes of financial institutions as the Central Government may in the 
like manner specify in that behalf. 

Lastly, the term ‘deposit’ for the purposes of the section has been 
stated in the Explanation to sub-sec. (7) as aforesaid, to mean ‘any 
deposit of money with, and includes any amount borrowed by, a company 
but shall not include such categories of amount as may be prescribed 
in consultation with the Reserve Bank of India’. 

Penalty for fraudulently inducing persons to invest money 

Section 68 of the Act, which is based upon s. 13(1) of Prevention of 
Fraud (Investments) Act, 1958, (6 & 7 Eliz. 2, C. 45), prescribes a 
penalty for fraudulently inducing persons to invest money in shares or 
debentures of a body corporate extending to a term of imprisonment 
for five years and a fine of Rs. 10,000. It says that any person who, by 
knowingly or recklessly making any statement, promise or forecast which 
is false, deceptive or misleading, or by any dishonest concealment of 
material facts, induces or attempts to induce another person to enter 
into, or to offer to enter into (a) an agreement for or with a view to 
acquiring, disposing of, subscribing for, or underwriting shares or deben¬ 
tures, or (b) any agreement the purpose whereof is to secure a profit 
to any of the parties from the yield of shares or debentures or by refer¬ 
ence to fluctuations in the value thereof shall be punishable with the 
penalty stated above. 

The question as to what statement or promise can be said to have 
been made ‘recklessly’ was answered by Pauli, J. in R. v. Grunwald 

[(1961) 2 W.L.R. 606, at p. 609] as follows: 

“The statement or promise must be a rash statement or promise and must be 
made heedless of whether the person making it has any real facts on which to 
base the statement or promise.” 

In this case, a banker who had made a false statement was held not 
to have acted recklessly since he had made it qn the assurance of a 
responsible solicitor who knew all the circumstances that it was a proper 
statement to make. 

Civil liabilities arising from untrue statements in prospectus 

We will now consider the question of liabilities of directors and 
persons responsible for the issue of a prospectus in respect of misstate¬ 
ments contained in the prospectus. Those who issue a prospectus holding 
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out to the public great advantages which will accrue to persons who 
take up shares on the representations therein contained are bound to 
state everything with scrupulous accuracy and-not only to abstain from 
stating as fact that which is not so, but to omit no fact within their 
knowledge, the existence of which might in any degree affect the nature 
or extent or quality of the privileges and advantages which the pros¬ 
pectus holds out as inducements to take shares [per Kindersley, V. C. 
in New Brunswick etc. Land Co. v. Muggeridge, (1860) 1 Dr. and Sm. 
363, at p. 383]. If, in breach of their obligation, an untrue statement is 
made in the prospectus, rights may accrue to the shareholders (i) as 
against the company and (ii) as against the directors and others. 


Company’s liabilities to shareholders 

Truly speaking, a company as such is not responsible for the state¬ 
ments in a prospectus unless it is shown that the prospectus was issued 
by the company or by someone authorised by the company in that behalf. 

If it is so shown, the company is responsible if the statements contained 
in the prospectus are false or misleading [ Houldsworth v. City of Glas¬ 
gow Bank, (1880) 5 A.C. 317]. The company is likewise responsible if the 
prospectus is issued by the promoters and the Board of directors ratify 
and adopt the issue, the reason being that the prospectus is really the 
basis for the contract for shares [J enning v. Broughton, (1854) 17 Beav. 
234]. Accordingly, if a company acting through its Board of directors 
allots shares knowing that they have been subscribed on a particular 
prospectus, it is responsible for the untrue statements contained in such 
prospectus [ Henderson v. Lacon, (1867) L.R. 5 Eq. 249; Ross v. Estates 
Investment Co., (1868) L.R. 3 Ch. App. 682; Lynde v. Anglo-Italian 
Hemp Co., (1896) 1 Ch. 178; Karberg’s case, (1892) 3 Ch. 1]. 

The general principle of law is that a contract to take shares is 
voidable if it was induced by misrepresentation, whether fraudulent or 
innocent. Therefore, if there is a material misstatement in a prospectus 
.which induced the shareholder to take shares, he can, if he applies within 
a reasonable time and before the company goes into liquidation, get 
his contract rescinded [Smith’s case, (1867) L.R. 2 Ch. App. 604, 615; 
Reese River, etc , Co. v. Smith (1868) L.R. 4 H.L. 64, 80; Shiromani Sugar 
Mills Ltd. v. Debi Prasad, A.I.R. 1950 All 508]. The result of such a 
rescission would be that that person would have to give up the shares 
allotted to him, his name would be removed from the register of the 
shareholders kept by the company and he would get his money back 
with interest. In no event can he retain the shares and claim damages 
from the company on the ground that the shares are not worth what they 
were represented to be. A contract to buy shares in not the same as a 
contract to buy any other chattel. As Lord Cairns explained in Houlds¬ 
worth v. City of Glasgow Bank (supra, at p. 323), it is the purchase of 
a chattel which makes the shareholder a partner with other shareholders. 
He becomes a member of the society to the property of which he has 
agreed to contribute, and the property of which, he has agreed, should 
be used in a particular way and no other. To allow him to retain his 
shares and get damages on such ground would, therefore, be in effect 
to allow him to remain a shareholder and yet to withdraw from the 
company for his own benefit a property which he has agreed should be 
used for the purposes of the company. 

lcl—6 
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The relief of rescission would be available if the following conditions 
are satisfied: 

(a) The statement which induced the shareholder to take shares 
must be one of fact and not merely an expression of opinion or expecta¬ 
tion [ Karberg’s case, supra]. It was, however, pointed out in this case 
that where a person states as a fact that he expects to do a certain thing 
but, in fact, has no such expectation, that statement amounts to a mis¬ 
representation of fact. 

(b) The statement so inducing must be untrue. Section 65 of the 
Act explains what an untrue statement in a prospectus means. It says 
that a statement included in a prospectus shall be deemed to be untrue 
if it is misleading in the form and context in which it is included. 
Secondly, it says that where the omission from a prospectus of any 
matter is calculated to mislead, the prospectus shall be deemed, in respect 
of such omission, to be a prospectus in which an untrue statement is 
included. The expression ‘included’ as used in this section as also in 
ss. 61, 62 and 63 means included in the prospectus itself or contained in 
any report or memorandum appearing on the face thereof or by reference 
incorporated therein or issued therewith. 

Thus, a statement that share capital has been ‘subscribed’ when, in 
fact, it was not subscribed for cash is not a misleading or untrue state¬ 
ment since the expression ‘subscribed’ does not necessarily mean ‘sub¬ 
scribed in cash’ and it is sufficient if shares have been allotted for valu¬ 
able consideration, e.g., for meeting expenses of the formation of the 
company and the cost of acquisition of patent rights for it [Akerhielm 
v. De Mare, (1959) A.C. 789 (P.C.)j]. But to state that the company has 
contracted for the purchase of a property when, in fact, there is only 
negotiation for such purchase is a misstatement on which an action for 
rescission may be based ( Ross v. Estates Investment Co., supra). 

In order to determine whether any statement included in the pros¬ 
pectus is untrue, one must take the prospectus as a whole and see if it 
corfveys a misleading impression. It is no defence that on analysing the 
statements separately, a true sense could be made out [Greenwood v. 
Leather Shod Wheel Co., (1900) 1 Ch. 421]. In this case, the prospectus 
stated in a large type, “orders have already been received from the 
House of Commons”, and “wheels for trolleys in the House of Commons 
have been ordered and now in use”. In fact, the person who supplied 
refreshments to the House had one trolley with these wheels, but not or¬ 
dered by the House of Commons. It was held that the prospectus was 
fraudulent and the contract void. In this connection, it will be pertinent 
to note the observations of Halsbury, L.C. in Aaron’s Reefs v, Twiss 
[(1896) A.C. 273]: 

“I do not care by what means it is conveyed—by what trick or device, or 
ambiguous language; all these are expedients by which fraudulent people seem to 
think they can escape from the real substance of the transaction. If, by a number 
of statements, you intentionally give a false impression, and induce a person to act 
upon it, it is not the less false, although, if one takes each statement by itself, there 
may be difficulty in showing that any specific statement is untrue.” 

At any rate, to amount to an untrue statement, there must be a po¬ 
sitive statement of fact and not merely an omission to state facts unless 
the omission makes that which is stated substantially a false statement 
[Peek v. Gurney, (1873) L.R. 6 H.L. 377, at p. 403]. If a person relies, 
as a ground for the rescission of a contract, on the omission of a 
statement, he must show that such omission makes what is stated mis- 
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leading [McKeovm v. BoudarcL-Peveril Gear Co., (1896) 45 W.R. 152]. 
Even a half truth represented as a whole truth may be tantamount to a 

false statement (Aaron's Reefs v. Twiss, supra). 

Further, if a statement was true when it was made but became un¬ 
true when the shares were allotted, that would be a good ground for 

rescission ( Re Scottish Petroleum Co., 23 Ch. D. 413). 

(c) The statement must.again be a material one, that is, of such a 
nature that-it would influence the mind of a person who is considering 

whether to subscribe for the shares or not. _ , * 

A statement that more than one-half of the first issue of shares had 
been already subscribed was held to be a material statement of fact in 
Ross v. Estates Investment Co., (supra). A statement that a particular 
mine was in full operation and making large daily returns ( Reese River, 
etc. Co. v. Smith, supra) , that the vendor was to pay all the preliminary 
expenses [Re Liberian Government Concessions, etc. Co., (1892) $ T.L.R. 
136], that the company was the sole manufacturer of asbestos in France 
and had a practical monopoly [ Hyde v. New Asbestos Co., (1891) 8 
T.L.R. 121], and that the company’s process was a commercial success 
[Stirling v. Passbury Grains, etc. Ltd., (1891) 8 T.L.R. 71] are other 

instances of material statements of fact. 

(d) The statement in question must have been actually relied upon 
by the shareholder in applying for shares [Collins v. Associated Grey¬ 
hound Race Courses, (1930) 1 Ch. 1], and he is not bound to verify the 
statement before relying upon it [Redgrave v. Hurd, 20 Ch. D. 1; Aaron's 
Reefs v. Twiss, (1896) A.C. 273]. Generally speaking, the effect of a pros¬ 
pectus is exhausted as soon as the allotment is made and, therefore, per¬ 
sons who buy shares thereafter in open market cannot sue for rescission 
on the ground of false statement in the prospectus [Peek v. Gurney 
(supra)]. Similarly, a person in whose favour shares were renounced 
cannot maintain any such action against the company ( Collin s case, 
supra). The principle applies even where a person after buying the 
shares on the faith of a false statement in the prospectus sells them off 
before taking any action for rescission or damages and then repurchases 
them in the market [Croom's case, 16 Eq. 431]. The result would, how¬ 
ever, be otherwise if it could be proved that the prospectus was issued 
with the intention that some persons other than the original allottees 
should also be induced to buy shares [Andrews v. Mockford, (1896) 1 


Q.B. 372]. 

(e) Lastly, the shareholder must start proceedings for rescission 
within a reasonable time and before the company goes into liquidation. 
It must be remembered that in cases such as these, rights of other per¬ 
sons such as other shareholders and creditors are involved arid, therefore, 
it will not do if a shareholder wants to see if the speculation turns out 
to be successful or not, and then to elect, according to the event, whe¬ 
ther to rescind the contract or not [Jagannath Prasad v. Official Liqui¬ 
dators, I.L.R. (1938) AIL 301; Shiromani Sugar MiUs Ltd., v. Debi 
Prasad, A.I.R. 1950 AIL 508]. 

A prospectus may often be based upon the report of an expert who 
has examined the property purchased or to be purchased by the com¬ 
pany. If such report contains false statements of fact, a shareholder who 
has relied on them may sue for rescission if the directors have invited 
subscriptions for shares on the faith of the statements in the report, un¬ 
less they have clearly warned the public that they do not vouch for the 
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accuracy of the report [Re Pacaya Rubber and Produce Co., (1914) 1 Ch. 
542]. 

There may be a case, however, where a person is induced to take 
shares, not by the statements in a prospectus or a report, but by an oral 
statement of fact made by an authorised agent of the company. In such 
cases, the shareholder must prove that the statement was false, and was 
made by a director or an agent of the company while acting within the 
scope of his authority, or that the company was somehow affected with 
notice, before the contract was made, that it was in fact being induced 
by a misrepresentation [Hilo Manufacturing Co. v. Williamson, (1911) 
28 T.I.R. 164; Mair v. Rio Grande Rubber Estates (1913) A.C. 853, at p. 
872]. A false statement by a promotor, however, who subsequently be¬ 
comes a director, cannot avail for rescission if the contract to take shares 
has been made on faith of such statement [Lynde v. Anglo-Italian Hemp 
Co., (1896) 1 Ch. 178]. 

The right to rescind is lost if, after discovering that he has a right 
to rescind, the shareholder does any act adopting the contract, e.g. exe¬ 
cutes a transfer [Crawley's case (1869) L.R. 4 Ch. App. 322], pays calls 
or receives dividends [Scholey v. Central Rly., L.R. 9 Eq. 266; Re Dun - 
lop-Truffault Cycle Co., ex p. Shearman, (1896) 66 L.J. Ch. 25], or 
attends and votes at general meeting in person or by proxy [Sharpley 
v. Louth, etc. Ry., (1876) 2 Ch. D. 663]. The right to rescind is also 
lost if rescission has become impossible because the parties cannot be 
relegated to their original position, e.g. when the company is being 
wound up and the rights of the whole body of the company’s creditors 
have intervened. Accordingly, if a shareholder having a right to res¬ 
cind the contract for shares is on the register of members at the com¬ 
mencement of winding up, he cannot escape liability as a contributory 
unless he has commenced legal proceedings to enforce rescission before 
the date of the winding up [Oakes v. Turquand, (1867) L.R. 2 H.L. 325; 
Burgess's case, 15 Ch. D. 507]. The right is also lost by laches because 
the principle is that an allottee of shares who discovers that he has been 
deceived is bound to make up his mind at once and to elect whether 
he will rescind the contract or not, for, his name being on the register, 
he is being held out as a member and a contributor to the assets [Re 
Cachar Co. (1867) L.R. 2 Ch. App. 417]. In one case even a lapse of 
fifteen days after the shareholder became fully informed of the cir¬ 
cumstances entitling him to apply for rescission was held to deprive 
him of this right (Re Scottish Petroleum Co., 23 Ch. D. 413 at p. 434). 
Besides, mere repudiation of shares without taking active steps for 
rescission is not enough [Shiromani Sugar Mills Ltd. v. Debi Prasad, 
(supra)], though, as will be noticed later, only a notice of avoidance 
within two months allowed under s. 71 of the Act is enough in case of an 
irregular allotment of shares [Re National Motor Mail Coach Co., (1908) 

2 Ch. 228]. „ . , , 

The effect of rescission of a contract for shares on the ground ol 

misrepresentation is that it is rescinded ab initio, and accordingly, the 
shareholder cannot, in a winding up, be placed on the list of contributo¬ 
ries even as a past member [Wright's case, (1871) L.R. 7 Ch. App. 5oJ. 

An allottee of shares or debentures can also claim damages for the 
loss suffered by him in an action for deceit on the ground that those who 
had acted on behalf of the company in issuing the prospectus had mis¬ 
represented material facts fraudulently. This kind of a company s liabi¬ 
lity is based on the principle, as already stated in the preceding Lecture, 
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that the company is vicariously liable for the torts committed by its 
agents or servants in course of their employment. To succeed in sucn 
action the allottee has to prove, in addition to the facts required to be 
proved in an action for rescission as stated above, (i) that those who 
had acted on behalf of the company had acted fraudulently, (n) that 
they were authorised to act on its behalf, and (iii) that he had sunered 
a loss or damage. This kind of action is, however, seldom resorted to 
inasmuch as the allottee can claim similar damages from the directors 
and other officers of the company responsible for the issue of prospectus 
under the statute, as will be presently noticed, without any proof of 
fraud. At any rate, if rescission is not possible as where the company 
is in liquidation, an action for damages is not maintainable [Houldsworth 

v. City of Glasgow Bank, (1880) 5 A.C. 517]. 

The disability of an allottee under the general law to sue the com¬ 
pany for damages on the ground of innocent misrepresentation of mate¬ 
rial facts has, however, been recently removed in England by the Mis¬ 
representation Act, 1967. The allottee may now, under s. 2(1) of this 
Act, recover damages from the company for the loss suffered by him in 
consequence of an innocent misrepresentation of a material fact made 
by or on behalf of the company, but the claim can be resisted by those 
acting on behalf of the company by proving that they had reasonable 
ground to believe and did up to the time of allotment believe that the 
facts represented were true. In view of this statutory provision, it is 
possible that actions for damages in such cases may hereafter lie prefer¬ 
ably against the company instead of the directors and other officers of 
the company responsible for the issue of prospectus on its behalf contain¬ 
ing misstatements of material facts, for it would always be easier to 
realise a decree obtained in such an action against the company than a 
personal decree against the directors and other officers thereof. It is 
desirable that our Parliament also enacted a similar provision at an early 
date. 


Directors’ liabilities to shareholders 

The liability of a director and every other person who has authorised 
the issue of a prospectus for misstatements therein contained arises in 
two ways, namely: (i) under s. 62 of the Act; and (ii) in an action of de¬ 
ceit under the general law. 


(i) Under s. 62 

While s. 56 deals inter alia with cases of non-compliance with or 
contravention of its own provisions, s. 62 deals with cases of misstatements 
of facts in a prospectus. Every director, promoter and every other 
person who authorises the issue of such a prospectus incurs liability 
towards those who subscribe for shares in or debentures of a company 
on the faith of untrue statements contained therein, and this liability 
consists in paying damages to the aggrieved party. It is immaterial for 
the purpose of this section whether the director sees the prospectus or 
not; it is enough that he authorises its issue (Shanmugam v. Ranga , 
A.I.R. 1934 Mad. 641). In regard to a person who has given his consent 
under s. 58 and in regard to a person named in a prospectus whose con¬ 
sents required under s. 60(3) and who has given such consent, the 
liability extends only to the untrue statement, if any, purporting to be 
made by him as an expert and no further. 
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The liability under this section, however, is open to several defences 
which may be pleaded by the person sought to be made liable. He may 
say either: 

(i) that although he consented to become a director, he withdrew 
his consent before the prospectus was issued and that it was 
issued without his authority and consent; or 

(ii) that the prospectus was issued without his knowledge and con¬ 
sent and that on becoming aware of its issue, he promptly gave 
a public notice to that effect; or 

(iii) that, after the issue of the prospectus and before the allotment, 
he on becoming aware of the untrue statement withdrew his 
consent thereto and gave a public notice of his withdrawal 
and the reason therefor. 

Besides these defences on the question of consent to issue the pros¬ 
pectus, there are others with regard to the misleading or untrue state¬ 
ments themselves. He may say either: 

(a) that he had reasonable grounds to believe the statement to be 
true, and that he had, in fact, believed it to be true down to the 
date of allotment; or 

(b) that the statement, if made on the authority of a competent ex¬ 
pert, was in fact made on the authority of such expert and fairly 
represented his opinion, and that the expert had given his con¬ 
sent required by s. 58 and had not withdrawn it; or 

(c) that the statement, if it is an extract or a copy of an official do¬ 
cument or made by an official person, was a correct and fair copy 
of the document or representation of the statement, as the case 


may be. 

None of these defences is, however, available to a person who has 
given the consent required of him by s. 58 to the issue of a prospectus 
containing an untrue statement made by him as an expert. It is sub¬ 
section (3) of s. 62 which saves him from his liability for the untrue 
statement under sub-section (1) if he proves (i) that he withdrew his 
consent in writing before a copy of the prospectus was delivered to the 
Registrar, or (ii) that, even after delivery of a copy to the Registrar but 
before allotment, he, on becoming aware of the untrue statement, with¬ 
drew his consent in writing and gave reasonable public notice of the 
withdrawal and the reason therefor, or (iii) that he was competent o 
make the statement and that he had reasonable ground to believe, and 
did upto the time of the allotment believe, that the statement was true. 

The onus at first lies upon the plaintiff to prove that a particular 
statement in the prospectus is a rnisleading or untrue s ‘^mentand 
that he subscribed -for shares or debentures on the faith of such state 
ment The burden then shifts on to the defendant to prove whichever 
of the above-stated defences he raises in his written statement. 

The measure of compensation or damages in these cases is fte lM 
suffered by reason of the false statement, that is to say, the difference 

between the value the shares would have had if the' c °^ y e ^fXg 
sensed the assets and advantages stated in the prospectus not exceemng 

the price paid for the shares and their true value at the t ' r ^ of a,lot ™ 
in the circumstances which in fact existed [McConnell v. Wnght, (1903) 

1 Ch. 546; Clark v. Urquhart, (1930) A.C. 28], remedy as 

The section goes on further to provide by sub-sec ( ) y 

between a director and an expert who may be made JMeuri **** t and 
going provisions of the section on the one hand and other directors 
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arsons who authorised the issue of the prospectus on the other. If a per- 

is named as a director in a prospectus but has not consented, or as 
withdrawn his consent, to be a director, and the prospectus is issued 
without his authority or consent, or where an expert whose consent is 
required under s. 58 has either not given it or withdrawn it before the 
issue of the prospectus, such person or expert is entitled to be indemni¬ 
fied bv the other directors and persons with whose knowledge and con¬ 
sent the prospectus was issued, against all damages, costs and expenses 
for which he may be made liable by reason of his being named as a 
director in the prospectus or of the inclusion therein of a statement by 
the expert, a^ the case may be, or in defending himself against any suit 
or legal proceeding brought against him in respect of a misstatement in 

the prospectus. 

Secondly, under sub-sec. (5), every person who becomes liable *o 
make any payment by virtue of this section (62) has a right of contribu¬ 
tion as against any other person who would have been liable had the pro¬ 
ceedings been instituted against him, unless the former person was, and 
the latter person was not, guilty of fraudulent misrepresentation 

In England, s. 37 (3) of the Act of 1929 which corresponded to s. 
100(4) of our Act of *1913 replaced by s. 62(5) of the present Act is de¬ 
leted in the new Act of 1948, inasmuch as the rule of common law that 
there is no contribution among tortfeasors is now excluded by the Law 
Reform, etc. Act, 1934, which by s. 6 makes tortfeasors liable to contri¬ 
bution inter se. Thus, where directors join in a misapplication of the 
company’s property and one of them is sued and has to pay damages, he 
is entitled to call on the others to contribute rateably to discharge the 
amount. 


(ii) Under the general law 

Besides the liability under s. 62 of the Act there is another liability 
under the general law under which a shareholder can seek to hold all or 
any of the persons responsible for the issue of the prospectus liable in 
an action of deceit. This remedy is open even where the remedy by way 
of rescission as against the company is lost either thrdugh laches or neg¬ 
ligence or even if the company goes into liquidation. It was pointed 
out in Derry v. Peek [(1889) 14 A.C. 337], that, in order to succeed in 
an action of deceit, the plaintiff must prove not only that he was actually 
deceived by reason of his having acted on the faith of the misrepresenta¬ 
tion contained in the prospectus but also that the statement was made 
fraudulently, that is to say, either with knowledge that it was false or 
recklessly, i.e. not caring whether it was true or false, or not believing 
it to be true. It is not enough to prove that the defendant was guilty of 
the grossest negligence, or that he made the statement without any rea¬ 
sonable grounds for believing it t6 be true. The plaintiff will, however, 
be held to have failed to make good his charge of fraudulent misrepre¬ 
sentation if the defendant succeeds in proving that he honestly believed 
the alleged misrepresentation to be true at the time it was made. The 
question in such cases is not whether the defendant believed the repre¬ 
sentation to be true in the sense assigned to it by the Court on an objec¬ 
tive consideration of its truth or falsity, but whether he honestly believed 
the representation to be true in the sense (being a sense in which the 
representation might reasonably be understood) in which he in fact 
understood it, albeit erroneously, when it was made [Akerhielm v. De 
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Mare, (1959) 3 All E.R. 485 (P.C.) ]. It was held in this case that where 
a defendant had been acquitted of fraud in a Court of first instance, the 
decision in his favour should not be displaced on appeal except on the 
clearest grounds. 

Summarising the liabilities of directors and other persons who autho¬ 
rise the issue of a prospectus, they may be classified as follows: 

(i) in damages for non-compliance with or contravention of the 
provisions of s. 56, as a result of neglect of statutory duty; 

(ii) for compensation under s. 62 for misstatements, fraudulent or 
innocent, contained in the prospectus; and 

(iii) in damages under the general law in an action of deceit for 
fraudulent misstatements contained in the prospectus. 

Criminal liability for untrue statements in prospectus 

The present Act in line with the English Act provides by s. 63 a sen¬ 
tence of imprisonment to the extent of two years, or fine which may ex¬ 
tend to Rs. 5,000 or both in respect of an untrue statement in the pros¬ 
pectus, and the person authorising the issue thereof can escape the pe¬ 
nalty only if he proves either that the statement was immaterial, or that 
he reasonably believed it to be true, at any rate, upto the time of the 
issue of the prospectus. 


Statement in lieu of prospectus 


Except in the case of a private company, where no prospectus is 
issued by a company having a share capilal on or with reference to its 
formation, or where it is issued but the company has not proceeded to 
allot any of the shares offered to the public for subscription, e.g., because 
the minimum subscription was not reached, s. 70 of the Act provides that 
a statement in lieu of prospectus must be delivered to the Registrar for 
registration at least three days before the first allotment of shares or de¬ 
bentures, as the case may be. The statement must be in the form and 
contain the particulars set out in Part I of the Third Schedule to the Act, 
and in cases mentioned in Part II of that Schedule, set out the reports 
specified therein, and it must be signed by every person who is named 
therein as a director or a proposed director of the company or by his 
agent duly authorised in writing in that behalf. If no such statement is 
delivered to the Registrar, the company cannot proceed to allot any of its 


shares or debentures. , , , . 

On referring to the form in the Third Schedule, it will appear that 

the particulars and reports required to be set out are almost as exten¬ 
sive as those required in the case of a prospectus under the Second Sche¬ 
dule inviting subscriptions for shares in a new company. 

The section prescribes a penalty of fine extending to Rs. 1,000 for .he 
company and every director thereof who is in default in complying with 

its provisions as aforesaid. , . 

It further provides that, where the statement delivered to the Regis¬ 
trar contains ak untrue statement (which under the section isdefineain 
the same way as the one in relation to a prospectus already sorted) any 
person who authorises the delivery thereof for registration shall be 
punishable with imprisonment for a term extending to two years or with 
foie to the extent of Rs. 5,000 or with both unless he proves eithei that 
the statement was immaterial or that he reasonably believed that it Mas 


true. 
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It mav be noted that an allotment made in contravention of this sec¬ 
tion is declared to be voidable at the instance of the allottee by s. 71 and 
directors responsible for such allotment are liable to pay compensation 
both to the company and the allottee in virtue of the same section. We 
shall deal with these provisions in greater detail hereafter in the Lecture 

on Shares. 

Alteration of prospectus or statement in lieu of prospectus 

Lastly, it may be noted that a company is not entitled to vary the 
terms of any'contract mentioned in the prospectus or statement in lieu 
of prospectus unless the proposed alteration is approved of, or authorised 
by, the company in general meeting (s. 61). 


LECTURE VI 

MEMBERS 

Modes of membership — Penalty for personation for acquisition 
of shares —Who can be a member — Trustees as members — 
Benami shareholders — Cesser of membership — Register of 
members — Foreign register — Index of members — Location, 
inspection and closing of register — Rectification of register 
Annual returns. 

Modes of membership 

As stated in the first Lecture, every company is composed of mem¬ 
bers, though, in law, it is an entity by itself distinct from the members 
composing it. In the case of a company limited by shares, a member is a 
person who holds shares in the company. In fact, there cannot be a 
membership of such company except through the medium of sharehold¬ 
ing and that is why the terms ‘member’ and ‘shareholder’ are regarded 
as synonymous in Company law. 

A person may become a shareholder or a member of a company in 
any one of the five following ways: 

(1) by subscribing the memorandum of association, upon the regis¬ 
tration of the company; 

(2) by agreeing with the company in writing to take a share or 
shares and being placed on the register of members; 

(3) by taking the transfer of a share or shares and being placed on 
the register of members; 

(4) by succeeding to the estate of a deceased or bankrupt member 
and being placed on the register of members; and 

(5) by allowing his name to be on the register of members or other¬ 
wise holding himself out or allowing himself to be held out as 
a member. 

The first two of these are provided by s. 41 of the Act. The third is 
only the legal consequence of the exercise of the right to transfer shares 
conferred by s. 82 of the Act on every member of the company. The 
fourth is also a legal consequence of the laws of succession and insolvency 
as applied to a member of a company, as the case may be, and the fifth 
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is the result of the application of the doctrine of acquiescence and 
estoppel. 


(1) Membership by subscription 


It may be recalled that a memorandum of association contains an 
association clause and the persons desirous to be formed into a company 
subscribe their names to the memorandum with their addresses, descrip¬ 
tions and the number of shares each one of them has agreed to take. All 
these persons under sub-sec. (1) of s. 41 are deemed to have agreed to 
become members of the company only by reason of their having signed 
the memorandum ( U.P. Oil Mills v. Jamna Prasad, 55 All. 417). Their 
names have, of course, to be entered on the register of members after the 
company is incorporated, but neither allotment of shares nor registration 
of their names is necessary to make them members of the company [Re 
London and Provincial etc. Co. 5 Ch. D. 525; Nicol’s case, 29 Ch. D. 444; 
Alexander v. Automatic Telephone Co. (J.900) 2 Ch. 63]. All that is 
necessary is that the company should be incorporated and, on incorpo¬ 
ration, all of them become its members, their names are registered in the 
register of members together with the shares subscribed which are 
deemed to have been issued to them on such incorporation and they 
become liable to pay the share money [Da/ton Time Lock Co. v. Dalton, 
(1892) 66 L.T. 704]. 

Again, with respect to the shares subscribed, each one of the sub¬ 
scribers must take the shares direct-from the company and pay calls duly 
made on them like any other shareholder ( Alexander v. Automatic Tele¬ 
phone Co., supra). Qhe subscriber cannot transfer his shares to another 
subscriber and so on, because the same shares cannot be made to do a 
double duty [TVfneU’s case, 29 Ch. D. 421; Madkley’s case, (1875) 1 Ch. 


D. 247]. , 

A contract of membership by a person who signs the memorandum 

of association of a company cannot, after the incorporation of the com¬ 
pany, be repudiated on the ground of misrepresentation. In Re Metal 
Constituents Co. (Lord Lurgan’s case), [(1902) 1 Ch. 707], L agreed to 
take 250 shares and signed the memorandum. Some time after the com¬ 
pany was incorporated, he sought to rescind the contract on the ground 
that he was induced to sign the memorandum by the misrepresentation 
of the promoter of the company. It was held that, even if it were so, he 
was not entitled to rescind the contract because the promoter was not 
and could not be the agent of the company which was, then, non-existent. 
It was further argued in this case that the company ought not to retain 
the benefit of such contract, but it was held that this principle could not 
apply because the contract in the case was not merely a contract between 
the subscribers and the company but it was a contract which was the 
basis of the corporation as one of the contracting parties, and all Persons 
who in future became members of the company would do so on the 
assumption that such a contract existed Besides, a s^enber to 
memorandum is liable to pay for his shares m cash even if he has 
entered into an arrangement with the promoter of the comW under 
which he was to receive the shares for his legal serv.ces rendered in con 
nection with the promotion of the company (Kandun Chelty v. Adon 

Electric Supply Co. Ltd., A..I.R. 1944 Mad. 322). . 

Again a signatory to a memorandum cannot revoke, even be 

registration of the company, his contract to take shares specified against 
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v: s name in the memorandum merely by asking the promoter to cancel 
his shares [In re Machine Exchange Co. Ltd. 12 Bom 311; Chandler & 
Co v. Phillips, 48 All. 580; Banwarilal v. Kundan Cloth Mills Ltd., I.L.R. 
11937) Lab* 2941. Usual remedies would, however, be available m respect 
of subscriptions induced by misrepresentation, fraud, etc. before the grant 
of the certificate of incorporation. 

(2) Membership by application 

Since there is no difference between a contract to take shares and 
any other contract, a formal agreement to take shares is not necessary. 
If in substance, an agreement is made, the form is not material ( Ritso s 
case, 4 Ch. D. 782). All that is required by sub-sec. (2) of s. 41 of the 
Act is that a person must ‘agree in writing’ to become a member of a 

A contract to take shares is, however, usually made by application 
and allotment. A person desiring to have shares in a company sends in 
an application for such number of shares as he desires to have or as the 
company might allot to him. The application is regarded as an offer 
from the applicant and it may be accepted by the company by allotting 
to him the shares applied for, or such number of them as its Board of 
directors may decide. Such acceptance, if made, must then be commu¬ 
nicated to the applicant by giving him a notice of allotment since, as 
observed by Lord Cairns in Pellatt’s case, [(1867) L. R. 2 Ch. App. 527], 
where an applicant applies for shares in a company, there being no obli¬ 
gation to let him have any, there must be a response by the company, 
otherwise there is no contract. The applicant, however, has a right to 
revoke his application before the notice of allotment is actually commu¬ 
nicated by hand delivery [Hebb's case (1867) L.R. 4 Eq. 9], or 
is put in course of transmission to him, e.g. by post [ Maelagan's case, 
(1882) 51 L.J. Ch. 841; Wallace's case. (1900) 2 Ch. 671]. Mere hand¬ 
ing of the notice of allotment to a postman, however, does not amount 
to posting it [Re London & Northern Bank , Ex p. Jones, (1900) 1 Ch. 
220]. But where the notice is properly posted, the contract is complete 
even though it is never received [ Harris's case, (1872) L.R. 7 Ch. App. 
587]. Again, the communication of the acceptance by the company need 
not necessarily be in writing. What is really necessary is that the 
acceptance must be communicated to the applicant in some way, whether 
by writing or verbally or by conduct [Gunn's case, (1867) L.R. 3 Ch. 
App. 40]. Even acceptance by telex in modern times is a valid commu¬ 
nication to the applicant [Entores r Ltd. v. Miles Far East Corporation, 
(1955) 2 All E. R. 493]. Thus, an application for shares to the company 
and a notice of allotment to the applicant by the company would result 
in a complete agreement entitling the allottee to the membership of the 
company. 

Allotment here means the appropriation to an applicant by a resolu¬ 
tion of the directors of a certain number of shares in response to his 
application ( Shiromani Sugar Mills Ltd. v. Debi Prasad, A.I.R. 1950 All. 
508). The term has also been defined to mean a division of the entire 
share capital into definite shares, each of particular value and also of 
different classes and an assignment of such shares singly or numerously 
to different persons (In re Calcutta Stock Exchange Ltd., A.I.R. 1957 
Gal. 438). 
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Incidentally, it may be noted that shares thus allotted to an aDpli- 
cant in response to his application are deemed to have been issued to 
him on the date of such allotment and not when certificates in respect 
of such shares are issued [Re Heaton’s Steel and Iran Co. Ltd., (1874) 
140, Shri Gopal Paper Mills Co. Ltdl. v. Commr. of Income-tax, 
A.I.R. 1970 S.C. 1750]. Such certificates are intended only to provide 
evidence of title of the holder of such shares as provided in s. 84 (1) of 

the Act and do not create or confer any title on him in respect of the 
shares. 

Reverting to the notice of allotment, if, in any case, such notice is 
disputed, the onus undoubtedly is on the company to prove it. The 
company may, however, discharge it by proving, instead of the notice, 
acts on the part of the alleged shareholder showing that he was aware 
of the allotment and had assented to it [Crawley’s case, (1869) L.R. 4 
Ch. App. 322]. In this case, C applied for shares at the request of B, 
but no notice of allotment was given to him. Some time later, however, 
again at the request of B, he signed a blank transfer of the shares, and 
this act on his part was held sufficient to show that he had known of, 
and assented to, the allotment. Selwyn, L.J. observed (at p. 328): 

I think that after that act, he cannot be heard to say that he did net know 
of the allotment, or that it had not been communicated to him.” 

Even a notice of allotment brought home to the applicant not from 
the company but aliunde will be binding upon him [Wallis's case, (1868) 
L.R. 3 Ch. App. 325]. Thus, if the alleged shareholder was present at a 
board meeting at which the resolution for allotment to him was passed, 
it is a sufficient notice of allotment to him even if no specific notice of 
allotment is given to him directly by the company [Re Saloon Steam 
Packet Co., (1867) W.N. 259]. 

Where an application for shares is made before incorporation, allot¬ 
ment and notice after incorporation in response to such application con¬ 
stitute a complete contract inasmuch as the application operates as a con¬ 
tinuing offer and, on acceptance by the company after incorporation, it 
matures into a full-fledged contract [Lawrence’s case, (1867) 2 Ch. App. 
412; Downes v. Ship, (1868) L.R. 3 H.L. 343]. 

It must, however, be noted that an application for shares may lapse 
after a reasonable time and the applicant would be entitled to refuse to 
pay the allotment money if the allotment is made after the application 
has lapsed [Ramsgate Victoria Hotel Co. v. Montefiore, (1866) L.R. 
1 Exch. 109]. 

Now, an application for shares may be simple or conditional. If sim¬ 
ple, a simple allotment with the notice thereof to the applicant will con¬ 
stitute the agreement. If it is conditional, the allotment must be made on 
the basis of the conditions specified [In re Universal Banking Co., Rogers 
case, Harrison’s case, (1868) 3 Ch. App. 633]. In Roger’s case R wanted 
to be appointed local manager of a company, but he was told that he 
would have to take 100 shares. He applied for the shares but was not 
appointed. Then he was allotted the shares but he refused to take them 
and revoked his application. It was held that R was not a member as his 
application was conditional and the allotment was unconditional. It 
was further held that the condition need not be mentioned in the appli¬ 
cation itself; it may be written out separately provided the letter contain¬ 
ing the condition reached the directors before allotment. In Ramanbhat 
v. Ghasiram (42 Bom. 595), a similar condition was proved to have been 
known to the directors before they made the allotment, through the 
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correspondence which had passed between the applicant and themselves, 
and it was held that the applicant did not intend to be a member of the 
company in presenti. In such cases, however, if, after notice of allotment 
before the condition is complied with, the allottee abstains from repudi¬ 
ating the allotment, he will be taken to have waived the condition and 
be bound by the allotment [Wkeatcroft’s case, (1873) 29 L.T. 324]. 

There are three kinds of conditions: a condition precedent, a collate¬ 
ral condition and a condition subsequent. If the application is made 
subject to a condition precedent as in Roger’s case, the applicant does 
not become a member so long as the condition is not fulfilled. If, on 
the other hand, the case is one of either of the two other conditions, the 
applicant does become a member in presenti on his accepting the notice 
of allotment and his name being placed on the register of members with 
only a right to enforce the condition against the company, and, in the 
event of the company being wound up, he cannot escape the liability as a 
contributory although the condition has not been complied with by the 
company before that time. He may be entitled to damages against the 
company for its failure in carrying out the condition [Elkington’s case, 
(1867) 2 Ch. App. 511; Fisher’s case, (1885) 31 Ch. D. 120], but as the 
liability of a contributory arises ex lege and not ex contractu, the non- 
fulfilment of the condition cannot permit him to contend against his sta¬ 
tutory liability as a contributory which is the direct result of his being a 
member of the company [Hansraj v. Asthana, 35 Bom. L.R. 312, (P.C.)]. 

It is open to an applicant to waive notice of allotment, and there may 
also be cases in which notice of allotment is not necessary. Where, for 
instance, by virtue of some agreement upon reconstruction or amalgama¬ 
tion, the company is under an obligation to allot shares, no notice of 
allotment need be given to any person who claims allotment of his shares 
in response to the company’s circular calling upon him so to claim it 
(Gunn’s case, supra). Where, again, a company, by letter or otherwise, 
offers a specified number of shares to a person and such person writes 
back accepting them, no notice of allotment is necessary. In all these 
cases, the contract for shares is nonetheless complete and the allottee 
becomes entitled to the membership of the company. 

Merely by agreeing to become a member, or being entitled to the 
membership of a company, however, a person does not become a mem¬ 
ber of the company until, as provided in s. 41 (2) of the Act, his name is 
entered in its register of members [ Nicol’s case, 29 Ch. D. 421; Mussel- 
wtate v. C. H. Musselwhite & Son, Ltd., (1962) 1 A11-E.R. 201]. In 
iVicots case, A had agreed to take certain shares but his name had not 
been entered on the register of members nor had any allotment moneys 
been paid nor any certificate of shares issued. When, after some years, 
a winding up order was made and A was sought to be made liable as a 
contributory by getting the register rectified, it was held that he had 
never become a member of the company but had only agreed to be a 
member and, therefore, the register could not be rectified. 

■ 1x1 su £ h eases* the person who has agreed to become a member can, 
c j looses » sue tk e company, or apply to the Court under s. 155 of 
for rectification of the register of members by having his name 
lerea on the register as a member of the company. So long as either 

rpJkfo Se ? r ° Cee< ? ngs is not adopted and his name is not entered on the 
pany °* members > Person does not become a member of the com- 
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Further, the Court has jurisdiction to decree specific performance 
of a contract by a person to take, or by a company to allot, shares [New 
Brunswick, etc. Land Co. v. Muggeridge, (1860) 1 Dr. & Sm. 363; Odessa 
Tramways Co. v. Mendel, (1878) 8 Ch. D. 235]. 


(3) Membership by transfer 

As regards the third mode of becoming a member, shares are made 
freely transferable by s. 82 of the Act, but the mode of transfer is left 
to be decided by the articles of the company. Accordingly, it is but 
natural that a person taking a transfer of shares becomes entitled to be 
placed on the register of members in place of the transferor in respect 
of the shares so transferred subject to the provisions in the articles in 
that behalf but he does not attain the status of a member until his name 
is entered on the register. 


(4) Membership by succession 

Shares of a member on his death vest in his executors or admini¬ 
strators and his estate is liable for calls if the shares are not fully paid. 
The executors or administrators in whom shares have so become vested 
are themselves entitled to be registered, if they so choose, as the holders 
of the shares in the absence of any provisions in the articles to the con¬ 
trary [Scott v. Frank Scott (London) Ltd., (1940) Ch. 794], and the 
company is bound to accept the production of probate or letters of ad¬ 
ministration as sufficient evidence of the grant. The official assignee is 
likewise entitled to be a member in place of a shareholder who is adjudi¬ 
cated insolvent [Re Bentham Mills Spinning Co., (1879) 11 Ch. D. 900; 
Re W. Key & Sons, (1902) 1 Ch. 467]. In either of these cases, no 
instrument of transfer of shares need be delivered to the company 
(s 108) for the simple reason that transfer and transmission of shares 
are quite distinct from each other. The former is based upon the act 
of parties whereas the latter is the result of the operation of law. 

The executors or administrators of the estate of a deceased member, 
however, may not choose to be registered as members p^ticidarly where 
the shares are not fully paid inasmuch as the registration of the shares 
in their names would be a clean one without any reference to then- 
representative capacity and, consequently, they themselves would be 
liable for further calls. To meet such cases and otherwise, 109 of the 
Act enables a legal representative of a deceased member, without him- 
self bdng registered Ja member, to transfer the shares of the deceased 
irrespective of whether they are partly or fully paid, and it may 
noted 6 that this power is frequently exercised when the shares are not 

fUlly slmdarly, the official assignee in whom the shares of an i " s f o1 ™^ 
vest may not choose to be a member of the company m respcctofthose 
shares. In that event, he has a statutory power to transfer the shar^ 

to the same extent as the insdAct, 

1909]'TiXif'theShares are onerous, he may, by writing, 

months of the order of adjudication, disolarm*e shares (s. 62 of the 
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(5) Membership by acquiescence and estoppel 

As regards the fifth and the last mode, a person may be deemed to 
be a member of a company if he allows his name, apart from any agree¬ 
ment to become a member, to be on the register of members or other¬ 
wise holds himself out or allows himself to be held out as a member 
[Sewell's case, (1868) L.R. 3 Ch. App. 138; Lawrence's case, (1867) 
Lr. 2 Ch. App. 417]. As observed by Lord Cairns in the latter case, 
*it is difficult to disembarrass these cases of the effect which a man’s 
name being on the register has in inducing other persons to alter their 
position*. The liability arises from his assent to remain on the register 
even in a case where his name has been improperly entered therein; it 
also arises in a case where he is estopped from denying that he is regis¬ 
tered with his consent [Crawley's case, (1869) L.R. 4 Ch. App. 322; Re 
Railway Time Tables, Etc., Co., 42 Ch. D. 98], and, in the event of winding 
up of the company, he will be liable as a contributory ( Hansraj’s case, 
supra). In cases where his name is improperly entered in the register, 
however, he may escape liability by prompt action to have it removed 
from the register either by an application under s. 155 of the Act or by 
instituting a suit for the purpose, failing which he will forfeit his right 
in that behalf (Re Scottish Petroleum Co., 23 Ch. D. 434). Delay in 
taking action after knowledge would be fatal even in a case where his 
name is entered in the register in pursuance of a void contract (Re 
Railway Time Tables etc. Co.'s case, supra) Where, on the other hand, 
an allottee under a void agreement sold the shares and transferred them 
to a purchaser who was registered, it was held that the allottee was not 
entitled to sue the company for the money subscribed as paid for a 
consideration which had failed [Linz v. Electric Wire Co. of Palestine, 
(1948) A.C. 371]. 

Penalty for personation for acquisition of shares 

The Companies (Amendment) Act, 1965, has introduced s. 68A in 
the Act which seeks to implement the recommendation made by the 
Commission appointed by the Central Government to inquire into the 
affairs of the Dalmia-Jain group of companies. By that section, any 
person who applies for shares in any company or otherwise induces a 
company to allot, or register a transfer of, shares therein, in a fictitious 
name, shall be punishable with imprisonment for a term which may 
extend to five years. In order that applicants for shares may be 
apprised of this provision, the section requires that it should be pro¬ 
minently reproduced in every prospectus issued by the company and 

m every form of application for shares which is issued by it to any 
person. 

Who can be a member? 

,. Act does not prescribe any disqualification for any person 
wmch would debar him from becoming a member of a company. It 
seems, however, that as the, membership involves an agreement to be- 
come a member which, as already stated, is specifically enforceable in a 
yjurt of law, the provisions of the Indian Contract Act, 1872, regard- 
jr? . who can contract would be applicable. Accordingly, 

nunor or a lunatic cannot make an agreement to be a member of a 

pany.. Under the E nglis h common law, a minors contract of mem- 
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bership is not void but only voidable subject to his right of repudiation 
on attainment of majority. Until it is disaffirmed, it is a valid contract 
[ Capper’s case (1868) 3 Ch. App. 458; Pugh and Sharman’s case, 13 Eq. 
566]. In India, a minor is wholly incompetent to make any contract 
[Mohori Bibi v. Dharmodas, (1903) 30 Cal. 539 (P.C.)]. Consequently, 
where application is made by the father as guardian of his minor 
daughter and the company issues shares to, and registers shares in the 
name of, the minor describing her as minor, the transaction is void on 
the face of it and the father of the minor who signed the application 
cannot be deemed to have contracted for the shares and placed on the 
list of contributories in the event of the company being wound up 
(Palaniappa v. Official Liquidator , A.I.R. 1942 Mad. 470). On the other 
hand, if directors, in ignorance of the fact of minority, allot shares to a 
minor in response to his application, and enter his name on the register 
of members, the company can repudiate the allotment and remove his 
name from the register when the fact of the applicant’s minority comes 
to its knowledge. The minor can also repudiate the allotment at any 
time during his minority. In either case, the company must repay to the 
minor all money received from him in respect of the allotted shares, and 
whether or not the minor should restore to the company the benefits 
he might have derived from the shares would be for the Court to decide 
in view of the facts and circumstances of each case. 

There is a change in the position, however, after the minor attains 
majority. He can still repudiate his liability on the shares on the ground 
of minority and the company cannot plead an estoppel on the ground of 
his having received dividends during his minority or that he had fraudu¬ 
lently misrepresented his age in his application for shares [Sadiq Ali v. 
Jai Kishori, 30 Bom. L.R. 1346 (P.C.); Balangowda v. Gadigeppa, 31 Bom. 
L.R. 340]. If, on the other hand, he received dividends after attaining 
majority, thereby intentionally permitting the company to believe him 
to be a shareholder and in that belief to pay him dividends since he 
attained majority, he would be estopped by his conduct while being a 
person sui juris from denying as between himself and the company that 
he was a shareholder ( Fazalbhay v. The Credit Bank of India Ltd., 39 
Bom. 331). 

Unlike the case of a minor or a lunatic, a bankrupt may become a 
member, and so long as he is on the register of members, he is entitled to 
vote at the meetings of the company [ Morgan v. Gray, (1953) Ch. 83] 
and also to exercise the rights of a minority shareholder [ Birch v. 
Sullivan, (1957) 1 W.L.R. 1247]. 

Further, a company can also become a member of another company 
if it is so authorised by its memorandum. This, however, sometimes 
causes confusion and sometimes facilitates fraud. The present Act, there¬ 
fore, seeks to restrict this power of the company so as to eliminate con¬ 
fusion and fraud as far as possible. By s. 42 (1) of the Act, which 
corresponds to s. 27 (1) of the English Act, 1948, a company cannot be 
a member of its holding company and any allotment or transfer of 
shares in a company to its subsidiary or a nominee for its subsidiary is 
declared to be void. The provision, however, does not apply where the 
subsidiary is concerned as the legal representative of a deceased member 
of the holding company or as trustee unless, in the latter case the 
holding company or its subsidiary is beneficially interested in the trust 
otherwise than as and by way only of security for the purposes of a 
transaction entered into by it in the ordinary course of business including 
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3 money-lending. The section further provides that a subsidiary which 

i was a member of its holding company at the commencement of the Act 

or before becoming a subsidiary of the holding company, may continue 
I to be a member, but it shall not, except in the two cases mentioned 
above, have any right to vote at any of the meetings of the holding 
company or of any class of its members. The section applies also to an 
unlimited company and a company limited by guarantee, whether it has 
a share capital or not, as if the reference to shares therein included a 
reference to interest of members in such company, whatever the form 
of that interest 

Next, a person who lends money to a company on a mortgage of its 
shares may become liable as a member in respect of those shares although 
the company repays the loan and gets the mortgaged shares transferred 
to its nominee, the reason being that the company cannot have any power 
to take back its own shares [ Addison’s case, (1870) 5 Ch. App. 294]. 
Again, a person who takes shares in the name of a fictitious person 
would, besides being liable to be punished for personation under s. 68A 
of the Act as already noted, also become liable 'as a member in respect 
thereof, and his name may be entered on thfe register ( Pugh and 
Sharman’s case, supra) . Likewise, where an application is made in the 
name of a person not sui juris, the applicant himself may be put on the 
list of contributories [Richardson’s case, (1875) LJR. 19 Eq. 588], if he 
had really intended to make the application on his own behalf since, to 
constitute liability in such a case, there must be a contract, and there 
can be no contract unless there is an intention of contracting [ Coventry’s 
case, (1891) 1 Ch. 202 (C.A.)]. 


Trustees as members 

Section 153 of the Act which corresponds to s. 117 of the English 
Act of 1948, says that no notice of any trust, express, implied, or 
constructive, shall be entered on the register, or be receivable by the 
Registrar. Accordingly, if the trustees transfer shares to a person other 
than one for whom they are held on trust and the transfer is registered, 
the mnpany will not be liable to the latter [Simpson v. Molson’s Bank, 
(1895) AC. 270]. The decision goes to the length of holding that even if 
the company has a constructive notice of the trust in respect of such 
shares, it would not in any way make the company liable. 

By this provision, however, trusts of shares are not intended to be 
discouraged. The effect of the provision will only be that the trustee’s 
name will be entered on the register as a shareholder and he will be 
fP We as such for calls even though the amount payable on them exceeds 

pnfSfU? ^ -, trust Property *n his hands, and he, in turn, will be 
le ~ be indemnified by the beneficiary as the person ultimately 
for the calls [HarcUxm v. Belilios, (1901) A.C. 118]. The beneficiary 
2™.“I no case . ^ made liable as a shareholder or as a contributory, for 
k u. Tv n ° contr act between him and the company [Somervail 

• ’ (to79) 4 App. Cas. 648]. For the same reason a company cannot 

of k? 1 upon the shares for a debt due to it by the cestui que trust 

Co.amutB [ D n 6i e 3] PerkinS ' ** p ‘ Mexican Santa Barbara Mining 

teJ 4 2®JJ* er effect of ,Provision of s. 153 is that a share may be regis- 
than that f s regist er under the cover of a trust in a name other 
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of a company are enabled to conceal their position from the shareholders 
and from the public and to practise fraud in regard to the management 
of the company. With a view to checking this evil, s. 247 of the Act 
empowers the Central Government to appoint an inspector to report 
on the membership of any company in respect of which, if, in its opinion, 
there is good reason so to do. This section is exhaustively dealt with 
in the fifteenth Lecture. 

Declaration to Public Trustee 

As a further check of the evil as aforesaid, the Amendment Act, 
1963, introduced in the Act ss. 153-B and 187-B which, not only require 
such persons to make a declaration as to shares and debentures held 
by them in trust except ip certain cases, but also regulate the exercise 
of voting rights in respect of the shares so held. 

In order to provide the authority to whom such declaration may be 
made, the same Act enacted s. 153-A by which the Central Government 
is authorised to appoint a person, by notification in the Official Gazette, 
as public trustee who has to discharge the functions and exercise the 
rights and powers conferred on him by or under the Act. 

Turning to s. 153-B, it provides that, notwithstanding the provisions 
in s. 153 of the Act, except (a) where the trust is not created by an 
instrument in writing, or (b) even if it is so created, where the value of 
the shares or debentures held in trust does not exceed one lakh of 
rupees, or exceeds one lakh but does not exceed five lakhs or 25 per 
cent, of the paid up share capital of the company concerned, whichever 
is less, every person holding shares in, or debentures of, a company in 
trust shall make a declaration to the public trustee within such time 
and in such manner as may be prescribed and send a copy thereof to 
the company within 21 days after the declaration has been sent to the 
public trustee. Failure to make the declaration would render the trustee 
liable to be punished with fine to the extent of Rs. 5,000, and in the 
case of a continuing failure, with a further fine to the extent of Rs. 100 
per day. Again, the trustee would be punishable with imprisonment for 
a term extending to two years and also witl-i fine if the declaration con¬ 
tains a false statement which he knows or believes to be false or does 
not believe to be true. 

An Explanation added by the Amendment Act, 1965, as a necessary 
consequence of the amendment by the same Act of sub-sec. (4) of the 
section which specifies the two cases to which the operative provisions of 
the section as aforesaid do not apply, shows how the value of the shares 
and debentures referred to in the second of those two cases is to be com¬ 
puted. It says that in the case of shares or debentures acquired by way 
of allotment or transfer for consideration, the value shall be the cost of 
acquisition thereof, and in any other case it shall be the paid-up value 
of the shares or debentures. 

Effect of declaration 

Section 187B, in its turn, deprives the trustee governed by s. 153B 
as aforesaid of the rights and privileges including the right to vote by 
proxy exercisable by him as a member at any meeting of the company 
concerned or at any meeting of any class of members thereof and vests 
them in the public trustee. The latter may, instead of himself attending 


MEMBERS 


99 


vi] 


the meeting and exercising these rights and privileges, appoint as his 
proxy any officer of Government or the trustee himself to attend such 
meeting and to exercise rights and privileges in accordance with his 
directions. Where the trustee himself is appointed as the proxy, the 
section, very curiously, provides that such trustee would be entitled to 
exercise such rights and privileges in the same manner as he would 
have been but for the aforesaid provision of the section. This concession 
may, however, be explained on the footing that it probably envisages 
cases, of trustees who, in the opinion of the public trustee, are not likely 
to misuse the rights and privileges in respect of the shares held by them 
in trust and may, therefore, be left free to exercise the same, as it were, 
in their own capacity as members unhampered by any directions that 
the public trustee might otherwise give in that behalf. 

The public trustee may also abstain from exercising these rights and 
privileges if, in his opinion, the objects of the trust or the interest of the 
beneficiaries under the trust are not likely to be affected by such absten¬ 
tion. If the trustee feels that the public trustee should not so abstain, 


he may communicate his views in the matter to the public trustee in 
writing, and the latter may, in his discretion, accept or reject the same, 
and no suit, prosecution or other legal proceeding shall lie against him 
at the instance of the trustee or any other person on the ground of any 
such abstention. 

The public trustee is also empowered by the section, for the effective 
exercise of the aforesaid rights, powers and privileges, to receive and 
inspect all books and papers of the company concerned which a member 
thereof is entitled to receive and inspect under the Act. 


Benami shareholders 

With a view to controlling benami holding of shares in the interest 
of the company’s management and its shareholders, the Amendment Act, 
1974, has introduced s. 187C in the Act which, firstly, requires a declara¬ 
tion by a benami holder of any share to the company in which such 
share is held within such time and in such form as may be prescribed, 
specifying the name and other particulars of the person who holds the 
beneficial interest in such share. The section next requires a declaration 
from the holder of the beneficial interest in the share within 30 days 
of the commencement of that Amendment Act or after his becoming 
such beneficial owner, as the case may be, specifying the nature of his 
interest, the particulars of the person in whose name the share stands 
registered in the books of the company and such other particulars as 
may be prescribed. In case of a change in the beneficial interest in such 
share, the beneficial owner thereof has to make a declaration to the 
company within 30 days from the date of such change in such form and 
con kining such particulars as may be prescribed. 

On receipt of any of these declarations, the company has first to 
ipake a note of it in its register of members and then to file with the 
he^strar a return with regard thereto in the prescribed form within 
“' orn . date of the receipt of the declaration, 
section then provides penalties in respect of contravention of 
ariy of its requirements as aforesaid. Contravention in respect of declara- 
ons without any reasonable cause is punishable with a fine to the 
extent of Hs. 1,000 for every day of its continuance, and the failure of 
me company to perform the functions required of it is punishable with 
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fine extending to Rs. 100 for every such day for both the company and 
every one of its officers who is in default. 

Besides, the section debars the beneficial owner of a share or any 
person claiming under him from enforcing any charge, promissory note, 
or any other collateral agreement, created, executed or entered into in 
relation to any share, or any hypothecation of any share, by the ostensi¬ 
ble owner thereof, if a declaration required to> be made in respect of 
such share under the section is not made. 

The section does not, however, by any of its provisions come in the 
way of the company discharging its obligation to pay dividend to the 
registered holder of any such share in accordance with the provisions 
of s. 206 of the Act. 


Investigation as to compliance with the section 

To render the control of benami holdings of shares in companies 
inescapable as it were, the Amendment Act, 1974, adds another section 
to the Act which empowers the Central Government to appoint one or 
more inspectors to investigate and report as to whether the provisions 
of s. 187C have been complied with, with regard to any share. Where 
such appointment is made in exercise of this power by the Central 
Government, s. 187D inserted in the Act as aforesaid, says that the 
provisions of s. 247 of the Act shall, as far as may be, apply to such 
investigation as if it were an investigation under that section. This sec¬ 
tion provides for an investigation with respect to the ownership of a 
company and, as stated earlier, is dealt with in the fifteenth Lecture. 

Cesser of membership 

A person may cease to be a member of a company— 

(1) by transferring his shares, but not until the name of the 
transferee is entered in the register of members; 

(2) on forfeiture of his shares [Dawe’s case, (1868) L.R. 6 Eq. 232]; 

(3) by a valid surrender of his shares (Trevor v. Whitworth, 12 
A.C. 409); 

(4) on a sale by the company of his shares under some provision in 
the articles, e.g. in exercise of its lien over his shares, and on 
the purchaser being registered as holder in his place; 

(5) on his death; 

(6) in case of his insolvency, on a disclaimer by the Official Assignee 
of his estate; 

(7) on winding up of the company (he ceases to be a member but 
remains liable as a contributory and is also entitled to his share 
in the surplus assets, if any); and 

(8) on rescission of the contract of membership on the ground of 
misrepresentation or mistake (not applicable to subscribers of 
the memorandum). 

Liability of members 

The liability of a registered shareholder to pay for the shares stand¬ 
ing in his name arises from the operation of s. 36 (2) of the Act, which 
provides that all money payable by any member to the company under 
the memorandum or articles shall be a debt due from him to the com¬ 
pany, and the articles generally provide that calls and instalments made 
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navable by the terms of issue shall be paid when due by the holder to the 
rnmoanv. In this connection it must be clearly borne in mind that it is 
the registered holder of share who is liable to pay whatever may be due 
on the shares and it makes no difference whether such holder is a bene¬ 
ficial owner of the share or a mere trustee, and in the latter case the 
cestui que trust cannot be made liable because, as stated earher, there 
is no privity of contract between him and the company. Where a share 
holder dies, his estate remains liable in respect of his stores until some 
other person is registered as the holder thereof [Bairds case, (1870) 
L.R. 5 Ch. App. 725], and where he is adjudicated an insolvent, his estate 
would vest in the Official Assignee who may either sell the shares .in 
which case the purchaser would be liable in respect thereof, or disclaim 
them leaving the company to prove its claim for damages, if any, the 
measure of damages being the amount which could have been called up 
on those shares [Re Hallett, (1894) W.N. 156; Re Hooley, (1899) 2 Q-B. 
579]. In case of a transfer of shares, the transferee on being registered 
as a holder becomes liable to pay all moneys thereafter becoming payable 


in respect of the shares. . , 

In the absence of an express agreement to the contrary, a registered 

shareholder must pay the whole nominal amount of his shares in cash. 
‘Cash’ here does not necessarily mean in terms of the current coin of the 
country. It means ‘such a transaction as would, in an action at law for 
calls, support a plea of payment’ [Larocque v. Beuchemin, (1897) A.C. 
358; North Sydney Investment, etc. Co. v. Higgins, (1899) A.C. 263]. 
The company in LcLrocque’s case agreed to buy a paper mill for £ 35,000 
in cash. The vendors agreed to take 50,000 shares in the company and 
paid for some of them in cash; but the rest were paid for by the company 
retaining part of £ 35,000 which it had to pay to the vendors for the mill. 
It was held that the whole 50,000 shares had been paid for in cash. It 
must be noted that there was first an agreement to sell the mill for cash 
and a later independent agreement to take shares. Therefore, as Lord 


Macnaughten observed : 


“If a transaction resulted in this, that there was on one side a bona fide debt 
payable in money at once for the purchase of property, and on the other side a 
oona fide liability to pay money at once on shares, so that if bank notes had been 
handed from one side of the table to the other in payment of calls, they might 
legitimately have been handed back, in payment for the property, it appears to 
me that the Act does not make it necessary that the formality should be gone 
through of the money being handed over and taken back'again.” 

The liability to pay the whole amount on shares is not discharged 
until it is actually paid up, and it may be paid from time to time as and 
when the company makes call on the shareholders. If, at any time before 
the full amount is paid up, the company goes into liquidation, the share¬ 
holder becomes liable as a contributory to pay up the balance to the 
Official Liquidator when called up (s. 429). 

If, on the other hand, a person has ceased to be a member within 
one year prior to the winding up of the company and the full amount 
due on his shares has not been paid, he is liable to be included in the 
B list (of past members) and to pay, on the shares which he had held, 
to the extent of the amount unpaid thereon, if— 

(0 on the winding up, debts exist which were incurred while he 
..y was a member; and 

(ii) the members of the ‘A’ list (which is the list of present mem¬ 
bers) cannot satisfy the contribution required from them in 
n respect of their shares (s. 426). 
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Register of members 

Section 150 of the Act makes it obligatory upon every company to 
maintain in one or more books, a register of its members. Such register 
must contain the names, addresses, and occupations, if any, of the mem¬ 
bers, (in the case of a company having a share capital) a statement of 
the shares held by each member together with their distinctive numbers 
and the amount paid or agreed to be considered as paid thereon, the 
date at which each person was entered in the register as a member and 
the date at which each person ceased to be a member. In case of default, 
the company 'and every officer of the company who permits or authorises 
such default are each liable to a fine of Rs. 50 for every day during 
which the default continues. 

The register must be kept up to date embodying all changes in the 
particulars that might be taking-place from time to time by reason of 
transfer or transmission of shares, or in the case of a joint holding, by 
a change in the order of names at the request of the joint holders, or 
by splitting of such holding in pursuance of transfers executed by the 
joint holders after they are approved by the board of directors. 

Under s. 164, a register is yrima jade, but not conclusive, evidence 
of matters directed or authorised by the Act to be entered therein. It is, 
therefore, open to a person who, for instance, has never agreed to become 
a membei to prove that fact in any proceeding in which he is sought to 
be made liable as a member on the strength of the entry in his name in 
the register of members (Bakshish Singh v. Khalsa Bank Ltd., A.I.R. 
1933 Lah. 1016), or to enforce the removal of his name from the register 
[Reese River, etc. Co. v. Smith (1879) L.R. 4 H.L. 64, 80; Baillie’s case, 
(1898) 1 Ch. 110]. 

Foreign register 

The register above referred to is one to be maintained by the com¬ 
pany in India. Where, however, a company having a share capital or 
which has issued debentures is authorised by its articles to keep a branch 
register of members or debenture holders resident in any State or coun¬ 
try outside India, it may keep such register in that State or country. 
Such register is called a foreign register. The company must, within 
30 days from the date of the opening of any such register, file with the 
Registrar notice of the situation of the office where such register is kept. 
In the event of any change in the situation of such office or of its dis¬ 
continuance, it must notify the same to the Registrar also within SO'days 
from the date thereof. In case of default, the company and every officer 
who is in default shall be liable to a fine not exceeding Rs. 50 for every 
day of such default (s. 157). 

Under s. 158, a foreign register shall be deemed to be part of the 
company’s register above referred to which may be called the principal 
register. It should be maintained in the same manner as the latter ex¬ 
cept that the advertisement before closing it should be inserted in some 
newspaper circulating in the locality wherein it is kept. A duplicate 
copy of such register should be maintained at the head office in India 
and all entries made in that foreign register including those relating to 
transactions with regard to the shares or debentures should be entered 
in the duplicate register as soon as possible. The company may at any 
time discontinue such foreign register in which case all entries made 
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therein should be transferred to the principal register. Lastly, the deci¬ 
sion of any competent Court in the State or country in which a foreign 
register is kept in regard to the rectification of such register shall be 
as effective as if it were a decision of a competent Court in India if the 
Central Government, by notification in the Official Gazette, so directs. 


Index of members 

Section 151 requires every company having more than fifty members 
to keep, unless the register is in such a form as to constitute in itself an 
index an index of the names of its members with a further obligation, 
in case of any alteration in the register, to make the necessary alteration 
in the index within 14 days. The index may be in the form of a card 
index but it must contain a sufficient indication to enable the entries 
relating to each of the members in the register to be readily found, and 
it must, at all times, be kept at the same place as the register of 
members. The section also provides a penalty for default in complying 
with its provision both by the company and its officers to the extent 

of Rs. 50. 

Location, inspection and closing of register 

Section 163, by sub-section (1), requires that the register and index 
of members, the register and index of debenture-holders, and copies of 
all annual returns (post) together with the copies of certificates and 
documents required to be annexed thereto under sections 160 and 161 
shall be kept at the registered office of the company. They may also be 
kept at any other place within the city, town or village in which the 
registered office is situate if (i) such other place has been approved, 
by a special resolution of the company, and (ii) the Registrar has been 
given in advance a copy of the proposed special resolution. Further, by 
sub-section (1A), the Central Government, notwithstanding the forego¬ 
ing provisions of sub-section (1), is empowered to make rules for the 
preservation and disposal, by destruction or otherwise, of the registers 
etc. above referred to. 

The section further provides for a right of inspection of the registers 
ajid other documents as aforesaid by members and debenture-holders 
free of charge and by outsiders on payment of a fee of one rupee at 
least for two hours during business hours of each working day except 
when, in the case of the register of members and the register of deben¬ 
ture-holders, they are closed under s. 154 (which authorises the company 
to close them on giving seven days previous notice by advertisement in 
some local newspapers for any time or times not exceeding 45 days in 
each year but not exceeding 30 days at a time). A member or creditor 
may inspect the registers and other documents by his solicitor or agent 
as well [Bevan v. Webb, (1901) 2 Ch. 59, 75], Further, any member, 
debenture-holder or outsider may also make extracts therefrom if he 
so chooses. Any person can also have a copy thereof on payment at the 
rate of six annas (paise?) for every hundred words and the company 
is bound to send such copy to the applicant within 10 days (exclusive 
of non-working days) from the date on which the requirement is received 
by the company. The company can in no event refuse to give inspection 
or fail to supply copies in proper time. If it does, the company as well 
as every officer who permits or authorises such refusal or failure are 
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each liable to be fined Rs. 50 for every day during which surh rof,, 1 
or failure continues. Besides, the Court may com^eJ an i^^ f 
inspection of the register or direct the copies to be sjnt ^ e 

The reason why the legislature has made the register open to the 

r S e .fP' air l ed hyLord Cranworth in Pokes v. Turauand 
[ ( 867) L.R. 3 H.L. 325, at p. 366] in the following words: 


‘‘When the legislature enabled the shareholders to limit their liahiliH, 
remain |p2S, “IS wo “d ^ tStefan? 

r^ ! ^ e wh m a ^e y of n 5 n g h^^ rsons deaUng with the "" 


Hence it is, as already noted, that if a person’s name is on the register 
with his consent and he claims a right to have it removed on some 
ground, he must exercise the right promptly, otherwise he forfeits it 
(Re Scottish Petroleum Co., 23 Ch. D. 413, 434). 

Further, the power to close the register of members conferred by s. 

J S ^. sua ^^ availed of prior to, and for the purpose of, payment of a 
dividend or issue of new shares. The share transfer books of the com¬ 
pany are also often closed during the period the register remains closed, 
but a date is fixed on which the shareholders must be registered in order 
to qualify for the dividend or for the issue of ‘right’ or ‘bonus’ shares, 
as the case may be. The register of debenture-holders can likewise be 

closed for the payment of interest on the debentures under the same 
section. 


Rectification of register 

Section 155 of the Act provides that the Court can rectify a regis¬ 
ter of members in two cases while the company is a going concern: (1) 
where the name of a person is, without sufficient cause, entered in or, 
after having been entered, omitted from the register, and (2) where de¬ 
fault is made or unnecessary delay takes place in entering on the register 
the fact of any person having become, or ceased to be, a member of the 
company. 

The Court is also empowered to rectify a register on the winding 
up of a company before settling the list of contributories (s. 467) . Where, 
however, the register is rectified after the list has been settled, the Court 
may re-settle the list [Re Onward Building Society, (1891) 2 Q.B. 463]. 

The provisions of these sections may be illustrated by reference to a 
few decided cases. Where the applicant was induced to take shares'by 
misrepresentation [Stewarts’ case, (1866) L.R. 1 Ch. App. 574], where 
the company improperly neglected to register a transfer [Re Stranton 
Iron and Steel Co., (1873) L.R. 16 Eq. 559], where shares were impro¬ 
perly forfeited [Re Ystalyjera Gas Co. (1887) W.N. 30; Public Passenger 
Service v. M. A. Khader, A.I.R. 1966 S.C. 489], where the company, 
acting on a forged transfer, had removed the name of the real owner from 
the register [Re Bahia, etc. Co., (1868) L.R. 3 Q.B. 584], where shares 
had been irregularly allotted to the applicant [Re Portuguese Consou - 
dated, etc. Mines, 42 Ch. D. 160], and where the applicant who had made 
an ultra vires surrender of his shares to the company claimed to have 
his name reinstated [Bellerby v. Rowland and Marwood’s Steamship Co., 
(1902) 2 Ch. 14], an order for rectification of the register was made. 
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The too visions of both these sections (155 and 467) are, however, 
not exhaustive and do not prevent the Court from altering the register 
in cases other than those specified. For instance the Court may order 
rectification of the register in order to enable each of the tw 0 3 omt-hold- 
ers of shares to exercise their joint rights as members by splitting their 
ioint holding into two parts with their names registered in a different 
order in each split account [Bums v. Siemen Bros. Dynamo Works, 

(1919) 1 Ch. 225]. 


Where registration of transfer is refused 

Where a company refuses to approve a transfer of shares, it is open 
to the transferee to apply under s. 155 of the Adt for rectification of the 
register. Section 111 of the Act which saves the power of the directors 
under the articles to refuse registration of a transfer of shares and also 
provides for a right of appeal to the Central Government against such 
refusal is no bar to such an application. In Hannagar Sugar Mills, Ltd. 
v Shyam Sunder, (A.I.R. 1961 S.C. 1969), however, the Supreme Court 
by a majority judgment has held that the power of the Central Govern¬ 
ment to entertain an appeal under s. Ill (3) of the Act being an alter¬ 
native to the riglit to approach the civil Court , must be subject to the 
same limitations which are implicit in the exercise of the power by- the 
civil Court under s. 155. The Central Government may, therefore, 
exercise the power to order that the transfer, which the directors in their 
discretion refused to register, be registered if it- is satisfied that the 
exercise of the discretion was mala fide, arbitrary or capricious and that 
it is in the interest of the company that the transfer should be registered. 
Accordingly, a person aggrieved by the company’s refusal to register a 
transfer has two forums for the redress of his grievance, namely, the 
Court and the Central Government, and he has to choose whom to ap¬ 
proach for the relief he wants (Vidyanagar Cotton Mills Ltd. v. Nazmun- 
nessa Begum, A.I.R. 1964 Cal. 335). Where, therefore, the Central Gov¬ 
ernment, by its order under s. Ill (5) of the Act, directs that the name 
of a transferee of shares be registered, by the company on its register of 
members and the company complies with that direction, the entry of the 
name thus made in the register cannot be said to have been made 
‘without sufficient cause’, and a petition for deletion of the name under 
s. 155 of the Act would not be maintainable (Arfansingh v. Panipat 
Woollen and General Mills Co. Ltd., A.I.R. 1963 Punj. 341). 


Discretion of Court 

Now, the Court in dealing with applications under s. 155 has full 
discretion either to refuse or to order rectification of the register and 
payment by the company of any damages sustained by the party ag¬ 
grieved and to make such order as to costs as it may think proper. No 
question of damages can, however, arise unless the register is ordered 
to be rectified, and damages for breach of duty on the part of the com¬ 
pany can only be claimed in an action [In re Bahia & San Francisco Rly. 
Co., (1868) L.R. 3 Q.B. 584; Ballcis Consolidated Co. v. Tomkinson, 
(1893) A.C. 396; Press Tools Corporation v. M. R. Patny, A.I.R. 1968 
A.P. 320]. The Court may, if necessary, also decide any question of 
title to any shares, whether such question arises between members or 
alleged members or between them and the company and generally any 
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question necessary or expedient to be determined for rectification of the 
register. 

Provision for appeal against Court’s order 

Sub-section (4) of s. 155 provides that an appeal shall lie on the 
grounds mentioned with reference to Second Appeals in s. 100 of the 
Code of Civil Procedure, 1908, from any order passed by the Court on 
the application, or on any issue raised therein and separately tried, (i) 
to the High Court if the order is passed by the District Court, and (ii) 
to a Bench of two Judges of the High Court if it is passed by a single 
Judge of that High Court consisting of three or more Judges. 

Right of suit not barred 

It must be noted that the remedy provided by s. 155 by a petition to 
the Court is a summary one and does not deprive an aggrieved party of 
his right to proceed by a suit for rectification of the register [Reese 
River etc. Co. v. Smith , (1869) L.R. 4 H.L. 64, 80; Mahadeo v. The New 
Darjeeling Union Tea Co. Ltd., A.I.R. 1952 Cal. 58]. Such a suit, however 
cannot be entertained by the High Court in exercise of its jurisdiction 
under the Companies Act, nor can it be treated as an application under 
s. 155 of the Act in the event of it being held that the High Court in 
exercise of its ordinary original civil jurisdiction could not entertain it 
(.Rao Saheb Manilal Gangaram Sindore v. Messrs. Western India Thea¬ 
tres, Ltd., 64 Bom. L.R. 532). 


Scope of Court’s jurisdiction under the section 

Since the remedy under s. 155 of the Act is a summary one as stated 
above, the Court may not permit it in cases involving determination of 
complicated questions of title and elaborate procedural reqmrcments and 
leave the aggrieved party to the normal remedy of a suit, Accmdntfy, 
the remedy under that section may not be allowed by the Court whe 
discovery and inspection are necessary and complicated ^estionssuch 
as of title or of forgery and fabrication of documents are 
Sugar Mills, Ltd. v. /. K. Sugar Mills AXR 1965 All. 135 i JayasMeev^ 

Rajkamal Kalamandir Ltd., 61 Bom. L.R. 1245) ’ ° r T f A shares in 
of a joint-holding of shares, the question of allotment of the shares in 

severalty which can properly be decided man action f J^ onkhoo . 

involved (Hemlata v. Stadmed Ltd., A.I.R. 19bo . ae: to the 

validity or' o^wte 

dirtctmoMhe comply and 

was in time (Smt. Soma Vatt y . Kro 9 notice of forfeiture 

Punj. 44). But the point ^^^^nder the section. The maxim 
can very well be decided by the , ]ean bands’ does not 

‘One who comes into equity must com section challenging the 

forfeiture 'of shares rfnce'The^appUcant in 

invalid and that he 
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rontinued to be the legal owner of the shares 

Ltd. v. M. A. Khadar , A.I.R. 1966 S.C. 489). 


(Public Passenger Service 


Notice of rectification to Registrar 

When a register is directed to be rectified, the Court shall order, if 
the company is by law required to file a list of members with the 
Registrar, that the rectification be notified by the company to the Regis¬ 
trar within 30 days from the date of the making of the order. In computing 
this period of 30 days the time taken to draw up the order and m 
obtaining a copy of that order shall be excluded (s. 156). 


Annual returns 

Section 159 of the Act requires every company having a share 
capital to prepare and file with the Registrar, within 60 days from the 
day on which its annual general meeting is held, a return containing 
the particulars specified in Part I of the Fifth Schedule, as they stood 
on that day, regarding its registered office, registers of members and 
debenture holders, its shares and debentures, its indebtedness, its 
members and debenture holders, past and present, and its directors, 
managing directors, managers and secretaries, past and present. Where, 
however, any of the two preceding returns has given full particulars 
as to past and present members and the shares held and transferred by 
them, the return in question may contain such of the particulars as 
relate to persons ceasing to be or becoming members since the date of 
the annual general meeting with reference to which that return was 
submitted, and to shares transferred since that date or to changes as 
compared to that date in the number of 'shares held by a member. It 
taay be noted that even where no annual general meeting is held, a 
return contemplated by the section has got to be filed with the Registrar 
within 60 days from the latest day on which such meeting should have 
been held in accordance with the provisions of the Act, and a statement 
specifying the reasons for not holding such meeting should also be filed 
along with the return. 

Since the return required by the section is to be made out as on 
the date the annual meeting is held, it seems that in case the meeting 
is adjourned, the return must be made as on the date of the adjourned 
meeting and filed with the Registrar within 60 days from such date, 
because the adjourned meeting is deemed in law to be a continuation 
of the original meeting [Jackson v. Hamlyn, (1953) 1 All E.R. 887]. 

The return envisaged by the section must be in the form set out in 
Part II of the Fifth Schedule to the Act. Besides, where any of the 
company’s shares are converted into stock, notice whereof is given to the 
Registrar, the list referred to in paragraph 5 of Part I of the Fifth Sche¬ 
dule must state the amount of stock held by each member instead of 
the shares so converted previously held by him. 

The next section requires an annual return to be made and filed by 
a company which has no share capital, within the same time as in the 
case of a company having a share capital, stating the address of the 
registered office of- the company, the names of members and the res¬ 
pective dates'on which they became members, the names of persons 
who ceased to be members since the date of the annual general meeting 
°f the immediately preceding year, and the date on which they so 
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ceased, and all such particulars with respect to persons who, at the date 
of the return, were the directors of the company, its manager and secre¬ 
tary as are set out in s. 303. The section further requires that a statement 
containing particulars of the total amount of the indebtedness of the 
company in respect of all charges, which are or were required to be 
registered with the Registrar under the Act or under any previous 
companies law or which would have been required to be registered under 
the present Act if they had been created after commencement of the 
Act, must also be annexed to the return. 

The copy of the annual return to be filed with the Registrar in the 
above two cases must be signed by a director and by the manager or 
secretary of the company. If there is no manager or secretary, it must 
be signed by two directors one of whom iriust be the managing director, 
if any. Such copy should further be accompanied by a certificate signed 
by both the signatories of the copy stating that the facts therein stated 
are correct and complete as they stood on the day of the annual general 
meeting and that since the date of the last return the transfer of all 
shares and debentures and the issue of all further certificates of shares 
and debentures have been appropriately recorded in the books main¬ 
tained for the purpose. In case of a private company, the certificate 
must further state that the company has not issued any invitation to the 
public to subscribe for any shares or debentures at any time since the 
date of the last annual general meeting or, in the case of a first return, 
since the date of its incorporation, and where the return shows more 
than 50 members, that the excess consists wholly of persons who are in 
the employment of the company or who have continued to be members 
after their employment ceased. (Section 161). 

In case of default in complying with any of the foregoing provisions 
of ss. 159, 160 and 161, the company and every officer thereof who is a 
party thereto are each liable to a fine to the extent of Rs. 50 per day. 


LECTURE VII 


CAPITAL 

Nature of capital — Kinds of capital — Voting rights - Reserve 
capital — Alteration of capital — Increase of authorised share 
capital — Increase of subscribed capital — Consolidation, can¬ 
cellation , etc . of share capital — Reduction of share capital — 
Purchase by company of its own shares prohibited— Reorgani¬ 
zation of share capital — Variation of shareholders rights — 

Stock. 


Nature of capital 

‘Capital’ usually means a particular amount of money with which 
a business is started but, in company law, this word is used 

following different senses: . _ TA va i„ e of 

(1) Nominal or authorised capital It means the nomu» 1 value or 

the shares which a company is authorised to >ssuebyits memo¬ 
randum. This kind of capital must be stated in the memo 
randum and also each year in the annual return. 
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Where any notice, advertisement, or other official publication or any 
business letter, bill head or letter paper of a company contains a state¬ 
ment of the amount of its authorised capital, it must also contain a 
statement of the amount of the capital which has been subscribed and 
the amount paid up in an equally prominent position and in equally 
conspicuous characters (s. 148). 

(2) Issued capital. It is the nominal value of shares issued for 
subscription and allotment. 

(3) Subscribed capital. It is the nominal value of shares subscribed 
for. 

(4) Paid-up capital. It means the amount paid up or credited as 
paid up on the shares issued and subscribed for, or otherwise 
allotted. 

(5) Capital assets. They are actual property of a company. 


Kinds of capital 

The Act, by s. 86, provides that the share capital of a public company 
limited by shares formed after the commencement of the Act, or issued 
after such commencement, shall be of two kinds, namely, equity share 
capital and preference share capital. Preference share capital with refer¬ 
ence to a company formed before or after the commencement of the 
Act is defined by s. 85 to mean the share capital of a company which 
fulfils two requirements: (i) that as regards dividends, it carries or 
will carry a preferential right to be paid a fixed amount or an amount 
calculated at a fixed rate, either free of or subject to income tax, and 
(ii) that, as respects capital, it carries or will carry, on a winding up 
or repayment of capital, a preferential right to be repaid the amount of 
capital paid up or deemed to have been paid up irrespective of whether 
there is a preferential right to the payment of any money in respect 
of dividends remaining unpaid upto the date of such winding up or 
repayment of capital, or of any fixed premium or premium on any fixed 
scale specified in the memorandum or articles of the company, or of 
both. Further, such capital shall nonetheless be preference share capital 
if it is entitled to any further dividend, whether fully or to a limited 
«ctent, along with the equity capital, or to participate on a winding up 
in the surplus assets of the company after the entire capital has been 
repaid. Equity share capital, on die other hand, means all share capital 
which is not preference share capital. It may be noted that the expressions 
preference share’ and ‘equity share’ will have to be construed in the light 
of these definitions of the two kinds of share capital of a company. 

Until the commencement of the present Act, shares used to be of 
Jour classes: (i) preference, (ii) ordinary, (iii) deferred, and (iv) 
JWemable preference shares. Out of these, the present Act retains the 
the second with its designation changed to ‘equity shar e* and the 
lourth which is, indeed, a sub-class of the first. Deferred shares were 
usually,.allotte d to the promoters of a company in consideration of services 
Tendered by them in bringing about the company. They either had the 
Revalue as ordinary shares or formed a class by themselves with 
a totally different value and different rights attached to them. Parlia- 
ent has, in the present Act, done away with this special class of shares, 
and accordingly, though fully paid shares may yet be issued to pro- 

vendors of property to, a public company, they will have 
to be of one of the classes of shares permitted by the Act so that 
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there may not be any discrimination in favour of the promoters and 
vendors in regard to dividends and other rights. 

We shall now deal in greater detail with these different kinds of 
shares including deferred shares which are not affected by the provisions 
of the present Act except in certain respects as will hereafter be noticed. 


(1) Preference shares 


The definition of preference share capital given in s. 85 of the Act 
as aforesaid implies that the two conditions which go to make such capi¬ 
tal are an exception, as it were, to some general rule which applies to 
the entire share capital of a company. It may be recalled that the capital 
clause in the memorandum of a company limited by shares requires the 
mention only of its authorised or nominal capital, the number of shares 
into which it is divided and the amount or the face value of each such 
share, and not of any rights in respect of any such shares. The rule 
deducible from this position is that, prima facie, all the shares in a com¬ 
pany rank pari passu, both as regards dividend and capital [Birch v. 
Cropper, (1889) 14 App. Cas. 585]. If any of these shares are given pre¬ 
ference as to dividend over other shares by the memorandum or the arti¬ 
cles of the company, that rule is displaced to that extent, and not as 
regards equal treatment of such shares with the other shares in the wind¬ 
ing up [Re Driffield Gas Light Co., (1898) 1 Ch. 451; Re Syston and Thur- 
maston Gas Light and Coke Co. Ltd., (1937) 2 All E.R. 322]. Where 
such shares are also given any specific rights in the winding up, the rule 
is completely displaced and they will have only such rights, both while 
the company is a going concern and in its winding up, as are specified 
in the memorandum, the articles or the terms of issue of such shares. 
Sargant J. observed in Re National Telephone Co. [(1914) 1 Ch. 755 at 

p. 774]: 

“It appears to me that the weight of authority is in favour of the view that 
either with regard to dividend or with regard to the rights in a winding up, the 
express gift or attachment of preferential rights to preference shares, or their 
creation, is, prima facie, a definition of the whole of their rights in that respect and 
negatives any further or other rights to which, but for the specified rights, they 

would have been entitled.” 

This principle was also laid down by the House of Lords in Will v. 
United Lankat Plantation Co., [ (1914) A.C. 11] and expressed by Lord 


Loreburn, L.C. (at p. 19) as follows: 

“When the article sets out the rights attached to a class of shares to Parucipate 
in Ihe profits while the company is a going concern or to share in the property 
of the company in a liquidation, prima facie, the rights so set out are m each case 

exhaustive.” 

Now, the holder of a preference share, according to s. 85 of the Act 
is invariably entitled to a preferential right to a “ amount or a 
amount calculated at a fixed rate as and by way of dividend while the 
company is a going concern and also to a preferential right in the wind¬ 
ing up to the repayment of the amount of capital paid up or deemed 
have been paid up by him on his share. He may, however, in addition 
be entitled to a further dividend along with the ‘equity capital', or arrears 
nf dividend irf the winding up or to participate in the surplus assets of 
the comSny after toe entire capital has been repaid in the winding up, 
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out in the provisions defining the rights in respect of such shares 
r Scottish Insurance Corporation v. Wilson and Clyde Coal Co. (194) 
A C 462- Prudential Assurance Co. Ltd. v. Chatterley-Whitfield Collle- 
riesCo Ltd (1949) A.C. 572], When no such rights are conferred by 
r he provisions defining the rights, the onus lies on the preference share¬ 
holders to show that the specified rights are not exhaustive and to prove, 
for instance, that, on winding up, they were entitled to share in the 
surplus assets after the ordinary capital had been repaid [Re Isle of 
Thanet Electricity Supply Co. (1950) Ch. 161, 168, 173].^ 

Further, preference shares may be either ‘cumulative or non-cumu- 
lative’. In case of ‘cumulative’ preference shares, if the profits of the 
company in any year are not enough to pay the dividend on such shares, 
the deficiency must be made good out of the profits of subsequent years, 
while in the other case the dividend is only payable out of the net profits 
of each year [s. 87 (2) (b). Explanation II]. When preference shares are 
not described in the articles as being of either kind, e.g., where the clause 
dealing with the preferential rights only declares that the preference 
shares are to be entitled to a preferential dividend at a specified rate per 
cent, the usual presumption is that they are cumulative, and this pre¬ 
sumption can be rebutted only if the contrary is provided by the articles 
in unambiguous terms [Foster v. Coles, (1906) W.N. 107; Staples v. 
Eastman Photographic Materials Co., (1896) 2 Ch. 303; Thornycroft & 


Co. v. Thornycroft, (1927) 44 T.L.R. 9]. 

The question whether holders of cumulative preference shares are 
entitled to arrears of dividend in the winding up depends upon the con¬ 
struction of terms defining the rights of these shares as contained in the 
memorandum or the articles. Where, for instance, the provision in the 
articles was: 


“The said preference shares shall carry the right to a fixed cumulative prefer¬ 
ential dividend at the rate of G per cent, per annum on the capital for the time 
being paid up thereon, and shall have priority as to dividend and capital over the 
other shares in the capital for the time being, and shall not carry any further rights 
to participate in the profits or assets.” 

it was held by the Court of Appeal in England that, since the priority of 
the preference shares for dividend was given by the word ‘preferential’, 
to rtiake sense of the words ‘shall have priority as to dividend and capital 
over the other shares’, the priority as to capital was clearly referable to 
a winding up and the priority as to dividend, too, was referable to arrears 
of dividend in a winding up [He De Jong (F) & Co. Ltd. (1946) Ch. 211]. 

In Re Savory (E.W.), Ltd. [(1951) 2 All E.R. 1036], the article ran 
as follows: 


“The preference shares shall confer on the holders the right to a fixed cumu¬ 
lative preferential dividend at the rate of £ 6 per-cent, per annum on the capital 
paid up thereon and shall rank both as regards dividends and capital in priority 
to all other shares, both present and future.” 

Following the decision in Scottish Insurance Corporation’s case (supra), 
Wynn-Parry J. held on the construction of this article that further parti¬ 
cipation of the preference shares in the assets of the company in the 
winding up was impliedly excluded; and he further held that since the 
provision in the article was in line with'the one in Re Walter Symons, 
Ltd. [ (1934) Ch. 308] and in Re De Jong’s case (supra) , the preference 
shares were entitled to arrears of dividend in winding up down to the 
cate of . the commencement of the winding up. 

/ 

t i 
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Where howler, the preference shareholders are, by the relevant 
article, entitled to arrears due’ at the commencement of the winding ud 
they are not entitled to arrears except as regards the dividends that have 
been declared, for dividends do not become ‘due’ until they are declared 
[fle Roberts and Cooper , Ltd. (1929) 2 Ch. 383]. ** 

It must be noted that when we speak of “arrears of cumulative pre¬ 
ference dividend in winding up’, the expression does not mean ‘declared’ 
dividend which is a debt of the company and has not been paid, but it 
means undeclared dividend which the company has failed to declare and 
to pay one year and with which it is in arrear the next year and so on 
and it is m relation to such arrears that the question as to the headers of 

preference shares being entitled thereto in winding up has been consider¬ 
ed in the foregoing paragraphs. 

Further, the arrears of dividend when payable in winding up are 
to be paid out of the assets of the company irrespective of whether or 
not they originate in profits accrued before the winding up [Re Sprinq- 

C°o Ltd™. L952) 1 Ch a 913] Ltd ' (1920) 1 Ch ' ^ ** Whar f edale Brewery 

With regard to non-cumulative preference shares, there can hardly 
be any question of claiming arrears of dividend in winding up except for 
one year, and that, too, cannot be claimed if no profits have been made 
[Coulson v. Austin Motor Co. (1927) 43 T.L.R. 493^. Accrued fraction 
of dividend for the period from the end of the last financial year to the 
commencement of the winding up, if not declared, cannot be claimed as 
arrears of dividend in the winding up in the case of such shares [Re W, 
Foster & Son, Ltd. (1942) 1 All E.R. 314]. 


{2) Ordinary shares 

Next come the ordinary shares which under the present Act are 
called ‘equity shares’. A large part of the net profits of a company, 
after paying the fixed dividend on the preference shares (if any), is paid 
as dividend on the ordinary shares. 


(3) Deferred shares 

Deferred or founders’ shares are usually allotted to the promoters of 
the company in consideration of the services rendered by them in bring¬ 
ing about the company. They may also be issued to underwriters in 
consideration of the commissions due to them from the company. As 
their name suggests, deferred shares are usually deferred in priority 
to ordinary shares. 

The peculiarity of deferred shares is that they are usually entitled 
to a certain proportion of the profits which remain after paying the divi¬ 
dends on the capital paid up on all the other shares for the time being 
issued at a particular rate, e.g., the deferred shares may be entitled to 
half the profits after a dividend of ten per dent has been paid on the or¬ 
dinary shares. They rank for dividend after all prior interests have re¬ 
ceived dividends according to the terms of the articles. 

(4) Redeemable preference shares 

This kind of shares was first introduced by s. 105B of the Act of 1913 
which reproduced the provisions of s. 46 of the English Act, 1929. The 
section of the English Act, however, was found to have been badly draft- 
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ed and unintelligible in some respects. The provisions of that section 
were, therefore, first amended and embodied in s. 71 of the Act of 1947, 
and later incorporated in s. 58 of the Act of 1948. Section 80 of our pre¬ 
sent Act reproduces the provisions of the English section with a few 
important changes. 

According to this section, a company, if authorised by its articles, 
can issue preference shares redeemable only out of profits or out of the 
proceeds of a fresh issue of shares made for the purpose of redemption, 
and such redemption will not be taken as reducing the amount of the 
authorised capital of the company. Such shares, however, have got to 
be fully paid up, and the redemption may be effected under and subject 
to the provisions of the section on such terms and in such manner as the 
articles may provide. 

Where such shares are redeemed out of profits which would other¬ 
wise be available for distribution among the members of the company, 
the section says that a sum equal to the nominal amount of the shares 
redeemed should be transferred to the ‘capital redemption reserve ac¬ 
count’ out of such profits, and such account may be applied in paying up 
unissued shares of the company to be issued to the members as fully 
paid bonus shares. 

Where a company has redeemed or is about to redeem any prefer¬ 
ence shares in pursuance of the section, it has the power to issue new 
shares upto the nominal amount of the shares redeemed or to be redeem¬ 
ed as if those shares had never been issued with the result that, by the 
issue of such new shares, the share capital of the company shall not be 
deemed to have been increased so far as fees payable under s. 611 of 
the Act in respect of such increase are concerned. Where, however, 
such mew shares are issued before redemption of the old shares, they 
will not be regarded as having been issued under the section for the 
purposes of stamp duty, unless the old shares are redeemed within one 
month after the issue thereof. 

Any failure on the part of the company to comply with any of the 
foregoing provisions of the section is made punishable with fine extend¬ 
ing to Rs. 1,000 both against the company and every one of its officers 
who may be in default in that behalf. 

It may be noted that since redemption of preference shares in pur¬ 
suance of the section is not to be taken as reducing the amount of the 
authorised capital of the company, provisions of the Act with regard to 
reduction of capital are not required to be complied with [I.R.C. v. Uni¬ 
versal Grinding Wheel Co. Ltd., (1955) A.C. 807, 818]. Such compliance 
is, however, necessary where existing preference shares are proposed to 

k conver * ed r ®^ eema ^ e preference shares even as a part of a 
scheme of arrangement since, under the section, preference shares may 

redeemable on issue only [Re St. James’s Court Estates Ltd. 
(1944) Ch. 6]. 

It may further be noted that notice of redemption of redeemable 
preierc&ce shares must be sent to the Registrar under s. 95(1) of the 

- - <* ,,i 

• . a : 1 , 

Voting rights 

* . V ; • ; /- 

^ *° 89’°* the Act enact provisions for rights to vote both 
respect equity shares and preference shares. By s. 87, every holder 
equity share capital shall have a right to vote on every resolution 
lcl—8 
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placed before the company and his voting right on a poll shall be in pro¬ 
portion to his share of the paid up equity capital of the company. On 
the other hand, a holder of a preference share capital shall have a right 
to vote only on resolutions which directly affect the rights attached to 
his preference shares and, in this connection, any resolution for winding 
up the company or for the repayment or reduction of its share capital 
is to be regarded as directly affecting the rights attached to preference 
shares. But this is not all. A preference shareholder is entitled also 
to vote on every other kind of resolution placed before the company at 
any meeting if the dividend due on his share or any part thereof, whether 
declared or not, has remained unpaid, in the case of his share being a 
cumulative preference share, for an aggregate period of not less than 
two years preceding the date of the commencement of the meeting, and, 
in the case of the share being a non-cumulative preference share, either 
for a period of two consecutive years, or for an aggregate period of not 
'ess than three years comprised in the six years, ending with the expiry 
)f the financial year immediately preceding the commencement of the 
meeting. The section further provides that, where the holder of a pre¬ 
ference share has a right to vote on any resolution in accordance with the 
foregoing provisions, his voting right on a poll shall be in the same pro¬ 
portion as the capital paid up in respect of the preference share bears to 
the total paid up equity capital of the company. Thus, it will be noticed, 
the total paid up equity capital of the company is taken as the standard 
for defining the voting rights on poll in respect of equity and preference 
shares issued by the company and accordingly, such voting rights would 
be in the same proportion as the capital paid up on either of these shares 
bears to the total paid up equity capital of the company. Section 87 thus 
removes the scope for any inequality in voting rights not only as between 
members holding equity capital inter se but also as between members 
holding equity share capital and those holding preference share capital 
of a company (Jeevan Singhji v. Balbhadra Singhji, A.I.R. 1963 Guj. 

2 ° 9 ). . 

The declaration of voting rights in respect of equity share capital 
made by s. 87 as aforesaid obviously calls for provisions, for its full im¬ 
plementation, which would, on the one hand, prohibit companies from 
issuing shares with voting rights inconsistent with those declared by that 
section and compel them, on the other, to bring into conformity therewith 
voting rights attached to shares, by whatever name called, issued by 
them before the commencement of the Act. Accordingly, Parliament 
enacted ss. 88 and 89, the first of which is of a prohibitory character and 
the second is mandatory in respect of its provisions. 

Section 88 says that no company formed after the commencement ol 
the Act or issuing share capital after such commencement shall issue 
any shares (not being preference shares) carrying voting rights or rights 
as to dividend, capital or otherwise disproportionate to the rights at¬ 
taching to the holders of other shares’ (not being preference shares). 
In other words, the section prohibits the issue of shares with dispropor¬ 
tionate rights not only as regards voting rights which must invariably 
be in conformity with those declared by s. 87 as aforesaid but also as 
regards dividend or capital. This prohibition cannot, as clearly indi¬ 
cated in the section, apply to preference shares which may carry dille- 
rent rights as to dividend, capital or otherwise depending upon the terms 
of issue of such shares although, as regards voting rights, they have got 
to conform to the provisions of s. 87 as already stated. 
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Section 89, on the other hand, by sub-sec. (1), enjoined upon all 
companies which had issued shares, by whatever name called, with vot¬ 
ing rights in excess of those attaching to equity shares under s. 87 before 
the commencement of the Act, to reduce and bring them into conformity 
with the latter within one year from such commencement, or, by sub¬ 
sec. (3), to apply to the Court within one month after the expiry of such 
year for an order specifying the manner in which it could be done in 
the event of the failure of the requisite proportion of the holders of such 
shares to agree in that behalf. In the meantime, 'that is, ‘before the 
voting rights are brought into such conformity’, the holders of such 
shares, according to sub-sec. (2) of the section, were not to exercise such 
excess’ voting rights in respect <& three kinds of resolutions as specified 

therein. 

A reference may at this stage be made to s. 90 of the Act as sub¬ 
stituted by the Amendment Act, 1974, which very rightly seeks to put 
preference shares issued before the commencement of the present Act 
on the same footing in the matter of voting rights as those issued after 
such commencement with the result that, as from the commencement 
of the Amendment Act, 1974, provisions of s. 87 of the Act 
in relation to voting rights attached to preference shares shall 
apply to the former as much as to the latter. The new section 
accordingly says that nothing in ss. 85, 86, 88 and 89 of the 
Act shall, in the case of any shares issued by a public company or a 
private company which is a subsidiary of a public company before the 
commencement of the Act, affect any voting rights attached to the 
shares save as otherwise provided by s. 89, or any rights so attached as 
to dividend, capital or otherwise. Lest there may be any doubt as to 
the true interpretation of this provision, an Explanation to the section 
declares in unambiguous terms that, on and from the commencement 
of the Amendment Act, 1974, the provisions of s. 87 shall apply in rela¬ 
tion to voting rights attached to preference shares issued by any such 
company before 1st April, 1956 (the date on which the principal Act came 
into force), as they apply to the preference shares issued after that date. 
As regards a purely private company, however, nothing in any of all 
the ss. 85 to 89 shall apply unless it is a subsidiary of a public company 
in which case it will be subject to the provisions as aforesaid. 

It will be clear from the provisions of this section that s. 9 of the 
Act which provides that the Act shall override the memorandum, 
articles, etc. of companies governed by the Act but opens with the words 
‘Save as otherwise expressly provided in the Act’ can, by virtue of those 
words which here indicate a reference to the saving provisions of s. 90, 
have no application so as to sustain a contention that voting rights in 
excess of those specified in s. 87 in respect of shares issued before the 
commencement of the Act stand automatically modified in accordance 
with the provisions of s. 87 at the end of one year mentioned in s. 89 (1) 
as aforesaid. Such modification can take effect only after the steps 
contemplated by that section are taken so as to accord with the words 
Nothing in ss. ,85, 86, 88 and 89 shall. . . affect any voting rights . . . save 
as otherwise provided in s. 89’ in s. 90 of the Act. Accordingly, the view 
expressed by Bhagwati J. in Jeevan Singh jVs case (supra) in favour of 
such contention, it is submitted, is not correct and it has been expressly 
dissented from by the Delhi High Court in Vaishnava Dass v. Faqir 
Chand (A.I.R. 1968 Delhi 6). 
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The Act, of course, does not say, as has been pointed out by the 
Delhi High Court in the case just mentioned, what should happen if the 
company does not take any steps enjoined by sub-secs. (1) and (3) of 
s. 89 as aforesaid beyond prescribing a penalty of fine extending to Rs. 
1000 as against the company and every officer thereof only in respect of 
default in complying with sub-sec. (3). It would, however, seem from 
the provisions of sub-sec. (2) of that section that, if no such steps are 
taken and the voting rights are not reduced and brought into conformity 
with those specified in s. 87, the holders of shares with excessive voting 
rights will continue to exercise all such rights in respect of resolutions 
other than those specified in that sub-section. The third kind of resolu¬ 
tion specified in that sub-section having now become non-available after 
the abolition of managing agents and secretaries and treasurers, the first 
two kinds of resolutions only would exclude the exercise of such voting 
rights. They are: (1) a resolution appointing or re-appointing a director 
or varying the terms of an agreement with a managing or whole-time 
director, and (2) a resolution relating to the appointment of buying or 
selling agents. 

Turning to further provisions of s. 89, sub-sec. (4) thereof empower¬ 
ed the Central Government to exempt a company, in respect of any 
shares issued by it before 1st December, 1949, from the foregoing 
requirements of the section if, in its opinion, the exemption was neces¬ 
sary in the public interest or in the interest of the company or of any 
class of shareholders or of the creditors or any class of creditors there¬ 
of. In regard to this power, it has been held by the Bombay High Court 
in Nava Samaj Ltd. v. Registrar of Companies (67 Bom. L.R. 362) that 
this power could be exercised only once and the exemption granted in 
exercise thereof cannot be revoked. 

It is interesting to note, however, that while an appeal against the 
decision of the Bombay High Court in that case striking down the 
Central Government’s order revoking the exemption was pending in 
the Supreme Court, the order of that Government granting exemption 
in respect of deferred shares in that case has itself been quashed by the 
Delhi High Court on a petition by some equity shareholders under article 
226 of the Constitution in Vaishnava Dass’s case (supra) on the ground 
that the Central Government in making that order had not applied its 
mind to the relevant facts of the case nor cared to ascertain whether the 
3rd respondent was really a public trust and had ‘ignored the law bear¬ 
ing on trusts, in holding that the deed produced before it is a trust deed’. 
In view of this finding, the Court did not think it necessary to express 
any opinion on the questions: (1) whether the Central Government’s 
power to grant exemptions under s. 89 (4) would come to an end on the 
expiry of one year mentioned in s. 89(1), and (2) whether such power 
is of an administrative or quasi-judicial character. 

As regards the first of those two questions, however, it can, on a 
close scrutiny of the provisions of s. 89 and considering the intention of 
the legislature in enacting them, safely be said that the power of the 
Central Government could be exercised only within the period of one 
year mentioned in s. 89 (1) before the company took any steps to reduce 
the excessive voting rights in respect of the shares to the level provided 
in s. 87 because, thep only, the company can be said to be effectively 
exempted ‘from the requirements of sub-sections (1), (2) and (3)’ of 

s. 89. 
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With regard to the second of those two questions, it was indeed un¬ 
necessary for the Court to pronounce any opinion in view of its reliance 
UDon the observation of the Supreme Court in Barium Chemicals Ltd. v. 
The Company Law Board (A.I.R. 1967 S.C. 295) that the non-applica¬ 
tion of its mind by the Government to relevant circumstances is a good 
ground for challenging the validity of an order made by it. In such 
cases, it is immaterial whether the impugned order is made by the Gov¬ 
ernment in exercise of its administrative or quasi-judicial power. 

At any rate, s. 89 seems to have no more importance than merely of 
a historical and academic nature since the requirements provided therein 
had to be complied with within an aggregate period of thirteen months 
from the commencement of the Act, i.e. 1st April, 1956, and the Central 
Government’s power to grant exemption was apparently exercisable also 
during the same period, if not during the period of only one year from 
such commencement as mentioned in sub-sec, (1) thereof. 


Reserve capital 

A company may have a certain portion of its share capital as ‘Re¬ 
serve capital’ i.e. capital which cannot be called up except in the event 
and for the purpose of winding up of the company. This must be done 
by a special resolution of the company (s. 99). 

Another peculiarity of ‘Reserve capital’ is that it cannot be dealt 
with in any manner even under a power in its memorandum or articles 
[Bartlett v. Mayfair Property Co. (1898) 2 Ch. 28]. In this case £5 out 
of each £10 share was declared as reserve capital of the company by a 
special resolution. Thereafter, debentures were issued charging the said 
reserve capital and the company’s property. It was held that the reserve 
capital of £5 per share was not charged and the debenture-holders had 
not a first claim upon it. This decision was later followed by Bucklev J. 
in Re Irish Club Co. Ltd. f [ (1906) W.N. 127]. 

Alteration of capital 

Now, the capital of a company may be altered by the company when¬ 
ever it finds such alteration necessary. But the power to alter the capital 
must be given by the articles of the company and the manner in which 
the alteration can be effected should also be laid down by the articles. 
If no such power is given and the manner Jaid down, the company may, 
by a special resolution, alter the articles so as to provide for them 
[Andrews v. Gas Meter Co., (1897) 1 Ch. 361]. 

The capital of a company may be altered in several ways. It may 
be increased or reduced or the company may consolidate, divide, cancel 
or convert into stock the shares into which the capital is divided under 
the memorandum. The Act provides for these various alterations in ss. 
** ^nd 100. These sections provide one more case of alteration of the 
conditions of a memorandum of association. 

Increase of authorised share capital 

. Now, the share capital of a company, whether converted into stock 
f r hicreased by the company in pursuance of the power con¬ 

ferred by the articles and in general meeting by an issue of new shares 
amount as the company thinks expedient [s. 94(1) (a)], and the 
resolution sanctioning the increase may direct the manner in which such 
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new shares shall be issued or distributed. Where the capital is increased 
beyond the authorised capital [which is the case contemplated by s 
94(1) (a)], the notice of increase including particulars of the classes of 
shares affected and the conditions, if any, subject to which the new 
shares are to be issued must be filed with the Registrar within 30 days 
of the passing of the resolution. In case of a company not having a share 
capital and increasing the number of its members beyond the registered 
number, it must file a notice of the increase of members within the same 
time after such an increase is resolved upon. In case of default, the com¬ 
pany and every officer authorising or permitting the same shall be liable 
to a fine to the extent of Rs. 50 per day (s. 97). 

The increase of share capital contemplated by the sub-section is 
really an increase brought about by a creation of new shares simpliciter 
and it is not necessary that the new shares should have been offered or 
allotted to the existing members of the company or otherwise ( Mafia - 
laxmi Mills v. State , A.I.R. 1968 Raj. 331). Clause (a) of that sub-sec¬ 
tion undoubtedly uses the words ‘by issuing new shares’, but it must be 
noted that the clause corresponds to cl. (a) of s. 61 (1) of the English 
Companies Act, 1948, which says, ‘. . . . increase its share capital by new 
shares of such amount as it thinks expedient’ and no question of ‘issuing’ 
new shares for the purpose of increasing the share capital can ever arise 
under that clause. In other words, an increase of capital does not of it¬ 
self imply a further issue of shares. Accordingly, the words ‘by issuing 
new shares’ as aforesaid must be construed to mean ‘by creating new 
shares’ of such amount as the company thinks expedient, particularly in 
view of the provisions of s. 81 (infra) , which deals with the issue of fur¬ 
ther shares so as to increase the subscribed capital of the company 


Increase of subscribed capital 

(1) by allotment of further shares 

Provisions of s. 81 of the Act relating to further issue of capital may 
be noted at this stage. Where at any time after the expiry of two years 
from the formation of a company, or of one year from the first allotment 
of shares in that company, whichever is earlier, it is proposed to increase 
the subscribed capital of the company by allotment of further shares, the 
section requires such shares to be offered to holders of equity shares 
in proportion, as nearly as circumstances admit, to the capital paid up 
on those shares'at the date of the offer by a notice limiting the time not 
being less than 15 days within which the offer, if not accepted, will be 
deemed to have been declined. The notice must also state that the offer 
includes a right to renounce the shares offered or any of them in favour 
of any other person unless the articles otherwise provide. Trie right to 
renounce the shares will, however, in.no way extend-the time within 
which the offer should be accepted as specified in the notice nor can it 
be exercised a second time on the ground that the person in whose favour 
it was first exercised had declined to take the shares. If the offer is no 
accepted, or the time^ specified in the notice expires, the Board of direc¬ 
tors may dispose of the shares offered in such manner as they think most 

beneficial to the company [sub-sections (1) and (2)]. 

By sub-section (1A). it is provided that the further shares may^o 
be offered to any persons in any manner irrespective of the existing 
shareholders if a special resolution is passed by the company in gen 
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meeting in that behalf, or where no such special resolution is passed at 
S meeting, if the proposal has been carried by a majority of votes and 
the CentrS Government is satisfied on the application of the Board of 
rlirpotors that the proposal is most beneficial to the company. 

These provisions, be it noted, do not apply to a private company 

[sub-section (3) (a)]. 


(it) by conversion of debentures and loans into shares 

Sub-sec. (3) (b) of s. 81 with a new proviso substituted by the 
Amendment Act 53 of 1963 envisages an increase of subscribed capital 
of a company caused by the exercise of an option attached to debentures 
issued, or loans raised, by a company (i) to convert such debentures or 
loans into shares in the company or (ii) to subscribe for shares in the 
company and says that the foregoing provisions of sub-sections (1), 
HA) and (2) of the section shall not apply to such increase. This is, 
however, subject to three conditions: (1) the terms of issue of the 
debentures or those of loans must include a term providing for such 
option, (2) such term must either have been approved by the Central 
Government or be in conformity with the rules, if any,'made by that 
Government in that behalf, and (3) except in the case of debentures 
issued to, or loans obtained from, the Government or any institution 
specified by the Central Government in that behalf, it must also have 
been approved by a special resolution of the company before the issue 
of the debentures or raising of the loans. It is only where these condi¬ 
tions are satisfied that the option as aforesaid becomes exercisable and 
the consequent increase of the subscribed capital of the company would 


be perfectly valid in law. ., , , 

It may be noted that it is by the new proviso as aforesaid that ap¬ 
proval of the company by a special resolution to the term providing for 
an option in respect of debentures issued to, or loans obtained from, the 
Government or any institution specified by the Central Government in 
that behalf has been dispensed with, and to that extent the shareholders 
of the company are deprived of their valuable right of expressing their 
opinion on the desirability or otherwise of issuing debentures to, or 
obtaining loans from, the Government or any such institution with such 
option. Apart from this deprivation of the rights of the shareholders, there 
is a much greater harm wrought to their interest in the company by the 
mischief of this provision. The terms on which these financial institu¬ 
tions advance loans these days to private sector companies which are in 
the process of building up their business or industry entitle them (1) to 
earn a fairly high rate of interest on the amount of the loan during the 
period of gestation of the company concerned while its shareholders get 
no return on their investment in its shares, (2) to convert a part of the 
loan into equity shares of the company at par or at a nominal premium 
at a time when, in their opinion, the company would be able to pay 
dividends at a rate equal to, or higher than, the rate of interest payable 
on the loan and the market price of the shares has substantially risen, 
■(3) to earn such dividend on such shares, and (4) to sell those shares 
and earn a capital gain of no small magnitude, besides having their 
nominees on the Board of directors of the company. In the case of pros¬ 
perous companies seeking loans for expansion of their business or indus¬ 
try, the terms of loan advanced by these institutions give them an option 
to convert a part of the loan into equity shares of the company concerned 
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at a price much below the market priee prevailing at the date of tK* 
advance °f the loan during a specified period of time (usually two yeals^ 
after the expiry of two or three years from such date with the result 

of thA ? exercisin S tbe oP^on, they earn a higher return on the amount 
of the loan converted into shares much quicker than in the case 7nTw 

th P ^° WmS companies and even earn a sizeable caoital gain by selling 
the shares at any suitable time thereafter. It is not unnatural, therefore 8 

to mPa t ni + l S wlth + exce 1 Uent rec °rd of progress and management seek 
^ ent their m l er J} al resour ces to meet their current and future 
financial requirements by pruning the dividends payable to their share¬ 
holders and inviting deposits from the shareholders and the public at 
attractive rates of interest and refrain from applying for loans from 
such institutions since, in their view, the financial institutions, in advLc- 

Jho T u optlon fi seek ’ b y the exercse of the option, to have 

the best of both the worlds m utter disregard of their role as mere 

financiers to help the industrial growth of the country. 

f +u N °V beil i g u 111611 ,! w A th ^ s encroachment upon the legitimate rights 
of the shareholders, Parliament, by adding sub-sec. (4) and three other 
sub-sections to the section by the same Amendment Act as aforesaid 
empowered the Central Government in the name of public interest to 
direct, by an order, the conversion of any debentures issued to, or loans 
raised from, any Government by a company either before or after the 
commencement of the said Amendment Act, or any part thereof, into 
shares in the company on such terms and conditions as appear to it rea¬ 
sonable in the circumstances of the case, even if no term providing for 
an option for such conversion is included in the terms of issue of such 
debentures or the terms of such leans. A mere perusal of this provision 
should convince one of the dtastic effect it would have in relation to the 
ownership and management of a company which, in its enthusiasm for 
expanding its activities or otherwise, borrows loans from the Govern¬ 
ment in excess of its subscribed capital. The only limitation to the exer¬ 
cise of the power by the Central Government under this provision is that, 
in its opinion, it is necessary ‘in the public interest’ to direct the con¬ 
version of the debentures or loans into shares in the company concerned. 
This opinion, however, is subjective in character, and cannot be challeng¬ 
ed in a Court of law although, as will be presently seen, the terms and 
conditions of such conversion may be challenged by way of an appeal to 
the Court. 


Though the opinion of the Central Government as aforesaid is a 
matter of subjective decision of that Government, the terms and condi¬ 
tions of the conversion have to be determined with due regard to certain 
circumstances. These circumstances are set out in sub-sec. (5) of the 
section, and they are: (i) the financial position of the company; (ii) 
terms of issue of the debentures or the terms of the loans; (iii) the rate 
of interest payable on the debentures or the loans: (iv) the capital of 
the company; (v) its loan liabilities; (vi) its reserves; (vii) its profits 
during the preceding five years; and (viii) the current market price of 
its shares. 

The next sub-section requires a copy of the proposed order in draft 
to be laid before each House of Parliament for a total period of 30 days 
which may be comprised ip one or more successive sessions. 

If the terms and conditions of such conversion as embodied in the 
order issued by the Central Government under sub-sec. (4) are not ac¬ 
ceptable to the company, sub-section (7) provides the company with a 
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•„ ht of appeal to the Court in regard to such terms and conditions, to 
he exercised within 30 days.from the date of communication to it of such 
order or such further time as may be granted by the Court. The order 
nf the Central Government under sub-sec. (4) would be subject only to 
the decision of the Court on such an appeal, if filed; otherwise it would 

be final and conclusive. , . . a . 

The section did not, however, provide the manner for giving eltect 

to such order with reference to the company’s memorandum and articles. 

This omission has now been made good by the Amendment Act, 1974, 

bv inserting s. 94A in the Act which says that, where such order is 

made the conditions of the memorandum of the company concerned 

shall stand altered and the nominal share capital of such company shall 

stand increased by an amount equal to the amount of the value of the 

shares into which such debentures or loans, or part thereof, has been 

converted. The Central Government would then, in such cases, send a 

copy of the order to the Registrar and also to the company, and the 

company shall, within 30 days from the receipt of the order, file with the 

Registrar a return in the prescribed form with regard to the increase of 

the share capital. The Registrar, on his part, shall, on receipt of the 

return, carry out the necessary alterations in the memorandum of the 

company. . ... 

The section then empowers the Central Government to give a similar 

direction on the application of a public financial institution which, in 
exercise of its option attached to any debentures issued or loans raised 
by a company, has converted such debentures or loans or any part thereof 
into shares of the company. Here, too, the Registrar is required to carry 
out alterations in the company’s memorandum on. receipt of the order 
from the Central Government and the return of the company as afore¬ 
said. 


Public financial institutions 

A public financial institution as defined by s. 4A inserted by the 
Amendment Act, 1974, is an institution as may, by notification in the 
Official Gazette, be specified by the Central Government, provided, how¬ 
ever, that no institution shall be so specified unless: (i) it has been 
established or constituted under any Central Act, or (ii) not less than 
51 per cent, of the paid-up share capital of such institution is held or 
controlled by the Central Government. 

Apart from this general provision, the section itself specifies certain 
institutions as such institutions for the purposes of the Act. They are: 

(i) the Industrial Credit and Investment Corporation of India, Ltd.; 

(ii) the Industrial Finance Corporation of India established under s. 3 
of an Act of 1948, bearing the same name; (iii) the Industrial Develop¬ 
ment Bank of India established under s. 3 of an Act of 1964 with the 
same name; (iv) the Life Insurance Corporation of India established 
under s. 3 of the Life Insurance Act, 1956; and (v) the Unit Trust of 
India established under s. 3 of the Unit Trust of India Act, 1963. 

Consolidation, cancellation, etc. of share capital 

Next, a company having a share capital may, in pursuance of the 
power conferred by the articles and in general meeting, consolidate and 
divide all or any of its share capital into shares of larger amount than 
the' existing shares or convert all or any of the paid-up shares into stock 
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and reconvert stock into paid-<up shares of any denomination Fs 
94(1) (b) and (c)]. L * 

A company may also be authorised by the articles to sub-divide the 
capital into shares of smaller amount than is specified in the memoran¬ 
dum. This power must also be exercised in general meeting. The effect 
of such sub-division will be that the amount remaining unpaid on each 
new share shall be proportionate to that unpaid on the shares from which 
the division is made [s. 94(1) (d)]. If, for instance, shares of Rs. 1,000 
each, on which Rs. 500 have been paid, are sub-divided into 10 shares 
of Rs. 100 each, the new shares will be each of Rs. 50 paid. 

Similarly, a company may cancel any shares which at the date of 
exercising the power in that behalf have not been subscribed for or agre¬ 
ed to be subscribed for by any person, and diminish the amount of its 
share capital by the amount of the shares so cancelled. This sort of 
diminution of the capital is not to be deemed the reduction of share 
capital within the meaning of the Act [s. 94(1) (e) and (3)]. 

Notice of the consolidation, conversion or reconversion, sub-division 
and cancellation should be filed with the Registrar within 30 days there¬ 
of. In case of default, both the company and every officer thereof who 
may be a party thereto are punishable with fine extending to Rs. 50 per 
day (s. 95), 

The alteration of capital effected in any of the foregoing ways should 
be noted in every copy of the memorandum and articles of the company 
issued after the date of the alteration (s. 40). 

As already stated, the power to increase, consolidate, convert, sub¬ 
divide or cancel the capital of a company must be exercised by the com¬ 
pany in general meeting. Subject to this, the power must be exercised 
in the manner indicated in its articles, either by ‘special resolution’ or 
‘ordinary resolution’ and no confirmation by the Court is necessary 
[s. 94(2)]. 


Reduction of share capital 


Firstly, the power to reduce capital must be given by the articles. 
If no such power is given, the articles may be changed by a special reso¬ 
lution so as to confer such power on the company. It is not sufficient 
that such power is provided in the memorandum. The articles must a ^° 
confer such power [Re Deocine Patent Packing Co., (1903) W. N. 82, e 

Patent Invert Sugar Co. Ltd., 31 Ch. D. 166]. . , 

Now, under s. 100 of the Act, the capital may be reduced by a special 


resolution * 

(a) by reducing or extinguishing the liability of members for un¬ 
called capital, or , . __ 

(b) by writing off or cancelling any paid-up capital which is lost or 

unrepresented by available assets, or 

(c) by paying off capital which is in excess of'the wants of the com 

(d) hi any other way approved by the Court. n to 

Reduction under els. (b) and (c) may be made either in addition t 

or without extinguishing or reducing the liability of members f 

'' U Th?w“d ■ffl.pll.r includes nomin.I c.pit.l, whether issued or » 

issued and°if whether full, STsSA 

so that a company may reduce its stock L tie Ausopp an* 
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/iorm *»i WR 6441 Every reduction must involve the reduction of 

( -nil caS' and a reduction of unissued capital may be combined 
nominal capital, mi.a while issue d capital may be reduced 

2 A^ony of The resolution should be filed with the Registrar within 15 

folhTreducluinTf the shale capi^l.nece^ary alterations must also be 
made in the memorandum and articles issued thereafter. 

Procedure for reducing capital 

The special resolution of the company reducing the capital, however, 
must in alTcases be confirmed by the Court and, for that purpose, the 
company must apply to the Court by petition for an older confirming 
the reduction. After such petition is filed, in cases where the reductio 
involves diminution of any liabilities in respect of unpaid capital or the 
repayment to any shareholder of any paid-up capital, the Court settles 
the tot of creditors entitled to object to the reduction and then inquires 
into the objections raised by any of the creditors included m such list 
unless, having regard to any special circumstances of the case, it directs 
that no such list be settled and no such inquiry be made as regards any 
class or classes of creditors. Special circumstances under which such 
direction can be given, however, must be such as would satisfy the Court 
that, as far as can be reasonably foreseen, the relevant creditors would 
not be adversely affected by the proposed reduction of capital and would 
he no worse off than if they had attended and objected to the application 
for confirmation [Re Lucania Temperance Billiard Hall ( London ) Ltd., 

On settlement of the list of creditors and after hearing their objec- 
tions, if any, the Court, on being satisfied that either the creditors 
consent to the reduction has been obtained or their debts or claims have 
been discharged or secured by the company, may confirm the reduction 
on such terms and conditions as it may think fit. The Court ™ a y a so 
require the company to publish the reasons for reduction for the infor¬ 
mation of the public (s. 102). 


Principles for confirming reduction 

Now, the jurisdiction of the Court for the exercise of the power to 
confirm reduction of capital arises whenever the company seeking reduc¬ 
tion has passed a resolution to that effect [Poole v. National Bank of 
China Ltd. (1907) A.C. 229]. Such power is perfectly general in character 
and is not limited except in regard to the procedure for its exercise 
in cases of reduction involving interests of creditors. Courts have, how¬ 
ever, laid down certain principles for the exercise of the pdwer. For 
instance, in a case where the reduction involved repayment of some pmd- 
up capital, it was observed by Radcliffe, L. J. in Ex Parte Westbum 
Sugar Refineries Ltd., [ (1951) 1 All E.R. 881]: 

“If transaction itself is competent, the Court should only refuse its confirmation 
if What is proposed to be done is somehow unfair or inequitable and what is unfair 
and unequitable cannot well extend beyond consideration of the interests of crem¬ 
ators, shareholders and the general public, by which term is, I think, meant persons 
who ?nay in the future have dealings with the company and may be minded to 
invest in its securities”. 
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r ° n ,. tl ? e ° ther han< *, where the reduction does not involve diminution 
holder h ? bllltles respect of unpaid capital or the payment to any share 

Court ?n the pald , up capital - th e 0nly questions to be considered by the 
r^n ’ } J h , W ° r 1 S ° f Macnau Shten in Poole v. National Bank of 
China. Ltd (supra) are: (1) Ought the Court to refuse its sanction to 

Dubhc^ho 0 " ° U h of / ega ! d t0 , the int erests of those members of the 
red,,t h °r may b? induced to take shares in the company and (2) is the 

holders’"Thus Tht e .9 ultable as between the different classes of share- 
holders Thus, the Court will refuse to confirm a reduction which is 

unfair to some class or minority of shares [British an d American etc 

UdTwu V ' C TZ’^\ AC ' 399; Sc ° ttish Insura ™ e CorpTrat^n 
Ltd. v. Wilson and Clyde Coal Co. Ltd. (1949) A.C. 462] 

In Re Robert Stephens Holdings Ltd. [(1968) 1 Alf E.R. 195] which 
was, as Plowman J. observed, the first case of its kind, a resolution for 
reduction of capital by paying off capital paid on a part of a class of 
shares, though not consented to by all the shareholders of the class, was, 
on a petition for confirmation which was unopposed, treated as fair and 
accordingly confirmed. The learned Judge, however, expressed the view 
it is submitted, quite rightly, that it was desirable in such cases to pro- 
ceed by a scheme of arrangement under s. 206 (s. 391 of our Act), for, 
although a dissentient minority shareholder could go to the Court and 
object to the confirmation of a resolution, the interests of the minority 
shareholders were better protected under s. 206 and that the ‘weakening’ 
of that provision was not a thing which the Court ought to encourage. 
In Re Saltdean Estate Co. Ltd., [(1968) 3 All E.R. 829], however, a 
special resolution for reduction of capital by paying off the entire capital 
paid on the preference shares was confirmed as being fair in the light 
of the construction put by the Court on the articles of the company 
defining the rights in respect of such shares despite the fact that the 
petition for confirmation was opposed by some of the holders of such 
shares. In course of his judgment, Buckley, J. observed (at p. 833): 

The fact is that every holder of preferred shares of the company has always 
been at risk that his hope of participating in undrawn or future profits of the 
company might be frustrated at any time by a liquidation of the company, or a 
reduction of the capital properly resolved on by a sufficient majority of his fellow 
members. This vulnerability is and has always been a characteristic of the preferred 
shares. Now that the event has occurred, none of the preference shareholders can, 
in my judgment, assert that the resulting state of affairs is unfair to him.” 


Where the memorandum of association provided that in the event 
of the company being wound up and there bein£ more than enough to 
repay the capital, both of the preference and ordinary shares, the pre¬ 
ference shareholders would be entitled to participate in the surplus as¬ 
sets rateably with the ordinary shareholders until they received another 
25s. per share, and the company passed a resolution proposing to reduce 
its authorised capital by returning the capital paid up on the preference 
shares without any premium and cancelling those shares at a time when 
those shares stood at less than par, and no meeting of the preference 
shareholders had been held, it was held that the reduction was fair in 
all the circumstances to the preference shareholders and that, in view 
of the fact that no one had appeared to object to the confirmation of the 
reduction of the capital, the Court in exercise of its discretion should 
confirm the reduction [Re William Jones & Sons, Ltd. (1969) 1 All 
E.R. 913]. In Re Development Co. of Central and West Africa [(1902) 1 
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Ch. 547] the Court refused to sanction the cancellation of a class of 
shares on the footing that in lieu thereof the company was to issue to the 
holders a*larger amount of paid'up shares of another class since such a 
course amounted to issue of shares at a discount. At any rate, the Court 
cannot confirm a conditional reduction [Re Castiglione Ershine & Co. 
Ltd . (1958) 2 All E.R. 455]. 


Where a creditor is unlisted and unpaid 

It may be noted that the creditors have a right to object, as stated 
earlier, if the reduction involves (a) diminution of liability in respect of 
unpaid share capital, or (b) payment to any shareholder of any paid-up 
capital, or (c) in any other case if the Court so directs [s. 101(2)]. In 
other cases, they have no right to object except in very special circum- 
starfces [Re Meux Brewery Co. Ltd., (1919) i Ch. 28]. 

If any creditor entitled to object to the reduction of share capital is, 
by reason of his ignorance of the proceedings for reduction or of their 
nature and effect with respect to his claim, not entered on the list of 
creditors and, after the reduction, the company is unable to pay the 
amount of his debt or claim within the meaning of s. 434 of the Act, then, 
(1) every person who was a member of the company at the date of the 
registration of the order for reduction, effected in the manner stated in 
the next paragraph, shall be liable to contribute for the payment of that 
debt or claim an amount not exceeding the amount which he would have 
been liable to contribute if the company had commenced to wind up on 
the day before the registration, and (2) if the company is wound up, the 
Court, on the application of any such creditor and proof of his ignorance 
as aforesaid, may, if it thinks fit, settle accordingly a list of persons so 
liable as contributories, and make and enforce calls and orders on them 
as if they were ordinary contributories in a winding-up. In such a case, 
however, the rights of the contributories inter se will not be affected 
(s. 104). 


When does reduction become effective? 

On the resolution thus being confirmed by the Court, the Court’s 
order confirming the reduction must be produced before the Registrar, 
and a certified copy of the order and a minute approved by the Court 
showing, with respect to the share capital as altered by the order, (i) the 
aipount of the share capital, (ii) the number of shares into which it is to 
be divided, (iii) the amount of each share, and (iv) the amount, if any, 
deemed to be paid up on each share at the date of the registration, must 
be delivered to him for registration. Until they are registered, the reso¬ 
lution reducing share capital as confirmed by the order of the Court does 
not take effect. To show that they are registered, the Registrar issues a 
certificate which will be conclusive evidence of the requirements of the 
Act with respect to reduction of share capital having been complied with 
(s. 103). Such certificate cannot afterwards be impeached on the ground 
®ffher that the company had net by its articles any power to reduce (Re 
Wflwcejtand Smith Ltd., 72 L.J. Ch. 572), or that the special resolution 
2^^^376] n WaS * nva ^ [Ladies’ Dress Association v. Pulbrook, (1900) 
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Effect of reduction on company’s name 

By s. 102 corresponding to s. 68 (2) of the English Act of 1948, the 
Court may, while making an order confirming the reduction, further 
order, if for any reason it thinks fit so to do, that the words ‘and reduced’ 
be added to the company’s name and used for such period as it may 
think fit. In the absence of such an order, the words ‘and reduced’ need 
not be added as a part of the company’s name. 


Purchase by company of its own shares prohibited 

Prior to the amendment of the Act of 1913 in 1936, s. 55(1) clearly 
provided that no company limited by shares shall have power to buy its 
own shares unless the consequent reduction of capital was effected and 
sanctioned in the manner provided in the subsequent clauses of that 
section. The reason for this prohibition was that such a purchase 
amounted to trafficking in its own shares, thereby enabling the company 
to influence the price of its shares in the market, or operated as a reduc¬ 
tion of capital which could only be effected with the sanction of the 
Court and in the manner laid down in the Act [ British arid American etc. 
Corporation v. Couper, (1894) A.C. 399]. This prohibition was, however, 
in some cases circumvented by advancing money out of the company’s 
funds to its nominees who acquired the shares. The Amendment Act, 
therefore introduced a section, which was numbered 54A, based upon 
s. 45 of the English Act, 1929, to prevent such subterfuge and sub-sec. (1) 
of s. 55 was transposed as sub-sec. (1) of the new section. By this 
section, loans by a company on the security of its shares, and financial 
assistance by a company to a person to enable him to purchase its shares, 
were prohibited. It was, however, held that the section did not apply 
to loans to persons to enable them to subscribe for shares [Re V. G. M. 
Holdings Ltd., (1942) Ch. 235]. This defect was removed by s. 54 of the 
English Act, 1948, and s. 77 of our new Act which replaces s. 54A of 
the Act of 1913 removed that defect in its turn. 

Thus, s. 77 retains the original provision that no company limited by 
shares and no company limited by guarantee and having a share capital 
shall buy its own shares unless N the consequent reduction of capital is 
effected and sanctioned in the manner provided in the Act, and further 
prohibits any financial assistance, whether by means of a loan, guarantee, 
the provision of security or otherwise, by a public company or its subsi¬ 
diary to any person to enable him to purchase or subscribe for its own 
shares or those in its holding company. But this prohibition does not 
extend to loans by a lending company m the course of its business. Ihe 
section also does not prohibit any provision by a company in, ac ^ r dance 
with any scheme for the time being in force, of money for the 
of or subscription for, fully paid shares m the company or its 
company by trustees for the benefit of employees of the company includ¬ 
ing a director holding a salaried employment or office m the company o 
the making of loans not exceeding their six months salary or wages to 
persons other than directors or managers, bona fide m the em P »P"“ 
of the company in order to enable them to purchase or subscribe for its 
fully Paid shares or those in its holding company for their own benefit 
In case of contravention of these provisions, *e company and e™* 
officer who is a party thereto are punishable with fine not exceea g 
Rs. 1,000. Besides, the company itself may take proceedings ag 
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directors to recover compensation for their breach of trust arising out 
of such contravention [Selangor United Rubber Estates Ltd. v. Cradock 

(No. 3), (1968) 2 All E.R. 1073]. 

It may be noted that the section does not affect the rights of a com¬ 
pany to redeem any shares issued under s. 80 of the Act or under any 
corresponding provision in any previous companies law. The section also 
does not come in the way of shares being held in trust for the company 
provided that the company’s funds are ncrt applied for the purpose of 
acquiring them [Kirby v. Wilkins, (1929) 2 Ch. 444]. 

The object of the section, it will be observed, is to prohibit a com¬ 
pany not only from trafficking in its own shares through its nominee 
but also from financing the acquisition of its own shares so as to prevent 
speculators from acquiring control of the company by acquiring its shares 
on the security of its own assets and distributing its accumulated profits 
without any regard to the business of the company. It must be noted, 
however, that though the section prohibits any financial assistance by 
means of the provision of security by a company to enable a person to 
purchase or subscribe for its own shares or shares in its holding company, 
it does not invalidate or avoid the security, if provided. A company, 
therefore, cannot maintain an action to be relieved of such security 
because the object of the section is not to protect but to punish a com¬ 
pany providing security in contravention of the section [Victor Battery 
Co. Ltd. v. Curry’s Ltd., (1946) Ch. 242]. The legality of this decision 
may well be doubted in view of the fact that s. 54 (1) of the English 
Act, 1948, opens with the words \ . . it shall not be lawful for a company 
to give . . .’ and it is difficult to see why a security rendered unlawful 
by the sub-section is not void as against the company providing it. The 
decision is, however, a good authority under s. 77 of our present Act 
inasmuch as sub-sec. (2) thereof is only punitive in character when it 
says ‘No public company . . . shall give . . .’ and does not affect the validity 
of such security by employing such words as are found in sub-sec. (1) 
of the English Act as aforesaid. The section does not also invalidate the 
purchase of shares in a company by a person to whom financial assistance 
is provided by the company itself for the purpose. Thus, where moneys 
are advanced by a company to a person to purchase the shares sold by 
it in enforcement of its lien, it was held that the financial assistance so 
provided did not render the transaction void but only entailed a punish¬ 
ment for the company and its officers as provided in s. 77 (4) of the Act 
(Unity Company v. Diamond Sugar Mills, A.I.R. 1971 Cal. 18). 


Reorganisation of share capital 

A company may also need to reorganise its share capital by the 
consolidation of shares of different classes, or by division of shares into 
shares of different classes. The procedure for effecting such reorganisation 
was prescribed by s. 54 of the Act of 1913. This section was, however, 
iola\ ^ th e Indian Companies (Amendment) Act, 1942 (XVII of 
1 **7 * s } lb : sec ' (6) °I s - 153 was enlarged so as to bripg it in confor- 
iqoX W J_. sbni ^ ar sub-section of s. 153 of the English Companies Act, 
19d« * s now re " en acted in sub-section (6) or s. 206 of the Act of 

sub-section inter alia provided that an ‘arrangement’ under 
wat section (153) included a reorganisation of the share capital of the 
company by the consolidation of shares of different classes or by the 
vision of shares into shares of different classes or by both these methods. 
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In the present Act, s. 153 of the Act of 1913 figures as s. 391 and sub-sec 
(6) thereof as s. 390 (b). In the result, such reorganisation of capital can 
be carried out in the same way as any other ‘arrangement’' within the 

provisions of that section. 
The subject of arrangement and schemes of reconstruction and amalga¬ 
mation is dealt with in Lecture XIII and the procedure for carrying these 
schemes into effect is there set out in necessary detail. 

It may be noted that consolidation of shares contemplated by s 
390(b) as aforesaid is quite different from consolidation of shares envi¬ 
saged in s. 94(1) (b) of the Act (p. 121 ante) since the former provides 
for consolidation of shares of different classes while the latter speaks of 
consolidation of all or any of a company’s share capital and division 
thereof after such consolidation into shares of a larger amount than the 
existing shares. The emphasis under s. 390(b) is on ‘classes of shares’ 
whereas in s. 94(1) (b) it is on the ‘amount of shares’. 

Variation of shareholders’ rights 

It has been seen in the Lecture on Memorandum of association that 
in the case of a company limited by shares, the capital of the company 
and its division into shares of a fixed amount are required to be stated 
in the memorandum of the company by s. 13 of the Act. Such shares 
may, however, be divided into different classes by the memorandum 
or articles of the company and different rights may be attached to each 
such class also by the memorandum either expressly or by reference to 
the articles which define the rights, or by the articles. Such rights may 
also be created by the terms of issue of the shares of any class or by a 
special resolution of the company in general meeting [He Old Silkstone 
Collieries Ltd. (1954) Ch. 169]. In these two cases, however, the rights 
created are to be treated as if -they are defined by the articles. Such 
rights include rights relating to dividend, voting and distribution of assets 
in the winding up of the company. 

Now, the question is as to whether preferential or other rights 
attached to any class of shares can be varied, and if so, under what 
circumstances and by what procedure. To answer this question, it is 
necessary to distinguish the cases where such rights are attached by the 
memorandum from those where they are attached by the articles or 
created by the terms of issue or a special resolution of the company. 

Under English law 

Where the rights are attached by the memorandum, they cannot as 
a rule be varied in conformity with the principle that a memorandum is 
an unalterable charter as explained in the second Lecture, 'unless the 
memorandum itself contains a provision relating to the variation or the 
variation is effected by virtue of a scheme of arrangement or reconstruc¬ 
tion sanctioned by the Court [He Welsbach Incandescent Gas Light Co. 
(1904) 1 Ch. 87]. 

Now, so far as the English Act is concerned, for an effective opera¬ 
tion of the said principle unfettered by the power of the cofnpany to 
alter by special resolution any condition contained in the memorandum 
which could lawfully have been contained in the articles as conferred 
by s. 23(1) of that Act, the ground is first cleared by sub-sec. (2) of 
that section which provides that the section shall not authorise any 
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variation or abrogation of the special rights of any class of members 
defined by the memorandum although such rights could have been law¬ 
fully defined by the articles. 

The principle that such rights may be varied if the memorandum 
contains a provision relating to the variation, is then recognised in s. 72 
of that Act which specifies the kind of provision authorising the variation 
the memorandum should contain and provides that where a variation of 
any such rights has been effected in pursuance of such provision, the 
holders of not less than 15 per cent, of the issued shares of the class 
affected, being persons who did not consent to, or vote in favour of the 
resolution for the variation, may apply to the Court to have the variation 
cancelled, and that where any such application is made, the variation 
shall not have effect unless and until it is confirmed by the Court. The 
section then proceeds to prescribe the procedure to be adopted on and in 
respect of such application and finally provides that the decision of the 
Court on such application shall be final. 

In the light of the foregoing provisions of the English Act of 1948, 
therefore, it is clear that where the memorandum does not contain any 
provision relating to the variation of such rights, or prohibits a variation, 
the rights remain unalterable and cannot be varied except, as stated 
earlier, under a scheme of arrangement or reconstruction sanctioned by 
the Court under s. 206 of that Act. Where, however, the memorandum 
itself provides that the rights attached to the various classes of shares 
might be modified in the manner mentioned in the articles, they may be 
modified in such manner (Welsbach Incandescent Gas Light Co/s case, 
supra). 

As regards the other class of cases, viz., where special rights are 
attached by the articles, or created by the terms of issue of the shares of 
any class or by a special resolution of the company, s. 72 of the English 
Act of 1948 as aforesaid applies if a variation of such rights has been 
effected in pursuance of the same kind pf provision in its articles as in 
the case of a memorandum. 

A reference at this stage may be made to Regulation 4 of Table A of 
the First Schedule to that Act so as to know the kind of authorisation 
provision s. 72 requires in the memorandum and articles of a company 
for its operation as aforesaid. That Regulation, so far as it is material 
for our present discussion, is as follows: 


, .ff at any time the share capital is divided into different classes of shares, 
f tiT if attached to any class (unless otherwise provided by the terms of issue 
ot the shares of that class) may, whether or not the company is being wound up, 
be varied \vith the consent in writing of the holders of three-fourths of the issued 
shares of that class, or with the sanction of an extraordinary resolution passed at 
a separate general meeting of the holders of the shares of the class.” 


It is significant to note that any such provision in the .memorandum 
or articles will be available for varying the special rights of any class 
of members unless the terms of issue of the shares of such class prohi¬ 
bit the variation thereof. But in the absence of such provision in these 
documents, the mere fact that the terms of issue of the shares of a class 
do not prohibit the variation of the special rights attached to such shares 
cannot authorise their variation even in the manner specified in the 
ab °Y e Regulation, for such terms do not form part of the memorandum 
articles by which the rights are attached but constitute a contract 
etween the company and the allottees of the shares issued under those 
terms. Such terms may prohibit any variation of the special rights 
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attached to the class of shares covered by them as a matter of an agree¬ 
ment between the company and the holders of such shares, but the 
absence of such prohibition in the terms cannot imply an authority to 
either party to vary such rights. Such authority must necessarily be 
found outside such terms, not only with regard to any particular class 
of shares issued but, with respect to all classes of shares to which special 
rights might have been attached, and this could only be the memoran¬ 
dum or the articles, as the case may be. 

Now, reverting to the cases where rights have been attached by the 
articles or created by the terms of issue or by a special resolution, in the 
absence of a variation provision in the articles, the company in general 
meeting may, in the exercise of its statutory power under s. 10 of the 
English Act to alter all or any of its articles by a special resolution, 
vary such rights by such resolution. Such resolution will bind the 
holders of the shares of the class affected, for all members of a company, 
irrespective of the class of shares they hold, are bound, not only by the 
memorandum and articles of the company under s. 20 of that Act, but 
also by the statutory power of the company to alter its articles conferred 
by s. 10 of that Act as aforesaid. If such a resolution has been passed 
against the wishes of the holders of a class of shares carrying a minority 
of votes, it cannot be attacked except on the ground of fraud or oppres¬ 
sion of minority under s. 210 of that Act. Section 72 of that Act as 
aforesaid does not apply in these cases. 

Under our law 

We will now consider the position in regard to variation of special 
rights of a class of members as it obtains under our present Act. 
Normally, we would expect the same position as under the English Act 
in this respect since all our Companies Acts, past and present, and the 
amendments effected therein from time to time by several Amendment 
Acts have for the most part adopted the provisions of the English Acts. 
The position with respect to the variation of shareholders’ rights was 
accordingly the same as in the English Acts until our present Act was 
enacted in 1956. Section 61 of the English Act of 1929 which dealt with 
this subject and has been re-enacted as s. 72 in the present Act of 1948 
was bodily incorporated in our Act of 1913 by the Amendment Act of 
1936 and figured as s. 66A of that Act. 

A departure was, however, made by our legislature in respect of 
the matter in the Act of 1956. A specific provision was made in s. 106 
with respect to the manner and conditions in which rights attached to 
any class of shares may be varied and the right of dissentient share¬ 
holders to apply to the Court for cancellation of the variation was 
provided in s. 107. 

A couple of years after the new Act came into force, a Committee 
was appointed by the Central Government to examine the working of 
the Act and recommend necessary amendments. With regard to s. 106, 
the Committee found that the section was inconsistent with Regulation 
3 (1) in Table A of the First Schedule to the Act and recommended the 
sybstitution of that regulation for sub-secs. (1) and (2) of that section. 
An Amendment Bill was then drafted to give effect to the various 
recommendations of that Committee and cl. 26 of the Bill provided that 
rights attached to a class of shares may be varied in the manner specihed 
therein if (a) provision with respect to such variation is contained in 
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the memorandum or articles of the company, and (b) such variation is 
not prohibited by the terms of issue of the shares of that class. It may 
be noted that this provision is quite in harmony with the provision of 
Regulation 3(1) of Table A of our Act which incidentally is pari materia 
with Regulation 4 in Table A of the First Schedule to the English Act 
of 1948 already quoted during the current discussion, and represents the 
correct law on the subject. 

This Bill, after its introduction in Parliament on 1st May, 1959, was 
referred for scrutiny to a Joint Committee. This Committee recast cl. 
26 of the Bill in the form in which s. 106 now appears in the Act ‘to 
make the intention clear’ with the result, as will be presently seen, that 
not only the established principles of the law on the subject of variation 
of shareholders’ rights have been violated but the inconsistency of the 
original s. 106 with Regulation 3 (1) which was effectively removed by 
the original cl. 26 of the Bill has also been revived. 

To appreciate this view, the provisions of s. 106 must be looked into. 
That section says that the rights attached to the shares 61 any class may 
be varied with the consent in writing of the holders of not less than 
three-fourths of the issued shares of that class or with the sanction of a 
special resolution passed at a separate meeting of the holders of the issued 
shares of that class (a) if provision with respect to such variation is 
contained in the memorandum or articles of the company, or (b) in the 
absence of such provision, if such variation is not prohibited by the terms 
of issue of the shares of that class. 

It will be noticed that the italicized words of the section were sub¬ 
stituted by the Joint Committee for the word ‘and’ at the end of cl. (a) 
of the section as amended by cl. 26 of the original Bill and it is these 
words which tend to widen the scope of the section in a manner un¬ 
warranted by any principle of law or equity. 

The effect of this section is that special rights attached to a class of 
shares may be varied in the manner specified therein, not only if a 
provision authorising the variation is contained in the memorandum or 
articles, as the case may be, but also where, in the absence of such pro¬ 
vision, the terms of issue of the shares of a class do not prohibit such 
variation. As has been already pointed out, however, the terms of issue 
of the shares of any class constitute a contract between the company and 
the allottees of such shares, and though by such terms variation of such 
rights may be prohibited, the absence of such prohibition cannot, as a 
matter of contract, imply a provision authorising their variation in the 
manner provided by the section. If such a provision is implied, it would 
violate the sanctity of the contract which results from an agreement 
made with free consent of parties legally competent to make it. 

This part of the section is also inconsistent with Regulation 3 (1) of 
Table A of the First Schedule to the Act. This Regulation as also the 
corresponding Regulation 4 of Table A of the First Schedule to the 
English Act of 1948, as stated earlier, permit a variation in the manner 
stated therein ( unless otherwise provided hy the terms of issue of the 
shares of that class', which means that no variation can be made if it is 
prohibited by the terms of issue. There is no rule of construction to 
justify an inference from those words that rights may be varied if the 
variation is not prohibited by the terms of issue and the memorandum 
or articles do not contain a provision relating to variation. 
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It is thus abundantly clear that the italicized portion of the section 
is a sheer innovation of the legislature without any legal or equitable 
basis to support it, and the section needs an early amendment to be in 
harmony with the said Regulation and the established principles of law 
on the subject. 

It further appears that our Act does not give full and unhampered 
effect to the principle that rights attached to different classes of shares 
by the memorandum cannot be varied unless the memorandum itself con¬ 
tains a provision relating to variation. Instead of preventing a company 
from altering such rights by a special resolution as has been done by 
s. 23(2) of the English Act of 1948, s. 16(3) of our Act permits the 
variation by providing that provisions contained in a memorandum other 
than those required to be stated therein by s. 13, may be altered in the 
same manner as the articles, that is, by a special resolution of the 
company in general meeting. The sub-section further says that such 
provisions may also be altered ‘if there is any express provision in the Act 
providing for the alteration of such provisions in any other manner’. 

Thus, the effect of s. 16(3), in the case of a memorandum which 
defines the special rights and contains a variation provisions, is that such 
rights may be varied by a special resolution of the company under that 
sub-section and also by a special resolution of the holders of the shares 
of the class to which such rights are attached, under s. 106 of the Act. 
Both these provisions obviously create conflicting rights which no good 
legislation can or should ever permit. The holders of the shares of any 
class carrying a minority of votes would, in such a case, be entirely at 
the mercy of all the other shareholders and any special resolution passed 
by the company would bind such holders unless they can successfully 
attack it on the ground of fraud or oppression of minority under s. 397 


of the Act. 

There is, therefore, an imperative need to amend also s. 16 (3) of the 
Act so as to exclude the special rights attached to shares of different 
classes by the memorandum from its operation, or s. 106 by inserting 
the words such as ‘Notwithstanding anything to the contrary contained 
in the Act’ as the opening words of the section, so that full recognition 
may be accorded to the principle as aforesaid. 

Where the rights are attached by the memorandum but no provision 
relating to variation is contained therein, or any variation of such rights 
is prohibited by it, the rights may be varied, as stated earlier, only by 
a scheme of arrangement or reconstrution sanctioned by the Court under 


s. 391 of our Act. , , , A , i 

As regards the case where rights are attached by the articles or the 

terms of issue or by a special resolution of the company, and articles 

contain a provision relating to variation, the variation may be effected 

in the manner provided by s. 106. They cannot be varied by a special 

resolution of the company under s. 31 of the Act since that sec^on 1 

made ‘subject to the provisions of the Act which would undoubted y 

include the provisions of s. 106. _ . . 

Where, however, there is no variation provision m • 

31 would certainly te operative, and if the rights are var.ed by asp^ial 
resolution of the company in pursuance of that section, the holde 
the shares of the class affected will be bound by it unless ^ey ^suc¬ 
cessfully challenge the resolution on the ground of fraud or oppression 

of minority under s. 397 of the Act. 
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Consequential effect of variation of class rights on 

other classes of shares 

Now, where the rights attached to any class of shares are varied in 
pursuance of the foregoing provisions of s. 106 or otherwise, a question 
may arise as to whether such variation which is bound to affect conse¬ 
quentially the rights of the other classes of shares, makes it necessary to 
Obtain separate consent of the holders of each of such other classes to 
such variation as well. The answer to this question would seem to de¬ 
pend upon the construction of the article authorising the modification 
of shareholder’s rights in respect of his shares. Generally speaking, 
Courts do not seem to be inclined to hold that any such separate con¬ 
sent is necessary where the consequential effect is merely of a commer¬ 
cial, and not of a legal character. For instance, in Greenhalgh v. Ardeme 
Cinemas Ltd. (No. 1) [(1946) 1 All E.R. 512 (C.A.)], it was held that a 
sub-division of a class of ordinary shares of 10s. each into shares of 2s. 
each did not vary the rights of a holder of another class of ordinary 
shares of 2s. each, though the value of his voting power was affected to 
such an extent as to change the control of the company. Lord Greene, 
M.R., observed (at p. 518): 

“As a matter of law, I am quite unable to hold that, as a result of the tran¬ 
saction, the rights are varied; they remain, what they always were—a right to have 
one vote per share pari passu with the ordinary shares for the time being issued 
which include the new 2s. ordinary shares resulting from the sub-division.” 

The decision of this case was based upon the construction of an 
article which ran as follows: 

“If at any time the capital of the company is divided into different classes of 
shares, the rights attached to any class (unless otherwise provided by the terms 
of issue of the shares of that class) may be varied with the sanction of an extra¬ 
ordinary resolution passed at a separate general meeting of the holders of the 
shares of the class.” 

In two other cases the article was: *. . . all or any rights or privileges 
attached to any class of shares . . . may be affected, modified, dealt with 
or abrogated in any manner with the sanction of an extraordinary reso¬ 
lution passed at a separate meeting of the members of that class’, and 
it was held by the Court of Appeal that the proposed issue of new 
preference shares which would be in the possession of ordinary share¬ 
holders and have a majority over the existing preference shares 
did not affect the rights or privileges of the latter, saying that they might 
be affected as a matter of business in the sense that the enjoyment of 
their rights, and not the rights themselves, might be affected [ White v. 
Bristol Aeroplane Co. Ltd. (1953) Ch. 65; Re John Smith's Tadcaster 
Brewery Co. Ltd. (1953) Ch. 308], Distinguishing the remarks of Lord 
Greene in Greenhalgh's case (supra) , Evershed M.R. observed in White's 
ca$e (at p. 80): 

. . Idraw attention to the fact that the distinction was not between ‘affected’ 

and Varied’, but between ‘affected as a matter of business’ and ‘varied as a matter 
of law’.” 

In none of these cases, it will be seen, any separate meeting of the class 
of shareholders alleged to have been affected was ordered to be held. 

Rights of dissentient shareholders 

Section 107 which is intended to furnish a safeguard against an 
unfair or fraudulent use of the power to modify the special rights of any 
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class of shareholders, provides that, if in pursuance of any provision 
such as is referred to in s. 106, the rights attached to any class of shares 
are at any time varied, the holders of not less than 10 per cent of the 
shares of the class affected by the variation (15 per cent under the Eng. 
Act) may apply to the Court to have the variation cancelled and it will 
not then become effective unless and until it is confirmed by the Court. 
Such application must be made within 21 days (7 under the Eng. Act) 
after the date on which the consent was given or the resolution was 
passed, on behalf of the shareholders entitled to make the application, 
by such one or more of their numbers as they may appoint in writing 
for the purpose. The shareholders making such application, however, 
should not have consented to or voted in favour of the resolution for 
the variation. Otherwise, they would have no ground to complain against 
the variation. The Court, if satisfied that the variation would unfairly 
prejudice the rights of the class represented by the applicants, may 
disallow the variation but if not so satisfied, it shall confirm the same. 
The decision of the Court in either case shall be conclusive and no 
appeal would lie against it. 

Whatever the order of the Court, the company is required to forward 
a copy of the order to the Registrar within 30 days after service of the 
order on the company. In case of default, the company and every officer ' 
who is a party thereto shall be liable to a fine not exceeding Rs. 50. 

According to sub-sec. (6) of s. 72 of the English Act, 1948, the 
expressions ‘variation’ and ‘varied in that section include ‘abrogation’ 
and ‘abrogated’ respectively. It has accordingly been held that the section 
relates to alteration of rights attached to shares and to cancellation of 
shares [Re Saltdean Estate Co. Ltd. (1962) 3 All E.R. 829]. 

These expressions bear the same meanings in our Act, too [s. 2 (50) ] 
and will be interpreted in the same way so far as ss. 106 and 107 as 
aforesaid are concerned. 


Stock 


A word may be said here about the ‘stock’ of a company. When 
shares have been fully paid up, they may, if so authorised by the articles, 
be converted into stock by the company in general meeting as provided 
in s. 94 (1) (c). Stock is not divided in equal shares or parts and the 
divisions are not numbered but it may be divided into any amount. Thus, 
a shareholder may hold Rs. 10 worth of stock though his shares had ori¬ 
ginally been worth Rs. 100 each. Notice of the conversion of paid-up 
shares into stock must be filed with the Registrar (s. 95), and thereupon 
the rules regarding shares would cease to apply to such stock (s. 96). 
The register of members must thereafter show the amount of stock held 

by each member instead of the amount of shares (s. 150). . 

The difference between shares and stock is explained by Lord Cairns 
in Morrice v. Aylmer [ (1874) 10 Ch. App. 148 at p. 154] in the following 


words: 

“The use of the term ‘stock’ merely denotes that the company have r^ognge 
the fact of the complete payment of the shares and that the t,m ® „ot 

these shares may be assigned in frapients which for obvious-reasons f c °V£ ^ 
be permitted before, but that stock shall still be the qualification, e.g of directors 

who must possess a certain number of shares, and that th g proportion 

persons entitled to this stock who meet and vote as shareholders, m P I* „ 
of shares, which would entitle them to vote before the consolidation into stocK. 
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Shares and their allotment — Restrictions on allotment -- Effect 
Of irregular allotment — Further restrictions on allotment— 
Retumas to allotment —Issue of shares at. a discount Com¬ 
mission and brokerage on shares — Premium on issue of 
shares — Allotment of fully or partly paid shares — Share cer¬ 
tificates — Transfer and transmission of shares —Transfer and 
transmission of debentures —Blank transfer of shares —Effect 
of a forged transfer of shares — Certification of transfer of 
shares*—Restriction on acquisition of shares — Restriction on 
transfer of share by body corporate — Restriction on transfer of 
shares in foreign companies — Consequential penalties for con¬ 
travention of ss. 108A to 108C-Central Governments power 
to direct companies not to give effect to transfer— G° ve ™~ 
merit companies unaffected by ss. 108A f 1080 ~ Construction 

of references to‘shares’and‘share capital in ss. 108A to 108U 

Share warrants — Calls on shares —Forfeiture of shares 
Surrender of shares — Lien on shares — Dividends on shares 
Transfer of unpaid dividend to special dividend account. 


Shares and their allotment 

A share is a right to participate in the profits made by a company 
while it is a going concern, and in the assets of the comply when it is, 
wound up [Bacha Gazdar v. Commr. oj Income-tax, 57 Bom. UR. 
(S.C.)]. It is not a sum of money but an interest ° f 

money (Press Tools Corporation v.'M. R. Patny., A.I.R. 1968 A.P. 320.). 
Shareholders are not in the eye of law part-owners of the midertaking 
which is something different from the totality of the shareholdings (K. I. 
Perumal v. John Deavin, A.I.R. 1960 Mad. 43). The Act defines a share 
as a share in the share capital of the company, and includes stock except 
where a distinction between stock and. shares is expressed or imp 
[s. 2 (46)|]. By s. 82 of the Act, shares are classified a£ moveable pro¬ 
perty transferable in the manner provided by the articles. Under the 
next section, they must be numbered so that the shares held by each 

member may be easily identified. _ 

It has been noticed in the Lecture on Members what an allotment is 
and how it is to be made. An allotment of shares is really an act of he 
company by which an applicant for shares becomes the holder of un¬ 
appropriated shares which cannot further be allotted by the company to 
any other applicant even with his consent (Mumtaz Bank Ltd. v. Sayed 
Masud Ali, A.I.R. 1937 Lah. 812). In other words, it means the appro¬ 
priation, out of the previously unappropriated capital of a company, of a 
certain number of shares to a person. Till such allotment is made, shares 
as such do not exist. It i& only by an allotment in this sense that shares 
come into existence. Re-issue of forfeited shares is pot an allotment so 
as to bring such shares into existence since such re-issue occurs as a re¬ 
sult of the sale of the forfeited shares and not of an allotment thereof 
(Sri Gopal Jalan & Co. v. Calcutta Stock Exchange Association Ltd., 
A.I.R. 1964 S.C. 250). An allotment of shares does not amount to a 
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transfer of property within the meaning of ‘conveyance’ as defined in 
the Stamp Act [In re Madura Mills Co. Ltd., (1937) 1 M.L.J. 108], 

As already stated in Lecture VI, an application for shares is an offer 
and the allotment in pursuance of the terms of the aoplication is an 
acceptance of the offer. Such acceptance is to be communicated to the 
applicant by a notice of allotment. The allotment must be made within 
a reasonable time, otherwise the applicant is not bound to accept it 
(Indian Co-operative Navigation v. Padamsey, 36 Bom. L.R. 32). If the 
applicant receives the notice of allotment after the expiry of reasonable 
time, he must promptly repudiate the allotment. If he fails to do so, he 
will be bound by it [Crawley’s Case, (1869) 4 Ch. 322; Boyle’s Case, 
(1885) 3 W.R. 450]. 


Restrictions on allotment 


Now, the Act, by s. 69, provides as to when an allotment can be 
made. The first sub-section of this section says that no allotment shall 
be made of any share capital of a company offered to the public for sub¬ 
scription unless the amount stated in the prospectus as the minimum 
amount which, in the opinion of the directors, must be raised by the issue 
of share capital in order to provide for the matters specified in cl. 5 of 
the Second Schedule has been subscribed and the sum payable on appli¬ 
cation for the amount so stated has been paid to and received by the 
company, whether in cash or by a cheque which has been paid. A refer¬ 
ence to the contents of a prospectus in the Lecture on Prospectus will 
show what matters must be provided for while fixing the amount of 
minimum subscription (pp. 72-73, ante). 

Sub-section (2) of the section provides that the minimum subscrip¬ 
tion stated in the prospectus must be reckoned exclusively of any amount 

payable otherwise than in money. 

The next sub-section says that the amount payable on application 
on each share must not be less than five per cent, of the nominal amount 


of the share. 

Under sub-section (4), all moneys received from applicants for shares 
are required to be deposited in a scheduled bank (i) until the certifi¬ 
cate to commence business is obtained under s. 149, or (ii) where such 
certificate has already been obtained, until the entire amount payable 
on applications for shares has been received by the company, and where 
such amount has not been received within 120 days after the first issue 
of prospectus, all moneys received from the applicants must be returnea 
to them in accordance with the provisions of sub-section (5) {mjra). 
Proviso to this sub-section prescribes a penalty of fine extending o 
Rs. 5,000 for contravention of the sub-section by any promoter, directo 

or other person who is knowingly responsible therefor. 

If the conditions as aforesaid are not fulfilled within 120 days a 
the first issue of the prospectus, all money subscribed must be refimded 
without interest, within 10 days thereafter and, if not so refund«i the 
directors shall be jointly and severally liable to repay the same w. 
interest at the rate of 6 per cent, per annum from the expiration of the 

130t Any y cindifio ( n 5) r ] e q uiring or binding an applicant ^ shares to wawe 
compliance with any of the requirements of the section is expr y 
declared to be void [s. 69(6)]. 
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Provisions of this section except sub-sec. (3) as regards the quantum 
of application money are not applicable to any allotment of shares subse- 
° JL the first allotment of shares offered to the public [s. 69 (7) ]. bu 
que ntto er Qnl says that the amount payable on application on 

lhare shall not be less than five per cent, of the nominal amount of 
Directors may, therefore, allot shares to applicants who neglect 
£ e ±?he appUcationmoney, once ihe firstallotmenthasbecnregniariy 

made [In re Happy India Insurance Co. Ltd. (1939) 2 Cal. 512]. 

It wifi be observed that the section applies only to companies which 
invite the public to subscribe for their shares. It does not apply to. 
nrivate companies or to companies which on their formation do not mv 
Cpubhc to subscribe and he a statement in lieu of 
the Registrar before allotting any shares as required by s. 70 of the Act. 

Effect of irregular allotment 

In spite of the stringent provisions of s. 69 and s_70, one may find 
an allotment made in utter contravention thereof. The directors may 
choose to take a chance and proceed to allot shares although the minimum 
subscription is not reached or a prospectus or a statement m lieu of pros¬ 
pectus is not filed. Such an allotment is treated by the Act, not as void 
abirtitio, but as irregular and voidable at the instance of any applican 
to whom such allotment is made, within two months after the holding 
of the statutory meeting, or, in cases where the company is not required 
to hold a statutory meeting or where the allotment is made after the 
holding of such meeting, within two months after the date of the allot¬ 
ment and not later. It could also be avoided during that period even if 
the company in the meantime goes mto liquidation [s. 71(1) & (*)J- 
this connection, it has been held that actual legal proceedings to avoid 
the allotment need not be taken within the period specified. Notice ot 
avoidance, followed by prompt legal proceedings, though after the pres¬ 
cribed period, would be sufficient [Re National Motor , etc. Co., (1908) 2 
Ch. 228; Blancha Fonseca v. Jupiter Airways Ltd., 55 Bom. L.R. 473]. 

Furthermore, sub-section (3) of s. 71 makes every director of a com¬ 
pany, who knowingly contravenes or authorises the contravention of any 
of the provisions of s. 69 or s. 70 with respect to allotmenjt liable to con** 
pensate the company and the allottee for any loss, damage or costs which 
they may have sustained or incurred thereby. But the proceedings for 
such compensation can only be taken within two years from the date of 
the allotment* As the allotment is only voidable under the section at 
the option of the shareholder, the shareholder may keep the shares and 
yet sue the directors who have knowingly contravened either of the two 
sections 69 and 70 to compel them to make good the loss caused to him 
as a result of the irregular allotment [ Burton v. Sevan, (1908) 2 Ch. 240]. 
Every such director is also guilty of misfeasance under s. 543 of the Act 
(Indian States Bank Ltd. v. Sardar Singh , A.I.R. 1934 All. 855). 


Further restrictions on allotment 

Sections 72 and 73 of the Act introduce further restrictions on allot¬ 
ment of shares and debentures. These sections are based upon. ss. 50 and 
51 of the English Act of 1948 with a few modifications. 

■ By s. 72, no allotment shall be made of any shares in or debentures 
of a company in pursuance of a prospectus issued generally and no appli¬ 
cation made' in pursuance of such a prospectus shall be dealt with until 
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the beginning of the fifth day after that on which the prospectus is first 
so issued or such other time, if any, as may be specified in the prospectus 
Where, after the prospectus is first issued generally, a public notice is 
given by some person responsible under s. 62 for the prospectus seeking 
to exclude, limit or diminish his responsibility, the section says that no 
allotment must be made before the beginning of the fifth day after that 
on which such public notice is first given, but the liability of such person 
under the general law or the Act, if incurred in such a case, shall remain 
unaffected. The beginning of the fifth day in each of these two cases is 
referred to in the Act as ‘the time of the opening of the subscription lists’. 
The section further states that the reference to the day on which the 
prospectus is first issued generally shall be construed as referring to the 
day on which it is first so issued as a newspaper advertisement, otherwise 
to the day on which it is first so issued in any other manner. Then there 
is an important provision to the effect that the contravention of the afore¬ 
said provisions shall not affect the validity of the allotment. Only the 
company and every officer of the company who is in default will be puni¬ 
shable with fine extending to Rs. 5000. 

The provisions of the section also apply to a sale of shares or deben¬ 
tures offered by a prospectus. 

The section finally prescribes the time when an application for shares 
or debentures made in pursuance of a prospectus issued generally may be 
revoked, and says that such application shall not be revocable until after 
the expiration of the fifth day after the opening of the subscription lists. 

Section 73 which deals with the allotment of shares or debentures to 
be dealt in on a recognised stock exchange has been amended by the 
Amendment Act, 1974, first, to provide a definite period of ten weeks 
from the closing of the subscription lists for the permission being granted 
by the stock exchange, then to provide for an appeal against any refusal 
of permission by the stock exchange under s. 22 of the Securities Con¬ 
tracts (Regulation) Act, 1956, and lastly, to require permission from 
each of the stock exchanges in cases where an application for such per¬ 
mission is made to more than one stock exchange. This last requirement, 
be it noted, supersedes the decision of the Supreme Court in Union Bank 
of India v. Allied International Products Ltd. (A.I.R. 1971 S.C. 251) that 
the allotment did not become void if only one out of several stock ex¬ 
changes to which applications for permission were made granted the 
permission and the others did not. All these three changes are made in 
sub-sec. (1) of the section by which, now, an allotment of shares or 
debentures made on an application in pursuance of the prospectus shall, 
whenever made, be void if (i) an application for permission has not been 
made before the tenth day after the first issue of the prospectus, or (ii) 
if made before that day, the permission has not been granted by the 
stock exchange or each of the stock exchanges where such application 
is made to more than one stock exchange, as the case may be, before the 
expiry of ten weeks from the date of the closing of the subscription hsts. 
Such allotment shall not, however, be void, in case an appeal has been 
filed against the refusal of permission by any recognised stock exchange 
under s. 22 of the Securities Contracts (Regulation) Act, 1956, until the 

dismissal of the appeal. , _ . £ 

The next sub-section sets out the immediate effect of an allotment 

being void by virtue of the foregoing provisions of sub-sec, (1), which is 
that all moneys received from the applicants in pursuance of the pros¬ 
pectus must be refunded without interest within 8 days after the com 
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liable to repay it. In default, the directors of the company 


oanv becomes liable to repay it. in aewun, me - 

Sd be jointly and severally liable to repay all those moneys with 

interest at the rate of 12 per cent, (instead of 5 per cent, prior to the 
amendment) per annum from the expiry of the 8th day, unless they 
or any of them prove that the default was not due to their misconduct or 

n6 ^Where however, permission has been granted by the recognised 
stock exchange or stock exchanges, as the case may be, whatever money 
is in excess of the aggregate of the application moneys out of the moneys 
received from the applicants, in respect of shares or debentures shotted 
to them, the company is required, by sub-sec. (2A) inserted by the 
Amendment Act, 1974, to repay such excess money forthwith without 
interest. If it is not repaid within 8 days after the company becomes 
liable to pay it, the directors of the company would be jointly and sever¬ 
ally liable to repay that money with interest at 12 per cent, per annum 
from the expiry of the 8th day unless, as under sub-sec. (2), they prove 
that the default was not due to any misconduct or negligence on their 
part. Besides, such default on the part of the company would under 
sub-sec. (2B) similarly inserted, entail a fine upon the company and every 
one of its officers who is in default extending to Rs. 5,000, and where the 
default continues for six months after the expiry of the 8th day as afore¬ 
said, every such officer (and not the company as the wording of the sub¬ 
section suggests) would invite a sentence of imprisonment upto a period 

of one year. . . 

Sub-sec. (3) as amended by the same Amendment Act enjoins upon 

the company to keep all moneys received from the applicants in pursu¬ 
ance of the prospectus as aforesaid in a separate account in a scheduled 
bank until the permission is granted, or the appeal is disposed of, as the 
case may be; end where the permission has not been applied for or has 
not been granted, such money shall be repaid within the time and in 
the manner specified in sub-sec. (2) as aforesaid. Any default in comply¬ 
ing with the requirements of this subjection renders the company and 
every officer thereof in default punishable with fine to the extent of Rs. 
5,000. 

Yet another sub-section (3A) is inserted in the section by the same 
Amendment Act, which defines the purposes for which the moneys in 
the bank account as aforesaid may be utilised by the company. They 
are: (1) adjustment against allotment of shares, where the shares have 
been permitted to be dealt in on the stock exchange mentioned in the 
prospectus, or (2) repayment of such moneys where shares have not 
been so permitted, or where the company is unable to make the allotment 
for any other reason. 

The next sub-section declares that any condition purporting to bind 
an applicant for shares or debentures to waive compliance .with any of 
the requirements of the section as wholly void. 

Sub-sec. (5) as substituted by that Amendment Act says that it shall 
be deemed that permission has not been granted if the application for 
permission, where made, has not been disposed of within the time speci¬ 
fied in sub-sec. (1). 

The section applies also to under-writers and offers of shares or 
debentures for sale with certain modifications as described in sub-sec. 
(6) of the section. 

^By the last sub-section, a sort of warning is sounded against a com¬ 
pany stating in its prospectus that an application has been made for 
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permission for shares or debentures offered thereby to be dealt in on anv 
stock exchange except a recognised stock exchange. y 

From the foregoing provisions of the section, it will be clear that the 
moneys received in respect of applications for shares or debentures do 
not form part of the general assets of the company which are charged 
by a debenture secured by a floating charge. The relationship between 
the applicants and the company which holds the application moneys on 
the separate account as aforesaid is that of bailor and bailee, and not of 
creditors and debtor [Re Nanwa Gold Mines Ltd. (1955) 1 W.L.R. 1080 
1085]. * 

The method of reckoning fifth, eighth and tenth days referred to in 
the foregoing two sections is prescribed by s. 74 of the Act which provides 
that, in reckoning such days, any intervening public holidays shall be 
excluded, and, if any of these days falls on a public holiday, the next day 
thereafter which is not a public holiday shall be taken to be such day. 

Return as to allotment 


On any allotment of shares being made, every company must, 
within 30 days thereafter or such further time as may be allowed by the 
Registrar under sub-section (3) of s. 75 of the Act, 

(a) file with the Registrar a return of the allotment stating the num¬ 
ber and nominal amount of the shares with names, addresses and 
descriptions of the allottees and the amount paid or due and 
payable on each share: provided, however, that no shares in res¬ 
pect of whose allotment cash has not actually been received shall 
be shown in such return as having been allotted for cash; 

(b) in the case of shares (not-being bonus shares) allotted as fully 
or partly paid up otherwise than in cash, produce for the inspec¬ 
tion and examination of the Registrar all contracts in writing of 
sale, or for services or other consideration in respect of which 
any shares are allotted as fully or partly paid up otherwise than 
in cash, and file with the Registrar copies thereof and a return 
stating the number and nominal amount of shares so allotted, 
the extent to which they are to be treated as paid up, and the 
consideration for which they have been issued; where such 
contracts are not in writing, the prescribed particulars thereof 


must be filed; and 

(c) file with the Registrar (i) in the case of bonus shares, a return 
stating the number and amount of such shares comprised in the 
allotment together with the names, addresses and occupations of 
the allottees and a copy of the resolution authorising the issue 
of such shares, and (ii) in the case of issue of shares at a dis¬ 
count, a copy of the resolution passed by the company authoris¬ 
ing such issue together with a copy of the order of the Company 
Law Board sanctioning the same and, where the maximum rate 
of discount exceeds ten per cent., a copy of a similar ord ® r ° 
the Board, if any, permitting the issue at the higher Percentage 
No return need, however, be filed in respect of any allotment o 

shares which have been forfeited for non-payment of calls 

It may be noted that the Registrar has no power under legulat.on 

17 framed under s. 609 of the Act to refuse to r ^ lster * f Xted o a 
ment on the ground that some of the shares have been al.otted to 
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minor (Golconda Industries v. Companies Registrar , A.I.R. 1968 Delhi 

In case of default, every officer of the company who is a party there¬ 
to shall be liable to a fine not exceeding Rs. 500 a day, and in case of 
contravention of the proviso to cl. (a) above, every such officer and every 
promoter of the company who is guilty thereof shall be punishable with 
fine extending to Rs. 5,000 [s. 75(4)]. In addition, the Court trying an 
offence under this section may, at the time of making an order in the pro¬ 
ceedings with respect to the accused, direct, by an order, under s. 614A 
of the Act, any officer or employee of the company to make good the de¬ 
fault within the time specified in the order on pain of being further 
punished with imprisonment for a term extending to six months or fine 
or with both. Besides, the Company Court may make an order under 
s. 614 directing the company or any officer thereof to make good the 
default within such time as may be specified in the order on the applica¬ 
tion of any member or creditor of the company or the Registrar himself. 

Issue of shares at a discount 

Since the shares payable in cash represent one of the kinds of the 
capital of the company, a company cannot, as a rule, issue its shares at 
a discount. For instance, it cannot issue a Rs. 100 share with an agree¬ 
ment that only Rs. 75 shall be paid [Ooregura Gold Mining Co. v. Roper, 
(1882) A.C. 125]. Even if the company is in difficulties, or wants to com¬ 
promise a creditor’s claim, it cannot issue shares at a discount [Mother 
Lode Gold Mines v. Hill , (1903) 19 T.L.R. 341]. 

The Amendment Act of 1936, however, introduced s. 105A in terms 
of s. 47 of the English Act, 1929 (s. 57 of the Act of 1948) authorising a 
company to issue shares at a discount subject to certain conditions. That 
section is now replaced by s. 79 of the present Act which, as amended by 
the Amendment Act, 1974, authorises a company to issue shares of a class 
already issued at a discount if a resolution in that behalf is passed by the 
company in general meeting and is confirmed by the Company Law 
Board. The • resolution must specify the maximum rate of discount at 
which shares may be issued. Such discount, however, should in no case 
exceed 10 per cent. If it does, the resolution shall not be sanctioned by 
the Company Law Board unless, in its opinion, a higher percentage of 
discount may be allowed in the special circumstances of the case. Further, 
such shares cannot be issued at least for a year since the date on which 
the company became entitled to commence business, but at the same time 
they must be issued within two months after the date on which the issue 
is sanctioned by the Board or such extended time as the Board may have 
allowed. The section thus provides an exception to the rule that shares 
can not be issued at a discount, to meet such cases as where old shares 
are quoted below par and consequently, any attempt by the company to 
raise further capital by the issue of new shares of that class at par would 
be obviously frustrated. 

If a company issues any shares at a discount in contravention of 
these provisions and the allottees of such shares allow themselves to be 
registered as members, they will be liable to pay the full nominal amount 
of the shares (Ooregum Gold Mining Co.’s case, supra ). Even where 
.ares are issued for consideration other than cash but such consideration 
is not equivalent to the nominal value of the shares, or is illusory or 
colourable on the face of it, the shares have to be treated as issued at a 
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discouni and the holders thereof may be held liable to pay for them in 

(1916? W N r U2] ’ (19 ° 0) 1 Ch ' 70 ° ; RS JamSS P * km & Co ” ,d 

The section further requires that the particulars of the discount so 
allowed or so much of the discount as has not been written off must be 
stated in every prospectus relating to the issue of such shares. In case 
ot default, both the company and every one of its officers party thereto 
shall be liable to a fine not exceeding Rs. 50. 

Commission and brokerage on shares 

Although shares as a rule could not be issued at a discount, com¬ 
mission on shares was permissible on certain conditions even under the 
Act of 1913. These conditions were laid down in s. 105 of-that Act and 
are now contained in s. 76 of the present Act. The general rule of law 
is that a company cannot, save as provided in s. 79, allot any of its shares 
or apply any of its moneys, either directly or indirectly, in the payment 
of any commission, discount or allowance to any person in consideration 
of his subscribing, or procuring subscription for any shares unless— 

(1) the payment is strictly by way of commission and not with a 
view to issue shares at a discount; 

the payment of the commission is authorised by the articles; 
the payment does not exceed five per cent, of the price at which 
the shares are issued or the amount of rate authorised by the 
articles, whichever is less; 

the amount or rate of commission paid or agreed to be paid is 
disclosed in the prospectus or statement in lieu of prospectus, 
as the case may be; 

the number of shares which persons have agreed for commission 
to subscribe is also disclosed in the prospectus or the statement 
in lieu of prospectus, as the case may be; and 
a copy of the contract for the payment of the commission is de¬ 
livered to the Registrar at the time of delivery of the prospectus 
or the statement in lieu of prospectus for registration [s. 76(1) 
& ( 2 )]. 

The commission under these provisions can be paid to underwriters, 
procurers of persons to take shares, and also the persons taking shares. 
Sub-sec. (4A) added by the Amendment Act of 1965, however, provides 
that no commission shall be paid to any person who has subscribed or 
agreed to subscribe for shares in, or debentures of, a company if such 
shares or debentures are not offered to the public for subscription. 
Where, however, before the issue of the prospectus or statement in lieu 
thereof any other person or persons has or have subscribed for any or 
all of those shares or debentures and that fact together with the aggre¬ 
gate amount of commission payable under the section in respect of such 
subscription is disclosed in such prospectus or statement, the company 
may pay commission to such person in respect of such subscription. Ihis 
provision seems to have been enacted to meet those cases where any issue 
of shares or debentures is underwritten by some person and some of the 
shares or debentures out of that issue are subscribed for as it usuaUy 
happens, by directors, their relatives and friends and only the remanpng 
shares or debentures are offered to the public for subscription. At any 
rate, any attempt to issue shares at a discount by allowing the so-cali 
commission to a subscriber of shares is against the provisions of s. 76 and 


( 2 ) 

(3) 


(4) 


(5) 


( 6 ) 
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romnany may be restrained from doing so [Keatinge v. Pannga Mines 
Hd (1902) W.N. 15]. In this case, the company’s £1 shares stood at 
o s jn the market. The company proposed to issue 120,000 shares of £1 
Mch on the terms that a bonus of 7 per cent, would be returned to each 
nnolicant and also that a commission of 10 per cent, on the amount pio- 
duced by the issue would be paid to certain guarantors. It was held 
that it was an issue of shares at a discount and was illegal. 

The distinction between a ‘commission’ or ‘brokerage and a discount 
is that the former implies some service to the company beyond the mere 
agreement to take shares in return for the company’s agreement to allot 
them Such service may correspond to the one rendered by professional 
brokers, stock-brokers, bankers and the like who exhibit the prospectus 
of companies in their place of business and send it to their customers and 
bv whose mediation customers are induced to buy shares [Andreae v. 
Zinc Mines Ltd., (1918) 2 K.B. 454]. In this case A to whom commission 
was payable under an agreement did not carry on any business but merely 
agreed to introduce persons to the company to buy its shares, in return 
for a sum of money. In an action by A for recovery of the balance of the 
agreed sum, it was held that the action must fail because the commission 
payable under the agreement had not been disclosed in the prospectus 
and secondly, the sum could not be regarded as brokerage as A did not 
carry on business as a broker and was consequently not a broker. 

The distinction between an underwriter and a broker must also be 
noted. In order to insure against the risk that shares, debentures or 
debenture stock offered to the public for subscription may not be taken 
up, it has become very common nowadays for public companies to get 
their shares, debentures or debenture stock underwritten before they are 
offered for public subscription in return for a commission. An under¬ 
writer, therefore, is a person who agrees to take specified number of 
shares or debentures, or a specified amount of debenture stock in the 
event of the public not subscribing for them in consideration of a commis¬ 
sion which is called ‘underwriting commission’. Such commission is pay¬ 
able on all such shares or debentures or- debenture stock whether taken 
by the public or the underwriter, and in cash or kind, e.g., by giving them 
an option on a specified number of shares or debentures or a specified 
amount of debenture stock. A broker, on the other hand, is a sort of a 
middleman who brings about a bargain between a vendor and a purchaser 
for which he is paid a certain fee or reward which is generally called 
‘brokerage’. It is usual for public companies nowadays also to appoint 
and pay brokerage to brokers who induce their constituents to subscribe 
for, and thereby assist the companies in selling, their shares, debentures 
or debenture stock. In fact, sub-sec. (3) of s. 76 expressly provides that 
nothing in the section shall affect the power of any company to pay such 
brokerage ‘as it has heretofore been lawful for a company to pay’. 


Premium on issue of shares 

Under the earlier Acts in England it was held that premium on the 
issue of shares might be treated as profits, but this was altered by s. 72 
of the Act of 1947, and now, by s. 56 of the Act of 1948 which provides 
that where a company issues shares at a premium, whether for cash or 
otherwise, a sum equal to the aggregate amount or value of the premium 
is to be transferred to ‘The Share Premium Account* in the books of the 
company and the provisions as to reduction of capital are to apply as if 
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the share premium account were paid-up share capital of the company, 
except where the account is used to pay up bonus shares, preliminary 
expenses, underwriting commission or the premium payable on redemp¬ 
tion of any redeemable preference shares or any debentures of the com¬ 
pany. Provisions of the section apply also to shares issued at a pre¬ 
mium by any company before the commencement of the Act as if they 
had been issued after the commencement of the Act. 

This section of the English Act is adopted as s. 78 in our present Act 
and, therefore, the provisions above referred to apply to premium receiv¬ 
ed by any company on the issue of its shares in this country. 

It will be clear from these provisions that if the share premium 
account is to be utilised for a purpose other than those specified, the pro¬ 
cedure for reduction of capital as laid down in the Act has to be applied, 
e.g., where a company wishes to make a distribution of dividend out of 
such account or to write off the account to the amount lost or unrepre¬ 
sented by assets. 


Allotment of fully or partly paid shares 


Apart from the commission and brokerage that may be paid under 
s. 76, there is an exception to the rule that shares must be paid for tin 
cash, namely, that a company may allot fully or partly paid-up shares as 
consideration for a business or other property sold or services rendered 
to the company. Where such an allotment is made, the company, as 
already stated, must file with the Registrar, within 30 days of such allot¬ 
ment, a copy of the contract showing the title of the allottee and the con¬ 
sideration he gave for the shares and a return as to the allotment in terms 


of cl. (b) of s. 75(1). „ , 

But in case of such a contract, if there be any fraud or the considera¬ 
tion is colourable or illusory, the person to whom such fully or partly 
paid-up shares are allotted will be held liable notwithstanding that the 
contract is filed with the Registrar [Hongkong and China Gas Co. v. Glen, 
(1914) 1 Ch. 527]. In this case, there was an agreement to allot as fully 
paid certain proportion of all further increases of capital. On the other 
hand, it was held in Re Wragg Ltd . [ (1897) 1 Ch. 796], that if a contract 
is filed and there is no fraud, the Court will not go into the question as 
regards the adequacy of the consideration. An exhaustive statement ol 
the law on this subject which is to be found in the jud^ient of Grover, 
J. of the Supreme Court in Alote Estate v. Hiralal (A.I.R. 1971 b.C. 
at p. 922) as a quotation from Palmer’s Company Law (21st Edn., at pp. 

190 and 191) is as follows: 

“ThP consideration for the allotment of shares may be money or moneys 

s,“ris, s sziw »** 

held liable to pay for them m full. . .. , ~ + w 
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register of members was rectified. 
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In no case, however, can a company allot fully or partly paid-up 
shares in consideration of promissory notes [Chokkalingam v. Official 
Liquidator , A.I.R. (1944) Mad. 87]. 


Share certificates 

Section 113 of the Act provides that certificates must be completed 
and ready for delivery within three months after the allotment and within 
two months after the application for the registration of the transfer of 
shares unless the conditions of the issue of the shares otherwise provide. 
In case of default, a notice may be served upon the company by the per¬ 
son entitled to the certificate requiring it to make good the default, and 
if the company fails to comply with the notice within 10 days after the 
service of the notice, the Court may, on the application of such person, 
order the company and any officer thereof to make good the default within 
such time as it rnay specify and to pay all costs of and incidental to the 
application. Besides, the company and every officer thereof who is a 
party to the default are liable to pay a fine not exceeding Bs. 500 for every 
day of the default. The section applies in relation to debentures and 
debenture stock as well. 

It must be noted that the section does not impose any obligation 
upon a company ‘to deliver’ such certificates to persons entitled thereto 
but only to ‘complete and have (them) ready for delivery’. Accordingly, 
in case of default, the aggrieved person cannot, on an application to the 
Court under the section, get an order for delivery of the certificates in 
question (In re Asiatic Oxygen I td., A.I.R. 1972 CaL 50). 

The expression ‘transfer’ as used in this section has a restricted 
meaning. It means a transfer duly stamped and otherwise valid but 
does not include a transfer which the company is for any reason entitled 
to refuse to register and does not register. 


Issue of renewed or duplicate certificate 

There was no provision in any of the Companies Acts including the 
present Act in regard to the issue of duplicate certificates. In order to 
prevent fraudulent issue of such certificates, the Amendment Act 65 of 
I960 added three sub-sections to s. 84 of the Act. The first of these sub¬ 
sections provides that a certificate may be renewed or a duplicate of a 
certificate may be issued if such certificate is proved to have been lost or 
destroyed, or, having been defaced or mutilated or tom, is surrendered 
to the company. The next sub-section provides a penalty of fine for the 
company to the extent of ten thousand rupees and of imprisonment ex¬ 
tending to six months and/or fine to the extent of ten thousand rupees 
for every officer of the company who is in default in case the company 
renews a certificate or issues a duplicate thereof ‘with intent to defraud’, 
pie last sub-section provides that, notwithstanding anything contained 
111 the articles, the manner of issue or renewal of a certificate or issue of 
a duplicate thereof, the form of a certificate (original or renewed) or 
ot a duplicate, the particulars to be entered in the register of members 
or in the’register of renewed or duplicate certificates, the form of such 
registers, the fee on payment of which, and the terms and conditions, if 
^ which a certificate may be renewed or a duplicate therepf may be 
^ SUC ^ as may P rescr ^ e ^> presumably by the Central 
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l'ectures on company law 
Effect: (a) Estoppel as to title 

Certificates under the common Seal of a company are issued to 
shareholders to provide them with prima facie .evidence of their title to 
the shares specified therein [s. 84 (1)'] and meant to facilitate dealings by 
them with such shares in the market by way of sale, mortgage or pledge 
Such certificates are not negotiable instruments [Press Tools Corporation 
v. M. R. Patny, A.I.R. 1968 A.P. 320]. They do not create or confer any 
title to the shares on their holders, for shares are deemed to have been 
issued on allotment and become the property of the allottees, and issue 
of certificates is not necessary [Re Heaton’s Steel & Iron Co. Ltd. 
(1874) 4 Ch. D. 140; Sri Gopal Paper Mills Co. Lid. v. Commr. of 
Income-tax, A.I.R. 1970 S.C. 1750]. Still, however, the company issuing 
a certificate stating that A is the registered holder of a certain number 
of its shares cannot afterwards allege that A is not entitled to those 
shares [Re Bahia and San Francisco Rly., (1868) L.R. 3 Q.B. 584; Re 
Otto Kopje Diamond Mines, (1893) 1 Ch. 618; Diocon v. Kennaway, 
(1900) 1 Ch. 833]. In the last case, L was the secretary of the company 
and a stock broker. Mrs. D applied to L for 300 shares and paid for them. 
P (clerk to L) who owned no shares in the company executed a transfer 
of 300 shares to Mrs. D. The company without requiring P’s certificates 
to be produced registered the transfer and gave Mrs. D a new certificate. 
It was held that the company was estopped from denying the validity of 
Mi's. D’s certificate and was liable to her in damages. 

Where, however, the secretary of a company fraudulently affixed the 
seal of the company to a certificate and forged the signatures of two of 
the directors, the certificate issued is a mere forgery and raises no estop¬ 
pel against the company even in favour of a mortgagee without notice 
[Ruben v. Great Fingall Consolidated, (1906) A.C. 439; South London 
Greyhound Race Courses Ltd. v. Wake, (1931) 1 Ch. 496 (in which a 
certificate in fact signed by a director and the secretary, but without pro¬ 
per authority, was held to be a forgery on the ground that it was sealed 
without any authority of the company)]. 

A certificate of shares is, however, not conclusive with respect to 
the nominal or face value of the shares specified therein and, therefore, 
the company is not estopped from showing that consideration for the 
issue of the shares had failed or that the transaction in respect thereof 
had become illusory or inoperative in certain circumstances ( State v. 
Bundi Electric Supply Co. Ltd., A.I.R. 1970 Raj. 36). 

(b) Estoppel as to payment 

Further, if the certificate shows that the shares are fully paid, the 
company cannot afterwards allege that they are not so paid as against a 
person who acts on the faith of the certificate [Burlcinshaxv v. Nicolls y 

(1878) 3 App. Cas. 1004; Bloomanthal v. Ford, (1897) A.C. 156]. 

A certificate, however, does not certify anything as to the equitable 
interest in the shares, and the company would be under no obligation to 
a person who holds such interest [Rainford v. James Keith Blackman an 
Co. (1905) 1 Ch. 296]. In this case, C, the registered holder of 120 shares, 
mortgaged them to R by deposit of his certificate. Later, C sold the same 
shares to Y, and told the company that the certificate was with a friend 
of his and said nothing about the same being held by R by way ot 
security. The company registered Y as the holder of the shares and gave 
him a certificate. It was held that the company was negligent m accept- 
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ing such an excuse from C but, in spite of that, the company was not 
liable as it owed no duty to R. There was no question of estoppel by 
certificate in this case, for the certificate simply stated that C was the 
registered holder, which was, indeed, true. In another case where the 
claim to enforce registration of transfer and for damages was based on 
estoppel arising from negligence of the company in returning the certifi¬ 
cates to the transferor after certification, it was observed by Romer, L.J. 
that a certificate of share was not a negotiable instrument nor was it a 
warranty of title on the part of the company issuing it [ Longman v. Bath 
Electric Tramways , (1905) 1 Ch. 646]. 


Transfer and transmission of shares 

Section 82 of the Act gives power to every shareholder of a company 
to transfer his share in the manner provided by the articles of the com¬ 
pany. The section also lays down that shares are to be regarded as 
movable property. The statute, therefore, gives the right to transfer and 
the articles may prescribe the mode of transfer and even restrictions 
upon the right to transfer ( Sadxishiv v. Gandhi Sewn Samaj Ltd., 60 
Bom. L.R. 97). Thus, a share in a company is an item of property freely 
transferable in the absence of an express restriction under the articles. 
The restriction, however, should not be absolute. Thus, where the arti¬ 
cles provided that, before any shares were transferred, option to purchase 
them should be given to the other shareholders, it was held that such a 
restriction on the right to transfer shares was not invalid [Borland’s 
Trustees v. Steel Bros. & Co., (1901) 1 Ch. 279; Rayjield v. Hands, 
(1958) 2 W.L.R. 851; ChiranjiUd v. Mahabir, A.I.R. 1966 Ass. 48 (case 
of a private company)]. Such restrictions are usually made in the articles 
of private companies and sometimes in those of public companies as 
well. But fully paid shares of public companies, if quoted or dealt in 
on a stock exchange, have to be free from any restriction on the*right 
to transfer in respect of such shares. In the absence of any proper kind 
of restriction, the right to transfer is so absolute that even a transfer 
to a man of straw made with the clear intention of escaping liability, if 
out and out, would be valid [De Pass’s case, (1859) 4 De G. & J. 544; 
Lindlar’s case, (1910) 1 Ch. 312]. 


Form of instrument of transfer 

Until the introduction of sub-sec. (1A) in s. 108 of the Act by the 
Amendment Act 31 of 1965, the articles of companies used to prescribe 
a form for transfer of shares which was required to be executed by the 
transferor and the transferee before presenting it to the company for 
registration of the transfer. So far as the Regulations of Table A in the 
First Schedule to the Act are concerned, regulation 20 provided that 
‘Shares in the company shall be transferred in the following form, or in 
any usual or common form which the Board shall approve*, and set out 
the form referred to therein. Sub-sec. (1A) of s. 108 of the Act, how¬ 
ever, now provides that every instrument of transfer of shares shall be 
ip the prescribed form, and the Central Government prescribed such 
form, in exercise of its rule-making power under s. 642 of the Act and 
also added a Rule to The Companies (Central Government's) General 
Rules and Forms, 1956, for that purpose. Sub-rule (2) of Rule 5A which 
has been, so added says that ‘an instrument of transfer shall be in Form 
7B in Axmexure A*, and pursuant thereto, regulation 20 of Table A of 
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the First Schedule to the Act has also been amended and the Form of 
transfer given therein has been substituted by Form 7B as aforesaid by 

a Central Government’s Notification G.S.R. 631 dated 23rd April 1966 
issued under s. 641 (1) of the Act. P ’ °’ 

Hie enactment of sub-sec. (1A) and the Form 7B prescribed by the 
Central Government as aforesaid have thus made it unnecessary for the 
companies’ a-tides to provide a form for transfer of shares, but if they 
do, the form must strictly be in terms of the Form prescribed by the 
Central Government as stated above and not any usual or common form 
as may be approved by the directors. 

Procedure for effecting transfer 

Now, turning to the procedure for effecting a transfer, sub-sec. (1A) 
of s. 108 as substituted by the Amendment Act 37 of 1966 provides that 
the prescribed form of transfer should be presented to the prescribed 
authority for stamping or otherwise endorsing thereon the date of such 
presentation. The authority referred to in that provision has been pres¬ 
cribed by the Central Government in Rule 5A already adverted to, 
which says that such authority ‘shall be the Registrar, or such other 
authority as the Central Government may from time to time appoint in 
that behalf by notification in the Official Gazette’. According to the 
substituted sub-sec. (1A), the authority, apart from the Registrar, that 
may from time to time be appointed by the Central Government must 
be a person already in the service of the Government. 

-After the date as aforesaid is stamped or otherwise endorsed on the 
form by the prescribed authority, the transferor should execute it and 
then deliver it to the transferee together with the certificate of shares 
concerned, or if no certificate is in existence, with the letter of allotment 
in respect of such shares. 

Effect of transfer urvtil registration 

On completion of these formalities, the transfer of shares should 
ordinarily be deemed to have been effected, as nothing more remains to 
be done on the part of the transferor and the documents delivered to the 
transferee carry with them the right and title to be registered as the 
owner of the shares which the transferee can enforce ( Bharucha v. Vadi- 
lal, 28 Bom. L.R. 777). The transferor does not impliedly undertake to 
procure registration of the transfer; his obligation is to do nothing to 
prevent registration of the transferee (London Founders' Association v. 
Glarke, 20 Q.B.D. 576). He is only a trustee of the shares for the trans¬ 
feree until the registration of the transfer [ Hardoon v. Belilios, (1901) 
A.C. 118; Stevenson v. Wilson, (1907) S.C. 445]. As such trustee, he must 
comply with all reasonable directions that may be given by the trans¬ 
feree with reference to the rights attached to the shares sold. Thus, for 
instance, the transferee has a right to control the exercise by the trans¬ 
feror as his trustee of the right to vote in respect of the shares and direct 
him as to the manner in which such right should be exercised by the 
transferor on his behalf. An unpaid vendor of shares, however, retains 
vis-a-vis the purchaser the right to decide how to exercise the voting 
rights in respect of the shares and he is not bound to vote according to 
the wishes of the purchaser [ Musselwhite v. C. H. Musselwhjte & Son, 
Ltd. (1962) 1 All E.R. 201]. Further, the aforesaid obligation of the 
transferor is not to extend in respect of the right to acquire further 
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chares issued by the company on behalf of the transferee [R. Mathalone 
f bK Life Ass. Co. Ltd., 56 Bom. L.R. 30 (S.C.) ] If the transfer** 
wishes to protect himself from the consequences of a possible no 
registration of the transfer of shares by the company, he must take the 
chares with ‘registration guaranteed’. In the absence of any such stipula¬ 
tion, if the directors for any reason refuse to register the transfer, the 
transferor is not liable and the transferee cannot recover the P£ce of 
the shares from him on the ground of failure of consideration [atray v. 
Russell, (1859) 1 E. & E. 888; London Founders' Association v. Clarice, 
supra'].’ On the contrary, on the transfer being thus completed, there 
arises an implied contract on the part of the transferee to indemnify the 
transferor against future calls in respect of the transferred s j^ ar ® s 
THardoon's case (supra); Spencer v. Ashworth & Co. (1925) 1 K-..IJ. 
589 (case of a blank transfer)], for, in the absence of any effective 
transfer of the shares in the name of the transferee in the company s 
register, the liability of the transferor for the unpaid share-money conti¬ 
nues (The Collector of Sabarkantha v. Shankarlal, 62 Bom. L.R. 400). 

Thus, though the transfer is complete as far as the transferor is 
concerned, it is really incomplete for the transferee until the transfer is 
registered and his name is entered on the register of members of the 
company in place of the transferor [Societe Generalc de Paris v. Walker, 
(1885) 11 A.C. 20; Roots v. Williamson , 38 Ch. D. 485; Powell v. London 
and Provincial Bank, (1893) 2 Ch. 555]. 


Procedure for registering transfer 

Prior to the amendment of the Act of 1913 in 1936, no procedure for 
the transfer of shares was laid down by the Act and it was entirely 
provided for in the articles. Consequently, undue restrictions upon 
transfers and undue delay in registering transfers were found to be not 
uncommon. 

The Amendment Act, therefore, substituted a new section for the 
old s. 34 of the Act specifying the procedure for registration of transfer 
of shares. The provisions of that section with some alterations and 
additions are now spread over ss. 108, 110 and 111 of the present Act. 

By s. 110, an application for registration of a transfer must be made 
either by the transferor or the transferee. Where it is made by the 
transferor and the shares sought to be transferred are partly paid, the 
company is required to give notice of the application to the transferee. 
If no objection is raised to the proposed transfer by the transferee within 
two weeks from the date of the receipt of the notice, the-company must 
register the transfer if it so decides and enter the name of the transferee 
in its register of members as if the application was made by the trans¬ 
feree himself. The section, however, does not require such notice where 
fully-paid shares are proposed to be transferred, noi^ does it provide for 
a notice to die transferor when the application is made by the transferee 
though it is usual for a company to give such notice. Where, however, 
such notice is given, the transferor is not bound to reply to the notice and 
if he does not send any reply, he will not thereby be estopped from 
denying the validity of the transfer (Barton v. L,. & N. W . Rly. Co., 24 

Q.B.D. 77). 

Now, by sub-sec. (1) of s. 108, a company shall not register a trans¬ 
fer of shares unless, along with, the application for registration of trans¬ 
fer, the proper instrument of-transfer duly stamped and executed both 
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by the transferor and the transferee has been delivered to the company 
together with the certificate or, if no certificate exists, the letter of allot¬ 
ment Where the instrument of transfer duly executed as aforesaid is 
lost, the transferee must make an application to the company in writing 
and stamped as an instrument of transfer for registering the transfer 
iTie company, in the first case, will register the transfer if, in the exercise 
of the discretion given to its directors under the articles, if any, the 
transfer is approved. In the second case, too, the company will register 
the transfer subject to the above limitation on such terms as to indemnity 
as the directors think fit, only if the directors are satisfied that the 
instrument of transfer has been lost. It may be noted that where no 
power to refuse to register a transfer is given to the directors by the 
articles, the company must register the transfer on the application for 
registration being made and the properly completed instrument of trans¬ 
fer together with the scrip or the letter of allotment, as the case may 
be, being delivered to it ( Sadashiv v. Gandhi Seva Samaj Lid., 60 Bom. 
L.R. 97). Similarly, even where the instrument of transfer is lost, the 
company must register the transfer on the proper application being made 
subject, of course, to the directors being satisfied that the instrument 
of transfer has been lost. 

Mode of registration of transmission of shares 

By the second proviso to sub-sec. (1) of s. 108, however, it is provid¬ 
ed that nothing in that section shall prejudice any power of the company 
to register as shareholder or debenture-holder any person to whom the 
right to any shares in, or debentures of, the company has been transmit¬ 
ted by operation of law. The reason for this exception obviously is that 
such transnussion does not amount to a transfer of property within the 
meaning of s. 5 of the Transfer of Property Act, 1882. As observed by 
James, L.J. in Re Bentham Mills Spinning Co. (11 Ch. D. 900 at p. 904): 

‘ in Table A the word ‘transmission’ is put in contradistinction to the word 
‘transfer’. One means a transfer by the act of the parties, the other means transmission 
by operation of law.” 

It covers those cases where a person or authority acquires an interest 
in the property by operation of law, without any voluntary act on his 
part (M. K. Sugar Mills Ltd. v. I. K. Sugar Mills, A.I.R. 1965 All. 135). 
Such transmission occurs on the death or insolvency of a member or a 
debenture-holder. It also includes a devolution of title to any shares in, 
or debentures of, a company in consequence of the constitutional changes 
as was the case in Indian Chemical Products v. State of Orissa (A.I.Rt 
1967 S.C. 253). As regards sales of shares held by the Court, too, it has 
been held by the Calcutta High Court in Mahadeo v. The New Darjeeling 
Tea Co. Ltd. (A.I.R. 1952 Cal. 58) that the section does not apply to 
such sales though the Supreme Court refrained from expressing any 
opinion on the point in the Indian Chemical Products case (supra ), 
‘having regard to the provisions of Order 21, r. 80 of the Civil Procedure 
Code with regard to the necessary documents of transfer’. The decision 
of the Calcutta High Court may, however, be supported by the manner 
in which such sales are treated elsewhere in the Act itself. By sub-sec. 
(8) of s. Ill of the Act, provisions of sub-secs. (3) to (7) of that section 
(infra) are made applicable where ‘in the case of a private company 
which is not a subsidiary of a public company, the right to any shares or 
interest of a member in, or debentures of, the company is transmitted by 
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*nlr thereof held by a Court or other public authority' . It is clear from 
fto wordTwhich are italicized that, so far as the Act is concerned, Parlm- 
rnpnThasunemhwcally declared that a sale of shares or debentures by a 
Court results hi devolution of title thereto ‘by operation of W and, there¬ 
fore thf provisions of s. 108 will not apply in the case of such sales as 
told bv the Calcutta High Court in the case cited above. Even apart 
if the devolution of title in such cases does not occur as a result 
of Zy a^ment between the owner of the shares or debentures and the 
purchaser at the Court sale and s. 108 can, therefore, have no apphcafron 
to such sales. If this is the correct position, provisions of Order 21, r. 80 
of the Civil Procedure Code cannot, it is submitted, stand m the way 
a company recognising the title of the purchaser of shares or debentures 
at a Court sale and entering his name in the relevant register without 

any instrument of transfer whatsoever. . „ i tr 

Apart from the Court sale, the section has been held not to apply 
even to sale of shares by a company in exercise of its power under the 
articles to sell forfeited shares or to enforce its Ben upon the shares by 
sale ( Unity Company v. Diamond Sugar Mills, A.I JR. 1971 Cal. 18). 


Transfer by legal representative of a deceased member 

By s 109 a special privilege is conferred upon the legal representa¬ 
tives of a deceased member in that he can transfer any share or other in¬ 
terest of such member in accordance with the provisions of s. 1087 although 
he himself is not a member, and such transfer shall be as valid as if he had 
been a member at the time of the execution of the instrument of trans¬ 
fer. He will have, however, to produce to the company some document 
such as a probate or a succession certificate or letters of administration, 
according as the deceased member died testate or intestate, to prove his 
representative character in support of the transfer. 


Effect of registration of transfer in contravention of s. 108 

Now, sub-sec. (1) of s. 108 opens with the words ‘A company shall 
not register a transfer’ and thereby presents a radical contrast with the 
opening words of sub-sec. (3) of s. 34 of the Act of 1913 as amended in 
1936, viz., ‘It shall not be lawful for a company to register a transfer’. It 
may be noted that s. 34 of the Act of 1913 was amended in the Bght of the 
provision of s. 63 of the EngUsh Act of 1929 which said: ‘. ... it shall not 
be lawful for a company to register a transfer of shares’, and although 
these words are retained in s. 75 of the current English Act of 1948, sub¬ 
sec. (1) of s. 108 of our present Act simply says, ‘A company shall not 
register a transfer’. The change thus effected in the operative part of the 
sub-section cannot be brushed aside as a mere play of words without any 
intention of bringing about a corresponding change in the law and accord¬ 
ingly, Parliament must be deemed to have intended that it shall not be 
‘unlawful’ for a company to register a transfer which does not comply 
with the provisions of that sub-section though the registration of such 
transfer would subject the company and its officers responsible for it to 
a penalty of fine as provided in s. 629 A of the Act. In this view of the 
matter, it has been held by the Allahabad High Court in M. K . Sugar 
Mills Ltd. v. I. K. Sugar Mills (supra) that the action of a company in 
bona fide making alterations in the register of members and thereby 
giving effect fo an agreement of parties in regard to certain shares in the 
company is not illegal and void ab initio, and consequently, the right of 
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the person to the membership of the company flowing from the registra¬ 
tion of the shares in his name remains unaffected. In that case, the shares 
belonged to a joint Hindu family and on partition, they were allotted to 
one of the branches of the family. The company thereafter rectified the 
register of members and entered therein the names of the members of 
that branch in respect of those shares. On an application by the other 
branch under s. 155 of the Act for rectification of the register and res¬ 
toration of the names of the original holders of those shares, the High 
Court reversing the decision of the Company Judge upheld the action of 
the company as stated above. In giving this decision, the High Court 
expressed the view that s. 108(1) was directory and not mandatory since 
‘the law does not prescribe the consequences or does not lay down the 
penalty for non-compliance of s. 108’ and ‘the Parliament did not inten¬ 
tionally declare ncn-compliance of s. 108 as illegal’. It also expressed 
the view that neither s. 34 (3) of the Act of 1913 nor s. 108 (1) of the pre¬ 
sent Act was exhaustive so as to cover all kinds of transactions calling 
for rectification of the register of members and that since partition was 
not a ‘transfer’, it did not fall within the purview of either of those two 
sub-sections. As regards the first of these two views, it appears that the 
attention of the Court was not invited to s. 629 A as aforesaid and, there¬ 
fore, it is difficult to say whether the Court would have held that the sub¬ 
section was directory and not mandatory if that section was brought to 
its notice. Since, however, the section does not prescribe any conse¬ 
quences of a registration in contravention of sub-sec. (1), the view of 
that Court that the section is directory and not mandatory, it is submitted, 
is correct and the registration of a transfer in contravention of sub-sec. (1) 
is not illegal or void. The principle of law that governs such cases is 
that where conditions are imposed by statute for the conduct of any 
business or profession, and such conditions are not observed, agreements 
made, or transactions entered into, in course of such business or profes¬ 
sion are nonetheless valid if no specific penalty is attached to them and 
the conditions appear to have been imposed merely for administrative 
purposes. In other words, an act which is in itself harmless does not 
become unlawful merely because some collateral requirement imposed 
for reasons of administrative convenience has been omitted (Calcutta 
National Bank Ltd. v. Rangaroon Tea Co. Ltd., A.I.H. 1967 Cal. 294). 
Accordingly, it is perfectly legitimate to say that the conditions pres¬ 
cribed in sub-sec. (1) of s. 108 for the registration of a transfer of shares 
are in the nature of directions to the company concerned which it is 
required to observe in course of administration of its affairs and non- 
observance thereof does not affect the validity of registration of any 
such transfer. Besides, that seems to be the real intention of Parliament 
in departing, as stated earlier, from the language used in * 34(3) of the 
Act of 1913 and in s. 75 of the English Act of 1948. With regard to the 
other view, however, there is a conflict of decisions among the High 
Courts on the question whether a partition is a transfer within the mean¬ 
ing of s. 5 of the Transfer of Property Act, 1882, and therefore it cannot 
be categorically stated that s. 108 (1) does not cover the case of devolution 
of title to shares or debentures by partition. If it does, and yet regis¬ 
tration is effected in contravention of its provisions, it would not be in¬ 
valid since, as already stated, the sub-section does not declare such regis¬ 
tration unlawful or illegal. If, on the other hand, it does not as opined 
by the Allahabad High Court in the Sugar Mills case, the fl^stion of the 
mandatory or directory nature of the sub-section is, it is submitted, irre- 
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levant, and the company may give effect to the partition by altering 
the register of members only if the articles contain a provision authorising 
the company to recognise and give such effect to partitions. 


Erectors’ power to rejilse registration of transfer 

and transmission of shares 

As already stated, articles of a company may empow'"'- its directors 
to refuse to register a transfer or transmission of shares and sub-sec. 
(1) of s. Ill specifically provides that nothing in ss. 108, 109 and 110 shall 
prejudice any such power. The position, therefore, is that even if the 
requirements of ss. 108 and 110 are properly and fully complied with, the 
directors who are clothed with such power may, in exercise of that power, 
refuse to register a transfer. Where, however, registration is refused, 
whether in pursuance of such power or otherwise, the company must 
notify its refusal both to the transferor and the transferee within two 
months from the date on which the instrument of transfer was lodged 
with the company. In the case of a transmission, the refusal to register 
it must be notified to the person giving intimation of such transmission 
within the like period. In case of default, the company and every officer 
thereof who is a party thereto are liable to pay a fine to the extent of 
Rs. 50 a day [s. 111(2)]. 

The power to refuse to register a transfer is the power of veto and, 
as such, a restriction on the statutory right of members to transfer their 
shares. Such power must be exercised, if at all it is to be exercised, 
within the prescribed time; if not, it must be regarded as lost so that the 
right of transfer becomes unrestricted. Accordingly, any attempt to re¬ 
fuse to register the transfer after proceedings are launched for rectifica¬ 
tion of the register for giving effect to the transfer will be of no avail 
[Re Swaledale Cleaners Ltd. (1968) 1 All E.R. 1132, affirmed by the Court 
of Appeal in (1968) 3 All E.R. 619]. 

Further, the power to refuse to register a transfer must be exercised 
bona fide and in the best interests of the company. Such power is usually 
exercised if, for instance, the calls on shares are unpaid, or the company 
has a lien on the shares or the directors do not approve of the transferee. 

But the directors, though entitled to refuse to register a transfer if 
the prescribed form of transfer is not substantially followed, should not 
be too technical in that behalf. They may waive any such irregularity 
and register the transfer. Thus, where the articles required a transfer 
‘in the usual common form’ and the transfer tendered to the company for 
registration omitted to state the address of the transferor and distinctive 
numbers of the shares which were required to be stated in such transfer 
but was accompanied by the transferor’s share certificate giving the omit¬ 
ted particulars, it was held that the transfer should be registered [Re 
Latheby and Christopher Ltd., James’s Case, (1904) 1 Ch. 804]. 

Where the directors refuse to register a transfer, the transferee, be¬ 
sides preferring an appeal to the Central Government or applying to the 
Court for rectification of the register of members under s. 155 of the Act, 
has also the right to bring a suit to get his name registered by virtue .of 
the transfer ( Mahadeo v. The New Darjeeling Tea Co., Ltd., AXR. 1952 
Cal. 58). The Court, however, will not interfere with their discretion 
unless it is shown that they did not act bona fide [Re Coalport China Co. 
(1895) 2 Ch. 404; Matheran Steam Tramways Co. v. Lang, 33 Bom. L.R. 
184; Re Smith and Fawcett Ltd. (1942) Ch. 304; Babidal v. Western India 
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Theatres Ltd., A.I.R. 1957 Cal. 710], though it can control their discretion 
if they act capriciously or in bad faith ( Indian Chemiccd Products v 
State oj Orissa, A.I.R. 1967 S.C. 253). 

The directors, again, are not bound to disclose to the transferee any 
reasons for rejecting a transfer, for to compel them to do so would deprive 
the power of rejecting transfers of half its efficacy. But if they choose 
to give reasons for their decision, the Court may inquire whether they 
are legitimate or not [Re Bell Bros., 65 L.T. 245; Re Bede Steam Ship¬ 
ping Co. (1917) 1 Ch. 123]. This may be determined by testing the 
reasons from three points of view: (1) whether the directors acted in 
the interest of the company; (2) whether they acted on a wrong prin¬ 
ciple; and (3) whether they acted with an oblique motive or for a colla¬ 
teral purpose. If, on applying these tests, it is established that the direc¬ 
tors had acted oppresively, capriciously or in some other way mala fide, 
their discretion would be ‘nullified’ and the company would be directed 
to register the transfer (Bajaj Auto Ltd. v. N. K. Firodia, A.I.R. 1971 
S.C. 321). The transferee will in such a case be also entitled to damages 
on the basis of a fall in the market price of the shares between the date 
of the refusal of the company to register the transfer and the date of suit. 
Where there has been no fall in the market price, the transferee would 
be entitled to nominal damages ( Thenappa v. Indian Overseas Bank, 
A.I.R. 1943 Mad. 743). In any case, where the Board of directors is 
equally divided, there being no casting vote, the transfer must be register¬ 
ed since the statutory right of alienation can be displaced only by a posi¬ 
tive resolution of the Board exercising the power [Re Hackney Pavilion, 
(1924) 1 Ch. 276; approved by the House of Lords in Moodie v. Shepherd 
( Bookbinders) Ltd. (1949) 3 All E.R. 1044]. 


Appeal to Central Government against directors > refusal to 

register transfer 

The present Act, by s. 111(3), provides a right of appeal to the Cen¬ 
tral Government against the refusal to register a transfer or transmission 
by a public company or its subsidiary or its failure within two months as 
aforesaid to register it or to send notice of its refusal to register the same. 
The transferor or the transferee or the person giving intimation of the 
transmission by operation of law may avail himself of this right within 
two months of the receipt by him of the notice of refusal or within like 
period from the expiry of two months from the date on which the instru¬ 
ment of transfer was lodged with, or intimation of transmission was given 
to, the company, as the case may be. Sub-section (4A) requires every 
such appeal to be made by a petition in writing and accompanied by such 
fee not exceeding fifty rupees as may be prescribed by the Central Gov¬ 
ernment. The Central Government may thereafter hear the contentions 
of the company and the persons concerned with transfer or ^ansmiss , 
and either allow or reject the appeal and give such directions a^ to costs 
or otherwise as it may think fit. If the appeal is allowed 
is required to give effect to the decision within ten days of the«*ap 
the order Before making an order on the appeal, however, the Central 
Government may, 6 by virtue of sub-section (5A), req^e the company^ 
disclose its reasons for the refusal, and on failure or refusal ol the com 
pany to disclose them, it may, notwithstanding anything contoned m th^ 
articles, presume that the disclosure, if made, would be unfavourable 
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the company. In any event, no suit, prosecution or other legal proceed¬ 
ing will lie in respect of any allegation, oral or otherwise, made in course 
of the proceedings in such appeals which are to be regarded as connden- 

ticil* 

The right of appeal under s. Ill (3), however, is an alternative to the 
rieht of the transferee to apply for rectification of the register under s. 
155 of the Act. It was held by the Supreme Court in Harinagar Sugar 
Mills Ltd. v. Shyam Sunder (A.I.R. 1961 S.C. 1969) that the Central Gov¬ 
ernment which had the power under that sub-section to entertain and 
hear appeals might exercise the power to order that the transfer which 
the directors had refused to register in exercise of their discretion under 
the articles, be registered if it was satisfied that the exercise of the dis¬ 
cretion by the directors was mala fide, arbitrary or capricious and that 
it was in the interest of the company that the transfer should be regis¬ 
tered. The mere fact that the proceedings in the appeal were to be treat¬ 
ed as confidential under sub-section (7) of that section did not dispense 
with a judicial approach nor did it obviate the disclosure of sufficient 
grounds and evidence in support of the order. The Central Government 
in this manner would act as a judicial tribunal and its order would accord¬ 
ingly be subject to the jurisdiction of the Supreme Court under Article 
136 of the Constitution. For a fuller discussion of this point, see under 
the heading ‘Rectification of register’ at p. 105 ante. 

As a result of this decision, therefore, appeals under s. Ill (3) as 
aforesaid will have to be decided by the Central Government as a judicial 
tribunal in accordance with the principles laid down by the Supreme 
Court as stated above, and not as one of its administrative functions. 

As stated earlier, the foregoing provisions as to appeals are, by sub¬ 
sec. (8), applicable in the case of a private company only to the extent 
that it refuses or fails to register a transmission of a right to any of its 
shares or debentures or to any interest of a member therein occasioned 
by a sale thereof by a Court or any other public authority. Where an 
appeal is preferred in such a case, the Central Government may pa3s an 
order directing the company to register the transmission of the right 
unless any member or members of the company specified in the order 
acquire the right within such time as may be allowed by the order on 
payment to the purchaser of the price paid by him therefor or such other 
sum as that Government may determine to be a reasonable compensation 
for the right in the circumstances of the case. 

As regards the enforcement of the order passed by the Central Gov¬ 
ernment in appeal, sub-sec. (9) of s. Ill provides that in case of default 
in giving effect to such order within ten days of the receipt of the order 
as aforesaid, or to a direction of the Central Government given to a 
private company referred to in the forgoing paragraph, the company and 
every officer who is in default shall be punishable with fine to the extent 
of Rs. 1,000 and with a further fine extending to Rs. 100 for every day 
during which the default continues. 

Transfer and transmission of debentures 

. The foregoing provisions of sections 108 to 111, it must have been 
noticed, .also apply to transfers apd transmissions of debentures of a com¬ 
pany, and where a company has no share capital, to the transfer and 
transmission of an interest of a member in the company. 
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(i) by way of mortgage 

Shares may be mortgaged by depositing the share certificate with 
the creditor. Such deposit may also be accompanied by a blank transfer 
of the shares concerned. A blank transfer is an instrument of transfer 
signed by the transferor but in which the name of the transferee and the 
date of the transfer are not filled. Where such transfer is given, the 
borrower remains on the register and, vis-a-vis the lender, is entitled to 
vote unless some other arrangements are made [Musselwhite v. C. H. 
Musselwhite & Son, Ltd. (1962) 1 All E.R. 201]. In case of such trans¬ 
fers, an implied authority is given to the mortgagee to fill in the blank 
and perfect his security by getting himself registered as a shareholder 
even after the death of the transferor [In re Bengal Silk Mills Co. Ltd., 
(1942) 1 Cal. 122]. The idea underlying such transfer is that the credi¬ 
tor gets equitable interest in the shares, and he may sell them on failure 
of the mortgagor to pay the debt after giving him a reasonable notice 
[Stubbs v. Slater , (1910) 1 Ch 632; Arjun Prasad v. Central Bank of 
Lidia Ltd., A.I.R. 1956 Pat. 32]. 

But a registered owner of shares does not, by handing over to an¬ 
other person the share certificate and a blank transfer signed by him, 
make a representation to the world that such person is entitled to deal 
with the shares so as to enable even an honest purchaser to obtain a good 
title thereto. If a debtor delivers to his creditor a blank transfer by way 
of security, that does not enable the creditor to delegate to another person 
authority to fill it up for purposes foreign to the original contract. In 
other words, if the creditor sells the shares to a purchaser who fills in his 
own name in the blank transfer, the latter can hold them only as security 
for the amount due on such security to the creditor inasmuch as the fact 
that the transfer is in blank puts him on notice of the rights of third 
parties and consequently, he cannot get a better title than his vendor. If, 
however, the creditor gets himself registered as a sharholder and ttion 
transfers the shares to an honest purchaser, the title of the latter will be 
protected [Abdul Vahed v. Hasanally, 50 Bom. 229; France v. Clark, 26 
Ch. D. 257; Easton v. London Joint Stock Bank, 34 Ch. D. 95; Fox v. 
Martin, (1895) 64 L.J. Ch. 473]. A , 

It may be noted that as between persons taking blank transfers in 
respect of the same shares, priorities depend upon the date on which the 
blank transfer was given, and not the date when the purported trans¬ 
feree sent the transfer to the company for registration [Societe Generate 

de Paris v. Walker, (1885) 11 A.C. 20]. 


(ii) by way of sale 

Since the system of blank transfer for effecting sales of shares was 
found to have been abused in the sense that it was largely employed for 
speculative purposes, the Amendment Act of 1965 mtroduc su -sec 
A At to (ID) m s 108 of the Act with a view to preventing such abuse 
by^hnposing restrictions as regards the period of currency of blank^: 
fers The first three sub-sections out of these, however, are no 
luted by new ones as from 1st April, 1966, by the Companies .(Second 

Amendment) Act, 1966, (37 of 1966)' ‘^^^XnceTm regard to the 
hensions expressed by recognised stock exchang g 

period for currency of blank transfers of shares. 
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By the new sub-sec. (1 A) which has already been referred to earlier 
in this Lecture, every instrument of transfer should be in the prescribed 
form and every such form should be presented to the prescribed autho¬ 
rity being a person already in the service of the Government, for stamp¬ 
ing or otherwise endorsing thereon the date of such presentation, before 
it is signed by the transferor and even before any entry is made therein. 
After the form is so stamped or endorsed, it should be executed by or on 
behalf of the transferor and the transferee with all the necessary entries 
made therein, and then delivered to the company for registration (i) m 
the case of shares dealt in, or quoted on, a recognised stock exchange, at 
any time before the closing of the register of members for the first time 
after the presentation of the form to the prescribed authority as afore¬ 
said, or within two months from the date of such presentation, which¬ 
ever is later, and (ii) within two months from such date in any other 
case. The old sub-section did not provide, in respect of the first of these 
two cases, the alternative period of two months which has now been 
done by the new sub-section as aforesaid with the result that ‘blank 
transfers’ may pass through the hands of several transferees before they 
are completed and presented to the company for registration, at least 
for a period of two months from the date of presentation of their forms 
to the prescribed authority for stamping or otherwise endorsing thereon 
the date of such presentation. Even Note no. 2 in the prescribed form 
of transfer contemplates and recognises a difference between the consi¬ 
deration for the transfer of shares to be received by the ‘first-seller* and 
the one set forth in the form ‘owing to subsequent sales by the original 
buyer’ which necessarily implies the transferability of the transfer form 
after it is executed by the transferor from buyer to buyer until the time 
for presenting it to the company for registration of the transfer as speci¬ 
fied in the sub-section arrives, in spite of the absence of any reference 
to such transferability of the transfer form in any part of s. 108 itself. 

Although the sub-section provides a time limit for the delivery of 
the transfer form to the company for registration of the transfer as afore¬ 
said, it is significant that sub-sec. (1) of s. 108 which opens with the 
words ‘A company shall not register a transfer’ does not prescribe a 
corresponding time limit for accepting the transfer form for the purpose 
•of registration as has been done in sub-sec. (IB) in the case of an instru¬ 
ment of transfer executed before or after the commencement of the 
Amendment Act of 1965 in a form other than the prescribed form. The 
words used in that sub-section are ‘. . . an instrument of transfer of 
shares . . . shall be accepted by a company’ followed by the respective 
time limit for the two cases specified therein. In the absence of such 
time limit, therefore, a company may accept a transfer for registration 
•at any time after the expiry of the time limit prescribed for delivery of 
the transfer by sub-sec. (1A) as aforesaid without incurring any penalty 
"under s. 629A or otherwise, though the person making such late delivery 
would be punishable with fine under that section. 

Sub-sec. (IB) which did not make any material change in the pro¬ 
visions of the old one has already outlived its operative effect and is now 
of no importance except of an academic nature. 

The new sub-sec. (1C) not only enlarges the scope of its predecessor 
but also attempts to plug the loopholes in its provisions. In effect, it 
exempts certain kinds of transfer of shares from the provisions of the 
foregoing two sub-sections subject to certain conditions with respect to 
the form of transfer and the period for delivery thereof to the company 
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concerned for registration. It says that nothing in the said two sub¬ 
sections shall apply to any share (i) which is held by a company in any 
other company in the name of a director or nominee in pursuance of sub- 
sec. (2) or (3) of s. 69, or (ii) which is held by a corporation, owned or 
controlled by the Central or State Government, in any other body 
corporate in the name of a director or a nominee, or (iii) in respect of 
which a declaration is made to the public trustee under s. 153B, if, (a) 
in the first two cases the company or corporation stamps or otherwise 
endorses on the form of transfer the date of its decision not to hold the 
share in the name of the said director or nominee, and in the third case 
the public trustee stamps or otherwise endorses on the form of transfer 
under his seal the date of presentation of the form to him, and (b) the 
instrument of transfer in such form, duly completed in all respects, is 
delivered to the company or body corporate concerned within two 
months of the date so stamped or endorsed. All these provisions are 
entirely new and constitute cl. (A) of the sub-section. 

Nothing in those two sub-sections shall also apply to any share 
deposited by any person with the State Bank of India, or any scheduled 
bank, or any other banking company or financial institution approved by 
the Central Government by notification in the Official Gazette, or the 
Central or State Government or any corporation owned or controlled by 
such Government, by way of security for the repayment of any loan or 
advance to, or for the performance of an obligation undertaken by, such 
person, if, (a) (i) the depositee stamps or otherwise endorses on the form 
of transfer of the share the date on which the share is returned by it to 
the depositor, or (ii) in the case of failure of the depositor to repay the 
loan or advance or to perform the obligation, the date on which the share 
is released for sale by the depositee, or (iii) in case the depositee intends 
to get the share registered in its own name, the date on which the in¬ 
strument of transfer is executed by it, and (b) the instrument of transfer 
in such form, duly completed in all respects, is delivered to the com¬ 
pany within two months from the date so stamped or endorsed. These 
provisions constitute cl. (B) of sub-sec. (1C). 

By an Explanation annexed to this exception the form of transfer 
in respect of the share which is the subject of investment, declaration or 
deposit as aforesaid made after 30th September, 1966, means the ‘pres¬ 
cribed form’ referred to in sub-sec. (1A). 

Sub-sections (1A) and (IB) will also not apply to any share in any 
company held by the Central or State Government in the name of its 
nominee, except that every instrument of transfer executed on or after 
1st October, 1966, in respect of any such share will have to be in the 
‘prescribed form’. This constitutes cl. (C) of sub-sec. (1C). 

The last sub-section empowers the Central Government to extend, 
on an application made in that behalf, the periods mentioned in the three 
foregoing sub-sections by such further time as it may deem fit, whether 
such application is made before or after the expiry of the said periods, in 
order to avoid hardship in any particular case, but in all such cases the 
annual report laid before Parliament under s. 538 must show the number 
of such extensions with their respective periods. 


Effect of a forged transfer of shares 

Where a transfer is forged, and a company issues a certfficate on 
such a transfer, the title of the original holder is not defeated by -he 
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certificate even if a notice is given to him of the application for transfer 
(Barton v. L. & N. W. Rly. Co. 24 Q.B.D. 77). Further, if such a certi- 
ficate is transferred to a bona fide purchaser for value, he does not get 
any right to he registered as a shareholder, but he is entitled to claim 
damages from the company on account of his having acted on the certi¬ 
ficate of the company stating that the transferor was the true owner oj 
the shares, and the measure of damages is the value of the shares at the 
time of the refusal to register the transfer. If his name is registered and 
subsequently removed on discovery of the forgery, the measure of 
damages would be the value of the shares at the time of such removal. 
The principle which renders the company liable in such cases is one of 
estoppel which prevents the company from pleading that the transfer 
on the basis of which the certificate was issued in the name of the 
transferor was a forgery [Re Bahia, etc. Rly. Co., (1868) L.R. 3 Q.B. 
595, Re Otto Kopje Diamond Mines, (1893) 1 Ch. 618]. Even the trans¬ 
feror in such a case is entitled to a similar remedy if he has acted upon 
the certificate and not only upon the forged transfer in his favour in 
transferring the shares represented by it and sustained damages owing 
to the company’s refusal to register the transfer [ Balkis Consolidated 
Co. v. Tomkinson, (1893) A.C. 396]. On the other hand, the company 
is entitled to be indemnified by the person who, though acting in good 
faith, procures a fresh certificate from the company on production of 
a transfer form against any loss due to forgery in respect of that transfer 
[Sheffield (Corporation of) v. Barclay, (1905) A.C. 392; Welch v. Bank 
of England, (1955) Ch. 508]. 


Certification of transfer of shares 

Where a shareholder holding one share certificate in respect of a 
particular number of shares transfers only some of them, a new certificate 
will be required. Suppose A wants to sell 25 shares out of his 100 shares 
in a company.'The procedure is for him to take.his certificate and trans¬ 
fer to the company. The company thereupon endorses on the transfer 
the fact of the certificate in respect of 100 shares having been lodged at 
its office. The company is thus said to certify the transfer and will issue 
two new certificates for 25 and 75 shares respectively, the first for the 
transferee and the second for A. 

Where the secretary of a company not authorised to certify and 
acting fraudulently in his own interest certified a transfer, it was held in 
England that the company was not bound by estoppel [George White- 
church Ltd. v. Cavanagh, (1902) A.C. 117; Kleinwon Sons & Co. v. 
Associated Automatic Corporation, (1934) W. N. 65]. This position is 
now changed by s. 79 of the English Act of 1948 which finds place in 
our Act, too, as s. 112, and the company will be under the-same liability 
in a case where a person acts on the faith of a false certification negli¬ 
gently made as if the certification has been made fraudulently. The 
section provides that the certification by a company of any instrument 
of transfer shall be taken as a representation by the company to any 
jperson acting on the faith thereof that there have been produced to 
me company such documents as on the face of them show prima facie 
title to the shares in the transferor named in the instrument of transfer, 
but not as a representation that the transferor has any title to the shares. 
Where such .certification turns out to be a false one irrespective of 
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^l er JL iS + made negU S entl y or fraudulen tly, the company will be liable 
in damages to any person who acts on the faith of such certification 

t} ? e sectlon P r ° ceeds to down certain presumptions. One 
of them is that an instrument of transfer shall be deemed to be certified 
if it bears the words ‘certificate lodged’ or words to that effect. The next 
is that the certification of an instrument shall be deemed to be made by 
the company if (i) the person issuing the instrument is authorised to 
issue such instruments on the company’s behalf, and (ii) the certifi¬ 
cation is signed by a person authorised to certificate transfers on the 
company’s behalf or by any officer or servant of the company or of a 
body corporate similarly authorised. The last presumption is that a 
certification shall be deemed to be signed by any person if (i) it purports 
to be authenticated by his signature and (ii) it is not shown that the 
signature was placed there neither by himself nor by any person 
authorised to use the signature for the purpose of certificating transfers 
on the company s behalf. Provisions of the section also apply to a 
certification of a transfer of debentures of a company. 


Restriction on acquisition of shares 

The Amendment Act, 1974, has inserted s. 108A with a view to 
preventing the control of a company falling into undesirable hands 
through the acquisition of large blocks of shares in a public company 
or a private company which is a subsidiary of a public company. The 
section says that, except with the approval of the Central Government 
to be accorded within 60 days of the receipt of the request (s. 108E), 
no individual, group, constituent of a group, firm, body corporate or 
bodies corporate under the same management shall, jointly or severally, 
acquire, whether in his or its name, or in the name of any other person, 
any equity shares in any such company as aforesaid, exceeding in their 
nominal value 25 per cent, bf the paid-up equity share capital of such 
company, sueh percentage to include the nominal value of such shares 
already held in the company, if any. The section also provides a penalty 
for the acquisition of any share by any person in contravention of this 
provision consisting of imprisonment for a term extending to three years, 
or fine to the extent of Rs. 5,000, or both. 

In order to appreciate the extent of operation of this section, it is 
necessary to know what a ‘group’ and ‘bodies corporate under the same 
management’ signify. The former is defined in cl. (18A) inserted by 
the Amendment Act, 1974, in s. 2 of the Act, as ‘a group of two or more 
individuals, associations, firms or bodies corporate, or any combination 
thereof, which exercises or is in a position to exercise, or has the object 
of exercising control over any body corporate, firm or trust, and where 
a question arises as to whether any of these or any combination thereof 
constitute a ‘group’, it would be decided by the Company Law Board. 
The latter, on the other hand, as defined in sub-sec. (IB) of s. 370 are 
such bodies corporate as where (i) the managing director or manager 
of one is the managing director or manager of the other; (ii) the majo¬ 
rity of directors of one constitute, or at any time within six months 
immediately preceding constituted, a majority of the directors of t e 
other; or (iijj not less than one-third voting power with 11 r ® s P ect , 1 ; 0 
any matter relating to each of them is exercised or controlled by tbe 
same individual or body corporate; (iv) the holding company of one 
is under the same management within any of the three preceding 
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clauses; or (v) one or more directors of one, while holding, whether 
by themselves or together with their relatives, majority of shares therein 
similarly hold majority of shares in the other. 


Restriction on transfer of share by body corporate 

The Amendment Act, 1974, further introduced s. 108B in the Act 
aimed at curbing transfer of shares held in another company by a body 
corporate or bodies corporate under the same management where such 
transfer is likely to bring about a change in the composition of the 
Board of directors of the company prejudicial to the interests of such 
company or to public interest. Where, however, such shares are held 
in a company engaged in any of the industries specified in the 13th 
Schedule, the object of the section is that such shares should stand 
transferred to the Central Government or to a corporation owned or 
controlled by it on payment of an amount equal to the market value 
thereof, presumably in furtherance of its policy of nationalisation of all 
such industries by making such inroads in the normal channels of trade 
and commerce under the pretext of the likelihood of the proposed trans¬ 
fer of the shares bringing about a change in the Board prejudicial to 
the interests of the company or public interest. 

Sub-sec. (1) of this new section says that where a body corporate 
or bodies corporate under the same management hold ten per cent, or 
more of the subscribed equity share capital of any company, intimation 
must be given to the Central Government, before transferring any of 
such shares, of its or their proposal to transfer such shares together with 
a statement as to the particulars of the shares proposed to be transferred, 
the name and address of the proposed transferee and his shareholding 
in the company, if any, and such other particulars as may be prescribed. 

The next sub-section empowers the Central Government, after being 
satisfied from the intimation or otherwise, that as a result of the transfer, 
a change prejudicial to the interests of the company or to the public 
interest is likely to take place in the composition of its Board of directors, 
tp direct, by an order made within 60 days from the date of the receipt 
of the intimation, (i) that no such transfer shall be made to the pro¬ 
posed transferee, or (ii) where shares concerned are held in a company 
engaged in an industry specified in the 13th Schedule, that such shares 
shall be, and shall stand transferred to itself or to such corporation 
owned or controlled by it as may be specified in the direction, on pay¬ 
ment forthwith in cash of an amount equal to the market value of 
such shares if there is no dispute as to such value, and to the extent 
of the value, in case of a dispute, estimated by the Government or the 
corporation, as the case may be, the balance, if any, being payable 

within 60 days from the date of determination of the market value by 
the Court. J 


It may be noted that no order in the first of these cases would 
preclude another intimation of a fresh proposal for transfer of the shares 
to another transferee being given to the Central Government in the 
manner described in sub-sec. (1) as aforesaid. 

The section in fine provides punishment for the body corporate of 

e * tent of Jte- 5,000 and for its officers in default, of imprison- 
mentatendmg to three years, in respect of any transfer of share by 
the body corporate in contravention of its provisions as aforesaid 


LCL—11 
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Restriction on transfer of shares in foreign comp ani es 

Another new section introduced in the Act by the Amendment Act 
1974, is s. 108C which prohibits a transfer by a body corporate or bodies' 
corporate under the same management holding ten per cent, or more 
of the nominal value of the equity share capital of a foreign company 
having an established place of business in this country, of any of these 
shares to a citizen of India or any body corporate incorporated in India 
except with the previous approval of the Central Government (to be 
accorded within 60 days from the date of receipt of the request as 
provided in s. 108E) which shall not be refused unless such transfer 
would be prejudicial to the public interest. 

The section also prescribes penalties both for the body corporate 
and its officers in default for any transfer of shares in contravention of 
its provisions as aforesaid. 

Consequential penalties for contravention of ss. 108A to 108C 

Section 108F prescribes a penalty of imprisonment for a term ex¬ 
tending to five years and also fine for a person who exercises any voting 
or other rights in relation to any share acquired by him in contraven¬ 
tion of any of the ss. 108A, 108B and 108C, and of fine to the extent 
of Rs. 5,000 for the company and imprisonment for a term extending 
to three years with or without a similar fine for every one of its officers 
who is in default if the company gives effect to any voting or other 
rights exercised in relation to any share as aforesaid. 

Central Government’s power to direct companies not to give effect 
to transfer 

Whereas ss. 108B and 108C deal with the proposed transfer of 
shares held by a body corporate or bodies corporate under the same 
management, s. 108D, also inserted by the same Amendment Act, relates 
to transfer of any share or block of shares in general without any specific 
reference to an individual or body corporate and states what the Central 
Government can do when it is satisfied that, as a result of such transfer, 
a change in the controlling interest of the company is likely to take 
place which is prejudicial to the interest of the company or to public 
interest. According to the section, the Central Government in such a 
situation may direct the company (i) not to give effect to any such 
transfer, and (ii) where the transfer has already been registered, not 
to permit the transferee or his nominee or proxy to exercise voting or 
other rights attaching to the shares concerned, or where it has not been 
registered, not to permit the transferor or his nominee or proxy to exer¬ 
cise any of those rights. , 

As a result of any such direction, such shares will obviously stand 

re-transferred to the transferor who, in his turn, must, within 30 days 
from the date of the direction, refund to the transferee the amount paid 
bv him for the transfer. If he fails so to make the refund, the Central 
Government would, on the application of the transferee, by order, direct 
the refund of such amount and such order may be enforced as if it were 
a decree of a civil Court. It is only when such refund is made that the 
transferor would be eligible to exercise all the rights attaching to those 

shares. 
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Government companies unaffected by ss. 108A to 108D 

Section 108G exempts from the operation of these four sections a 
transfer of any share to, or by (i) any compapy in which not less than 
51 per cent, of the share capital is held by the Central Government; (ii) 
any corporation established by or under a Central Act; and (iii) any 
public financial institution specified by or under s. 4A. 

Construction of references to ‘shares’ and ‘share capital’ in ss. 108A 
to 108D 

References to these expressions, according to s. 108H, are to be 
construed as references to shares or share capital respectively only of a 
body corporate owning an undertaking to which the provisions of Part 
A of Chapter II of the Monopolies and Restrictive Trade Practices Act, 
1960, apply, and of none other. 

Share warrants 

When shares are fully paid, a company may, in pursuance of the 
provision made in the articles and with the previous approval of the 
Central Government, issue share warrants under its seal stating that the 
bearer of the warrant is entitled to the shares therein specified. The 
shares then become transferable by delivery of the share warrant which 
is treated as a negotiable instrument [ Bechuanaland Exploration Co. v. 
London Trading Bank, (1893) 2 Q.B. 658; Webb, Hale & Co. v. 
Alexandria Water Co., (1905) 21 T.L.R. 572]. The company may also 
provide by coupons or otherwise for the payment of future dividends 
on the shares included in the warrant (s. 114). These provisions do not 
apply to a private company. 

On the issue of a share warrant, the name of the member is struck 
off the register as if he had ceased to be a member and the particulars as 
to the issue of share warrants are entered therein. Still, the holder of a 
share warrant may be deemed to be a member of the company under 
the articles to the extent provided therein [s. 115(1) & (5)]. But the 
holding of share warrants will not be sufficient for qualifying as a 
director of the company [s. 270(4) ]. 

The bearer of a share warrant may also surrender for cancellation 
his share warrant whereupon, subject to the articles, his name is enter¬ 
ed on the register of members of the company as a shareholder. If the 
company enters in its register of members the name of a bearer of a 
share warrant without the warrant being surrendered and cancelled, it 
is responsible for any loss incurred by any person in respect of the 

St^rn r Clf H Ae warra i lt - Besides, for the purposes of annual 
A the P artl culars entered m the register of members on the issue 

f? h ? re war rant will be deemed to be the particulars -required for 
such return until the share warrant is surrendered [s. 115(2) to (4)1. 
Sub-section (6) of s. 115 makes a default in complying with any of the 
requuements of the section on the part of the company and iS officers 

punishable with fine to the extent of Rs. 50 per day, and s 116 provides 
a penalty for personating a shareholder. provides 

Calls on shares 

L'lA 0 ^ may defined as a demand by the company on its share- 

pay whole or part of the balance remaining unpaid on each 
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share made at any time during the continuance of the business of the 
company. A call can also be made by the liquidator in the course of 
the winding-up of the company. 

If shares of Rs. 1,000 each are issued to the public in this way, viz. 
that Rs. 50 should be paid on application, Rs. 100 on allotment and the 
remaining Rs. 850 when called for, the first two payments are not calls, 
but when the company calls upon the shareholders, say, about three 
months after the allotment, to pay Rs. 200 on each share, the 
demand so made by the company is a call. 

Sometimes a payment of a certain amount within a certain time of 
the allotment is required by the articles or the prospectus, and it has 
been held in Crosky v. Bank of Wales (4 Giff. 314) that a demand for 
such payment is not a call probably because the company sets it down 
in the prospectus or the articles as one of the conditions for those who 
apply for shares with a view to making it a part of the contract of pur¬ 
chase of shares. See also Alexander v. Automatic Telephone Co. 
[(1900) 2 Ch. 56]. 

Now, a shareholder is liable to pay the amount for the time being 
unpaid on his shares in accordance with the articles, e.g. by instalments, 
or the terms of the issue, or in response to calls [ Whittaker v. Kershaw, 
(1890) 45 Ch. D. 320; Re Russian Spratts Patent Ltd., (1898) 2 Ch. 149; 
Alexander v. Automatic Telephone Co., supra]. But it is only when, for 
instance, an instalment becomes due, or a call is made that the sum re¬ 
presenting the instalment or the call, as the case may be, becomes paya¬ 
ble and the liability ripens into a debt to the extent of such sum within 
the meaning of s. 36 (2) of the Act which says that all money payable by 
any member to the company under the memorandum or articles shall be 
a debt due from him to the company, and the company in case of default 
can enforce payment of such debt together with interest at such rate as 
may be specified in the articles by legal process or by forfeiting the 
shares. 


Procedure for making calls 

Where, by the articles, a shareholder is liable to pay the amount for 
the time being unpaid on his shares in response to calls, he is bound to 
pay the amount called up, provided the call is made strictly in confor¬ 
mity with the provisions in the articles in that behalf. If the call is not 
so made, it may be invalid, and the company may find itself in an awk¬ 
ward position when in an action for recovering the amount of the call, or 
while seeking to enforce payment by forfeiture, it discovers that all the 
proceedings were vitiated by an irregularity at an initial stage. 

The usual manner in which a call-is made is that a resolution speci¬ 
fying the amount of the call, the time when, the place where and the per¬ 
son to whom it is to be paid, is passed by the Board -of directors a a 
meeting where there is a proper quorum, and the secretary is 
give all shareholders notice of the call. Regulations 13 to 18 of Table A 
to the Act provide a model set of articles in this behalf which may 
adopted by any company having its liability limited by shares. 

If a call is made in contravention of the manner laid down by the 

articles, it may be invalid as already stated [Re Cawley & Co., 42 Ch £ 

209- In re Bengal Electric Lamp Works Ltd., (1942) 1 Cal. » 

MmiJh v. Adoni Electric Supply Co 

rUror'tmvs nassed a resolution fixing the amount 
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call but omitted to fix the date of payment. It was held that there was 
no valid call until a subsequent resolution was passed fixing the date of 
payment The call would then be valid from the date of such sub¬ 
sequent resolution and a fresh notice to the members would be neces¬ 
sary Merely issuing a notice without a proper resolution would not 
cure the defect ( The Pioneer Alkali Works Ltd. v. Amiruddin, 28 Bom. 
L.R. 411). With respect to the place where and the person to whom the 
payment is to be made, the resolution of the Board of directors fbdng 
the amount of call and the time for payment is not invalid if the direc¬ 
tors appointed them, even though informally, before the notice of the 
call was sent out ( Dhunraj v. Wadia, 35 Bom. L.R. 26). The amount of 
call and the time when that amount should be paid, however, must 
always be specified in the resolution for call independently of the pro¬ 
visions of the articles, for a call imposes a liability upon a shareholder to 
pay the amount specified in the resolution and that liability commences 
only from the time when he becomes liable to pay that amount (East 
and West Insurance Co. Ltd. v. Kamla, 58 Bom. L.R. 660). Where the 
call is invalid, the shareholder neither can waive his rights to object to 
the resolution and the notice (In re Bengal Electric Lamp Works, 
supra ), nor is he bound to pay for such call, and if the directors pro¬ 
ceed to forfeit his shares for non-payment of the call, he can obtain an 
injunction restraining them from so doing [ Lamb v. Sambas Rubber 
etc. Co., (1908) 1 Ch. 845; Jones v. Pacaya Rubber and Produce Co. r 
(1911) 1 K.B. 455]. 


Nature of power to make calls 

The power to make calls is in the nature of a trust and must be 
exercised for the benefit of the company [Gilbert's case, (1870) L.R. 5 
Ch. 559]. Therefore, if a call is made by the directors not for the benefit 
of the company but for their own advantage, it is improperly made and 
its enforcement may be prevented by an injunction of the Court, or the 
directors may be compelled to hand over for the benefit of the company 
the advantage gained by them (Lamb v. Sambas Rubber Co., supra) . If 
the directors make a call on the shareholders and pay nothing on their 
own shares in respect of such call, they are guilty of breach of duty 
(Alexander v. Automatic Telephone Co.,, supra ). In principle, however, 
the Court will not interfere with the discretion of the directors in mak¬ 
ing a call in the absence of proof of mala jides (Odessa Tramways Co. v. 
Mendel, 8 Ch. D. 235). 

Calls to be on uniform basis 

Besides, by s. 91 of the Act, calls must be made on a uniform basis 
as regards all the shares falling under the same class. It must be noted, 
however that shares of the same nominal value on which different 
amounts have been paid are not to be treated as falling under the same 

Cio$S» 


Liability for calls on transfer of shares 


impliedly agrees to indemnify the transferor against future calls. Bu 
the call was made before the transfer but payable after the transfer, me 
transferor apparently remains liable to pay the call, for a transferor 
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tranks bis right to future payments and liability for future calls [R« 
National Bank of Wales, (1897) 1 Ch. 298 at p. 306]. ^ 

Payment in advance of calls 

Directors may, if so authorised by the articles allow a 
to pay up the amount due on his share in advance of calls and pay in^r- 
est on such amount or larger dividends in proportion to such amount [s 
92(1) reg 18 of Table A and s. 93]. By virtue of such DavmSit hoi 
ever, the shareholder would not be entitled to any voting rights in res¬ 
pect of the moneys so paid until the same would, but for such payment 
become presently payable [s. 92(2)]. This power to accept monTy in 

mh f C + aU ^ °1 n h® exerc . lsed on[ y if it is for the benefit of the com¬ 
pany. The typical case on this point is Syke’s case (13 Eq. 255). The 

company m this case had no money to pay the directors’ fees. The direc¬ 
tors, therefore,- paid into the company’s bank the amounts remaining un¬ 
paid on their shares and on the same day paid those amounts to them¬ 
selves m pajroent of their fees. It was held that this payment was not 
tor the benefit of the company, and that the directors continued to be 
liable to pay the amount that had remained unpaid on their shares. 

When money has been paid by a shareholder in advance of calls he 
becomes a creditor of the company for the amount due to him as interest, 
therefore, if there are no profits, the interest must be paid out of the 
capital [ Lock v. Queensland Investment Co., (1896) A.C. 461]. 

Similarly, where capital has been paid up in advance, it ranks for 
repayment in a winding-up prima facie before capital not paid in advance 

(1870 > L R * 6 Ch - A PP* 5i; Re Wakefield, etc. Co.. 

(loy^) 3 Ch. 165J. 


Forfeiture of shares 

The power to forfeit shares must also be contained in the articles 
(see Regulations 29-35 in Table A) and the directors can forfeit the 
shares of a shareholder only in pursuance of the authority given by 
them. The articles usually provide that if a shareholder does not pay 
calls, his shares may be declared forfeited. Such provision in the articles 
does not constitute a penalty but is enforceable as a contract on the 
happening of the event specified in it ( Surajmull v. Ballabhadas, 63 
Cal. 531). It must be carefully noted that shares can be forfeited, if 
authorised by the articles, only for non-payment of calls and instalments 
and not for non-payment of other debts. If any power is contained in 
the articles to forfeit shares for non-payment of other debts, a forfeiture 
effected in exercise of such power is invalid as an unauthorised reduc¬ 
tion of capital [ Hopkinson v. Mortimer Harley & Co., (1917) 1 Ch. 646]. 
It has nevertheless been held in The Calcutta Stock Exchange Associa¬ 
tion Ltd. v. S. N. Nundy & Co. [I.L.R. (1950) Cal. 235] that a company 
may by its articles lawfully provide for grounds of forfeiture other than 
non-payment of call, subject to the qualification that such articles do 
not offend against the general law of the land and in particular, the 
Companies Act, and public policy, and that the forfeiture contemplated 
thereunder does not entail or effect a reduction in the capital of the com¬ 
pany. Approving this decision in Naresh Chandra v. The Calcutta 
Stock Exchange Assn. Ltd. (A.I.R. 1971 S.C. 422) the Supreme Court 
held that Articles 22, 24, 26, 27 and 29 of the Articles of Association of 
the Calcutta Stock Exchange which expressly provided that in 
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to forfeit shares of a shareholder on payment to him of the full market 
value of his shares in case he commences or threatens an action agmnst 
the company or the directors is, however, invalid because it inf ^g^ a 
shareholder^ legal rights [ Hope v. International Financial Society, 

(1876) 4 Ch. D. 327]. 

Sale of forfeited shares 

On forfeiture, the shares become the property of the company and 
may be sold for any price which may be less than the amoun 
actually paid up on such shares [ Morrison v. Trustees, Executors, etc 
Corpn., (1898) 68 L.J. Ch. 11]. This is another exception to the rule 
that shares cannot be issued at a discount. The purchaser of such 
shares however, remains liable to pay whatever was due in respect of 
them at the time of forfeiture, for the company cannot sell free from 
that liability, and this liability will be in addition to what he may have 
paid for the purchase of such shares and may have to pay for calls in 
respect thereof in the future [ Morrison’s case, supra; New Balkis 
EersteUing v. Randt Gold Mining Co. (1904) A.C. 165], but he should be 
credited with any subsequent payments made by the former holder of 
the shares on account of the prior calls [Re Randt Gold Mining Co., 
(1904) 2 Ch. 468]. It must, however, be noted that directors are not 
bound to sell shares forfeited for non-payment of calls (Bishambhar v. 
Agra Electric Stores Ltd., 54 All. 541). Where, on the other hand, a 
share may be forfeited for any other reason, the articles must impose 
an obligation upon the company to dispose of such share; if not, the 
forfeiture, if made, would amount to a reduction of capital without the 
sanction of the Court. 


Re-issue of forfeited shares 

Such shares, on being sold, can be re-issued to the purchaser and 
no return of the ‘allotment’ of such shares need be filed with the Regis¬ 
trar [s. 75(5)]. With regard to this provision, however, it must be not¬ 
ed that re-issue of such shares is not really an ‘allotment’ of those shares 
and sub-sec. (5) of s. 75 which uses the word ‘allotment’ in respect of 
such re-issued shares ‘seems to have its origin in a confusion of thought. 
It would, therefore, be safer to read that sub-section as having been 
enacted abundanti cautela, that is to say, to prevent an argument being 
raised that a return has to be filed of the re-issued shares forfeited for 
non-payment of calls’ ( Sri Gopal Jalan & Co. v. Calcutta Stock Ex¬ 
change Association, A.I.R. 1964 S.C. 250). 

Procedure for effecting forfeiture 

Besides providing for the power to forfeit shares for non-payment of 
calls, the articles must provide the procedure for the exercise of such 
power and the directors must strictly follow that procedure while seek¬ 
ing to forfeit any shares [ Clarke v. Hart, (1858) .6 H.L.C. 633], Since 
the forfeiture may result in the permanent reduction of the capital of 
the company, it is not merely the person whose shares are being for- 
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felted who is entitled to insist on the strict fulfilment of the conditions 
prescribed for forfeiture by the articles [ Premila Devi v. The Peonies 

0865)1 R T ^ 41 /°^ LH D < P -C.)j Bigg'sTL, 

(1865) L.R1 Eq 309; Prayanprosad v. Gaya Bank and Traders Assn. Ltd 
10 Pat. 249] Accordingly even a slight irregularity in effecting a for- 
feiture would be fatal and render the forfeiture null and void. Thus 
for mstance, if the call in respect of which the forfeiture is made, is not 
validly made [ Garden , etc. Mining Co. v. McLister, (1875) 1 App. Cas. 
39], or the notice on which the forfeiture is founded is inaccurate in 
requiring payment of interest from the date of the call instead of the 
date appointed for payment of the call [. Johnson v. Lyttle’s lrcm Aqencv 
(1877) 5 Ch. D. 687], the forfeiture may be held invalid. °^’ 


Action jor relief against invalid forfeiture 

In all such cases of irregularities in enforcing the forfeiture, the 
aggrieved shareholder may bring an action for setting aside the for¬ 
feiture. He can also sue the company, or in a winding up prove, for. 
damages against the company [Re New Chili, etc. Co., (1890) 45 Ch. D. 
598]. Mere waiver, laches or acquiescence which does not amount to 
an abandonment of his right or to an estoppel against him cannot dis¬ 
entitle him to relief against an invalid forfeiture of his shares by the 
company ( Garden, etc. Mining Co.’s case, supra; Sha Mulchand and Co. 
Ltd. v. Jawahar Mills Ltd., A.I.R. 1953 S.C. 98), nor can unwarranted 
proceedings under ss. 402 and 237 of the Act and other vexatious pro¬ 
ceedings started by him and having no relation to the invalidity of the 
forfeiture and the relief of rectification of the register disentitle him to 
such relief ( Public Passenger Service Ltd. v. M. A. KKader, A.I.R. 1966 
S.C. 489). 

It is, however, open to the shareholder whose shares have become 
liable to be forfeited to waive the provisions contained in the articles 
as to sending of notices and the like which may properly be regarded as 
being only directory. But no waiver by him can confer upon the com¬ 
pany or its directors a power of forfeiture that they do not possess, e.g. 
a power to forfeit'shares for non-payment of calls that are not yet due 
(Premila Devi’s case, supra). 


Nature of power to forfeit shares 

The power to forfeit shares, like the power to make calls, is in the 
nature of a trust and must be exercised for the benefit of the company. 
If, for instance, shares are forfeited for the purpose of relieving a friend 
from liability, the forfeiture may be set aside as being an abuse of the 
power and a fraud on the other shareholders [Lord Wallscourt s case, 
(1899) W. N. 258; Spackman v. Evans, (1868) 3 H.L. 171, 186; Re 
Esparto Trading Co., 12 Ch. D. 191; Public Passenger Service v. M. A. 
Khader, supra]. 


Effect of forfeiture on shareholder 

The effect of forfeiture is that the shareholder whose shares are for¬ 
feited ceases to be a member of the company and, therefore, if the com¬ 
pany is wound up more than one year after the forfeiture, he cannot be 
held liable as a past member nor can the company, while a going con 
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cem sue him for the calls which he has not paid unless the articles 
otherwise provide If such provision is made, the amount of the 
p£f calls becomes a new debt owing to the company and he may be 
^ied as an ordinary debtor to the company in respect thereof [Ladies' 
n^ess A^oMion v. Pulbrook, (1900) 2 Q.B. 376]. In this case As 
^ wire forfeited for non-payment of calls More than one year 
after the company was wound up. If A s liability depended upon h 
being a contributory, he could not be made liable as he ceased to be a 
member lor over 7ne year. It was, however held that he was liable 
as an ordinary debtor under the terms of the articles and could be 
sued to recover the amount of unpaid calls as a debt. Indian Co¬ 
operative Navigation Co. v. Padamsey (36 Bom. L.R. 32) is also a deci¬ 
sion to the same effect. The suit must, however, be brought within 
three years from the date on which the shares were forfeited under art. 
115 of the limitation Act, 1908 (art. 55 of the Act of 1963) which, though 
dealing with suits for compensation for the breach of any contract, 
applies to a mere action for debt [Bishambhar v. Agra Electric Stores 
Ltd., 54 All. 541; Maneklal v.‘ Suryapur Mills, 30 Bom. L.R. 549; Rama 
Seshayya v. Sri Tripura Sundari Cotton Press, 49 Mad. 468; Mudholkar 
v. Malak, I.L.R. (1942) Nag. 114]. The company in such a case cannot 
recover more than the difference between the amount payable on the 
shares at the time of forfeiture and the amount received from the sub¬ 
sequent holders thereof in the event of the forfeited shares having been 
re-issued, should such amount be less than the amount payable [Re 
Bolton, (1930) 2 Ch. 48]. 


Surrender of shares 

There is no reference in the Act or Table A to surrender of shares. 
But the articles frequently give power to directors to accept such surren¬ 
der. i Courts also recognise the surrender of shares on the principle that 
it relieves the directors from going through the formality of forfeiture, 
if the shareholder is willing to surrender his shares. A surrender and a 
forfeiture have practically the same effect, the only difference being that 
the former is done with the assent of the* shareholder while the latter is 
a proceeding in invitum [Trevor v. Whitworth, (1887) 12 A.C. 409, 417]. 
But a surrender of shares which are not fully paid up can only be accept¬ 
ed where a forfeiture would be justified [ Bellerby v. Rowland and Mar- 
wood’s Steamship Co., (1902) 2 Ch. 14]. Where the company pays any 
consideration for the surrender of shares, the surrender is invalid as it 
amounts to a purchase by the company of its own shares ( Trevor’s case, 
supra ). 

Strictly speaking, every surrender of shares, whether fully paid up 
or not, involves the reduction of capital which is unlawful except when 
sanctioned by the Court. No such sanction would, however, be neces¬ 
sary if-the surrender of shares is accepted where their forfeiture would 
be justified since forfeiture is the only exception allowed by the statute 
where no sanction of the Court is necessary although it involves a reduc¬ 
tion of the capital (regulations 29 to 35 in Table A). On the other hand, 
if the articles provide for acceptance of a surrender on any other ground, 
such provision would be ultra vires the memorandum and the surrender 
would constitute a reduction of the capital without the sanction of the 
Court and consequently, invalid (Madras Native Fund v. Natesa Sastri, 
52 Mad. 915; Collector of Moradabad v. Equity Insurance Co., A.I.R. 1948 
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other shares of the same nominal value, it can be accepted withou^f ^ 

of the Court [Rowell v. J. Howell and Sons, (1912) 2 Ch.^091 ™ 

r e ^ e °t of a valid surrender of shares is that aq in c 

forfeited shares, such shares may be sold and re-issued if the artfcles 
provide a power in that behalf. articles 

Lien on shares 

i 11 ' 1 ?' ie artl ^ les of a company may further provide that the companv 
shall have a first and paramount lien on the shares of each member for 
his debts and habihties to the company. Such provision has the effect 
o giving an equitable charge to the company over shares of each mem- 
ber to secure any debt which may be due from the member to the com¬ 
pany. Where a share stands in the joint names of more than one person, 
the company will have a hen on such share in respect of a debt due by 
anyone of the joint holders inasmuch as joint holders are not a legal 

en ^ y ,o^ Ut f m t mb ! rS of the com P an y in their individual capacity under 
*• 41 ^ , the Act ownrng the same share ( Narandas v. The Indian 
Mfg. Co. Ltd., 55 Bom. L.R. 567)>. 

This charge or hen extends also to the dividends that may be pay- 
3 le .° n shares, and to any assets which, in a winding-up, may come 
to the shareholder in respect thereof [Re General Exchange Bank, 
(1871) L.R. 6 Ch. App. 818]. 


Mode of enforcing lien 

Where there is a provision for hen, power is also given by the arti¬ 
cles to the company to enforce the hen by sale of shares. A company 
can in no event enforce the hen by forfeiting the shares and any provi¬ 
sion in the articles giving such power to the company is ineffective. 
Lien, it must be remembered, is only an equitable mortgage and a clause 
for forfeiture in a mortgage is inoperative in equity. The rule is that 
‘once a mortgage, always a mortgage’, and any attempt to clog the equity 
of redemption would be futile. Power to forfeit shares while enforcing 
a hen would obviously be a clog on the right of redemption of the charge 
by the shareholder and equity would not permit any exercise of such 
power. Even if shares are forfeited in exercise of any such power given 
by the articles for non-payment of an ordinary debt, the forfeiture would 
be invalid as a reduction of capital without an order of the Court 
[Hopkinson v. Mortimer, Harley & Co., (1917) 1 Ch. 646]. Where the 
debt arises due to non-payment of a call, shares can always be forfeited 
in exercise of the power of forfeiture given by the articles in that behalf 
as already stated, and where the articles provide for a hen .on the shares 
in respect of such debt with power to sell them in enforcing the lien, the 
shares may be sold as well. But where the articles do not provide for 
forfeiture and only provide for a hen with power to forfeit the shares 
in exercise of the hen, the power so given is ineffective, and the forfeiture 
of shares even in regard to such a debt would be equally invahd as a re¬ 
duction of capital without an order of the Court. In such cases, however, 
the company can always amend the articles by a special resolution and 
give itself power by an appropriate article to forfeit shares in the event 
of non-payment of calls. 
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The exercise of the power to sell shares in enforcement of the lien 
however, has to be preceded by a notice calling upon the shar^iolder o 
nav the debt due to the company within a time to be specified m s 
notice A provision to this effect is almost invariably made in the arti¬ 
cles of companies. The primary requirement of such notice is the 
expression of an unequivocal intention to sell the shares m enfor ^rne 
of the lien. Such notice, therefore, is not rendered invalid because the 
exact amount of the debt due is not mentioned therein. Further, any 
defect in the notice does not affect the title of a bona fide purchaser of the 
shares sold in enforcement of the lien who had no notice or 
of such defect ( Unity Company v. Diamond Sugar Mills, A.l.K. 

Cal. 18). 


Transferability of lion 

A lien of a company is transferable. If the company has a 
A*s share for a debt and A raises the money from B to pay the debt, A 
may call upon the company to assign its lien to B [Everitt v. Automatic 
Weighing Machine Co., (1892) 3 Ch. 506]. 

Postponement of lien 

If a shareholder mortgages his shares and the mortgagee gives notice 
thereof to the company, the mortgagee has a priority over the company 
if the shareholder incurs a liability to the company after the notice of 
the mortgage has been given to the company [ Bradford Banking Co. v. 
Briggs, (1886) 12 A.C. 29; Matheran Steam Tramways Co. v. Lang, 33 
Bom. L.R. 184]. But the articles may provide an exemption clause to the 
effect that the company shall not be bound by or recognise any contingent, 
future, partial or equitable interest, in the nature of a trust or otherwise, 
in any share, or any other right in respect of any share, except an abso¬ 
lute right thereto in the person from time to time registered as the owner 
thereof. In Mackereth v. Wigan Coal and Iron Co., [(1916) 2 Ch. 293], 
it was, however, held that a company could not, after specific notice that 
three persons held certain shares as executors, make advances to one of 
them and then claim a lien on the shares as against the beneficiaries on 
the ground that, notwithstanding the exemption clause, in disputes be¬ 
tween the company and other persons, the company was subject to the 
ordinary rules of law and equity and liable to be affected with the notice 
of the interest of third parties. The principle underlying this decision 
was stated by Stirling, J. in Rainford v. James, Keith, etc. Co. [(1905) 
2 Ch. 147 at p. 161] as follows: 

“When a company in which shares are held sees fit to deal with the shares for 
its own benefit, then that company is liable to be affected with notice of the interest 
of a third party.” 

The position, therefore, is that, whether or not there is an exemp¬ 
tion clause in the articles, notice to the company of an equitable or bene¬ 
ficial interest in a share will deprive the company of its priority over 
such interest in respect of any subsequent claim made by it in regard to 
that share. 


Loss or destruction of lien 

The death of a shareholder does not destfoy the company’s lien on 
his shares and it is good even if it is imposed for the first time after 
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his death [Allen v. Gold Reefs of West Africa (1900') 1 Ch 

by notation *,‘ l LW& J j3Ti?l£'X i 

remedy to recover the debt by a suit and not to extfngufsh the debt" 
The company may, therefore, if authorised by the articles sell the sharpy 
in enforcement of the lien and recover the debt witl-imit cpoV es 
assistance of the Court (Unity Company v. Diamond Sugar Mills, su^). 

Dividends on shares 


The Act does not define the term ‘dividend’ nor does it give anv 

specific Power to the companies registered thereunder to declare and 
pay any dividend. 

Dividends are profits of a trading company divided amongst mem- 

m P ro P° rtl ° n to their shares. Such proportion may be determined 
by the articles; if not, dividends may be paid on each share in proportion 
to the nominal value of that share without reference to the amount 
actually paid up thereon, for members are prima facie entitled to partici¬ 
pate in the profits of a company in proportion to their respective interests 
therein, and the nominal amount of capital held by each is the measure 
of such interest [Oakbank Oil Co. v. Crum, (1882) 8 A.C. 65; Re Bridge- 
water, etc. Co., (1889) 14 A.C. 525; Aramayo Francke Mines v. Public 
Trustee, (1922) 2 A.C. 406]. Normally, however, the articles state that 
dividends shall be paid according to the amounts paid or credited as 
paid on the shares’ in the same way as regulation 88 of Table A. But 
it must be noted that any amount paid or credited as paid on any share 
in advance ’ of a call is not to be regarded as ‘paid or credited as paid on 
the shares’ within the meaning of such articles. * 

The power to pay dividends is inherent in every company, and, 
therefore, it need not be given by the memorandum or the articles. But 
the directors may refuse to exercise this power and, in that event, the 
shareholders cannot insist on the payment of dividends even if the pro¬ 
fits are very large unless the directors fraudulently decline to pay them 
[Bond v. Barrow Haematite Co., (1902) 1 Ch. 353]. Where they choose 
to exercise the power, they are required by s. 217 to state in their report 
to be attached to the company’s balance sheet the amount which they 
recommend should be paid by way of dividend. Such amount may, un¬ 
like preference shares, vary according to the profits made by a company 
every year. Then the company in the annual general meeting may de¬ 
clare the dividend which should in no event exceed the amount recom¬ 
mended by the directors in their report. This last provision is made in 
regulation 85 of Table A in the First Schedule to the Act. It must be 
noted that no dividend can be sanctioned or declared by a company at 
any of its extra-ordinary general meetings (Bishwanath v. New Central 
Jute Mills Co. Ltd., 64 C.W.N. 970; Raghu Nandan v. Swadeshi Cloth 
Dealers Ltd., A.I.R. 1964 Cal. 247). 

Besides these dividends, the articles may empower the directors to 
declare interim dividends, i.e. dividends in between two annual general 
meetings of the company and the payment of such dividend is not con¬ 
ditional upon a subsequent declaration thereof in a general meeting of 
the company. Before declaring such a dividend, however, its directors 
must satisfy themselves that the financial position of the company war¬ 
rants the payment of such dividend out of its divisible profits, for, as 
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Lord Alverstone, C.J. observed in Lucas v. Fitzgerald [ (1903) 20 T.L.R. 

u», a. w .o j. 

shareholders by a liquidator are not dividends but they are so distribu 
as^aXlof the company. A liquidator has no power to distribute 
dends to the sense explained above, and the sums received by the share¬ 
holders cannot be disintegrated into capital and profits by examining 
the accounts o£ the company while it was a going concern. In fact on 
the winding up of a company, the distinction between the assets an 
undistributed profits disappears altogether ( Commr. of Income-tax v. 

Girdhardas & Co. Ltd., A.I.R. 1967 S.C. 795) , | j j 

A dividend becomes a debt from the date on which it is declared and 

becomes payable, and a shareholder who is entitled to it cancase of 
non-payment, sue to recover it in England as a speciality debt within 1 2 
years from such date as prescribed by s. 2 (3) of the Limitetion Act, 
1939, and in this country within 3 years from such date under art. od 
or 113 of the Limitation Act, 1963 [Re Severn, etc. Rly. (1896) 1 Ch. 
559- Re Artizans* Land and Mortgage Corpn. (1904) 1 Ch. 796; Bat Lahta 
v Tata Iron & Steel Co. Ltd., A.I.R. 1940 Bom. 97 F.B.]. The share¬ 
holders can also file a petition for winding up the company ( Hanprasad 
v. A. C. Traders Ltd., A.I.R. 1964 Mad. 519; In re Patrakala Tea Co. Ltd., 
A.I.R. 1967 Ker. 406). Such dividend, however, cannot bear any interest 
unless the articles so provide. An interim dividend, on the other hand, 
is not a debt and the directors may pass a resolution to rescind it. In 
other words, an interim dividend is, as it were, subject to the will of 
the directors until it is actually paid [Lagurias Nitrate Co. Ltd. v. Schroe - 
der & Co. & Schmidt, (1901) 85 L.T. 22; Potel v. I.R.C. (1971) 2 All 
E.R. 504]. 


Payable out of profits only after providing for depreciation and reserves 

Now, dividends being parts of the profits of a company should be 
paid only out of such profits and not from the capital. Section 295 which 
deals with this matter imposes an obligation on company managements 
to prdvide for depreciation to the extent and in the manner specified in 
sub-section (2) thereof and further to transfer to the company’s reserves 
such percentage of the profits for the year not exceeding ten per cent, 
as may be prescribed as required by sub-sec. (2A) inserted by the 
Amendment Act, 1974, before declaring or paying any dividends out of 
the profits of any year. According to sub-section (1) of the section, no divi¬ 
dend shall be declared or paid for any financial year Except out of 
the profits for that year arrived at after providing for depreciation in 
accordance with the provisions of sub-section (2) or out of the profits for 
any previous financial year or years similarly arrived at and remaining 
undistributed or out of both, or out of moneys provided by the Central 
or a State Government in pursuance of a guarantee given by such Gov¬ 
ernment. It will thus be obvious that in the absence of any such guaran¬ 
tee which, if given, would be usually available only so long as the com¬ 
pany does not make adequate profits for the purpose of paying dividends, 
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the c°mp any can never pay dividends except out of its own profits There 
s, howe ver , what may be called an exception to this rule which is nrn 
vided m s 208 of the Act, viz., where shares are issued for raisin? 
money to be spent on any construction of work or plant, the companv 
may pay interest out of capital, even though there are no profits S 

the previous sanction of the Central Government and subject to the 
conditions laid down in that section. 


It is further provided by sub-section (1) that (i) if the company has 
not provided for depreciation for any year or years falling after the 
commencement of the Amendment Act 65 of 1960, it shall, before dec’ar 
mg or paying any dividend for any year, provide for such depreciation 
out of the profits of that year or out of those of any other year or years- 
( 11 ) if any loss is incurred in any previous year or years falling after 
the commencement of that Act, then, the amount of loss or an amount 
equal to the amount provided for depreciation for that year or those 
years, whichever is less, shall be set off against the profits of the com¬ 
pany for the year for which dividend is proposed to be declared or paid 
or against the profits for any previous year or years, arrived at in both 
cases after providing for depreciation in accordance with the provisions 
of sub-section (2) or against both; and (iii) it shall not be necessary 
for a company to provide for any such depreciation where dividend for 
any year is declared or paid out of the profits of any year or years falling 
before the commencement of that Act. Power is also given to the Central 
Government by the same sub-section to allow any company, if it thinks 
necessary, in the public interest, to declare or pay dividend for any year 
out of the profits of that year or any previous year or years without 
providing for depreciation. 

Sub-section (2) provides the basis and extent of depreciation for 
the purposes of sub-section (1). It says that depreciation shall be pro¬ 
vided either (a) to the extent specified in s. 350 which prescribes the 
method for provision of normal depreciation under the income-tax Act, 
1922, or (b) in respect of each item of depreciable asset, for such an 
amount as is arrived at by dividing 95 per cent, of the original cost 
thereof by the specified period in respect of such asset, or (c) on any 
other basis approved by the Central Government which has the effect 
of writing off by way of depreciation 95 per cent, of the original cost 
of each such depreciable asset on the expiry of the specified period, or 
(a) as regards any other depreciable asset for which no rate of depre¬ 
ciation has been laid down by the Income-tax Act, 1922, or the rules 
made thereunder, on such basis as may be approved by the Central 
Government by any general order published in the Official Gazette or 
by any special order in any particular case. Where depreciation is pro¬ 
vided for in the manner laid down in clause (b) or (c) as aforesaid, 
then, in the event of the depreciable asset being sold, discarded, demo¬ 
lished or destroyed, the written down value thereof at the end of the 
financial year in which it is sold etc. shall be written off in accordance 
with the proviso to s. 350 of the Act. The expression specified period 
as used in clauses (b) and (c) as aforesaid according to sub-section 
[5(a)], means the number of years at the end of which at least 95 per 
cent, of the original cost of any depreciable asset will have been provided 
for by way of depreciation calculated in accordance with the provisions 


of s. 350. 
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Payable in cash or by cheque 

Sub-sec. (3) of s. 205 declares that no dividend shall be payable 
except in cash. Sub-section 5 (b) of that section, however, permits such 
dividend to be paid by cheque or warrant sent through the post directed 
to the registered address of the shareholder entitled thereto, or to such 
person and to such address as the shareholder may in writing direct 
These provisions are made with a view to discouraging the practice of 
some companies of passing on unremunerative shares held by them in 
other companies to their shareholders in lieu of dividends in cash. 

To whom payable 

Dividends are made, by s. 206, payable to registered shareholders 
or to their order or their bankers, and in case of share warrant, to the 
holder of such warrant or his bankers. Bankers in such cases are not 
required to make a separate application for the payment of the divi¬ 
dends. 


Penalty for failure to distribute dividends 

The next section penalises every director of the company who is 
knowingly a party to a default in distributing any dividend within 42 
days from the date of the declaration thereof to any shareholder entitled 
to the payment thereof with simple imprisonment for a term extending 
to seven days and also fine. Such penalty will not, however, be imposed 
(i) where the dividend could not be paid by reason of the operation of 
some law, (ii) where the shareholder has given some directions regard¬ 
ing the payment of the dividend which cannot be complied with, (iii) 
where there is a dispute as to the right to the dividend, (iv) where the 
dividend has been adjusted against a claim of the company, or (v) 
where the company’s failure to pay the dividend or post the dividend 
warrant was not due to any default on the part of the company. 

An offence under this section takes place at the place where the 
registered office of the company is situated and not where the dividend 
warrant, if posted, would be received. The common law rule that the 
debtor must find the creditor does not apply in such cases (Hanuman 
Prasad v. Hiralal, A.I.R. 1971 S.C. 206). 


Creation of reserve fund out of profits 

It would be clear from the above discussion that there is no princi¬ 
ple which compels a company, while a going concern, to divide the 
whole of its profits among the shareholders. In fact, dealings with such 
profits are a part of the management and internal economy. The com¬ 
pany may form a reserve fund out of the profits unless the memorandum 
or the articles otherwise provide [Re Buenos Ayres Great Southern 
rk 3 ?4; ^vling v. Israel and Oppenheimer Ltd ., (1918) 1 

Ch. !01J. Where such a fund is formed, profits credited to the reserve 
lund nonetheless remain profits and may be paid out as dividends 

though there is a loss on the capital unless such profits are capitalised 
\Re Hoare and Co. Ltd., (1904) 2 Ch. 208]. 

The position with regard to such fund is, however, drastically 
changed in our country by two of the provisions inserted in the Act by 

If A Act> 1 ? 74 * 0ne of t * lem incorporated in sub-sec. (2A) 

of s. 205 of the Act makes it obligatory for a company to transfer to its 
reserves out of its profit for any year arrived at after providing for 
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depreciation in accordance with the provisions of sub-sec. (2) such 
percentage thereof not exceeding ten per cent, as may be prescribed 
before declaring or paying any dividend for that year. By the proviso 
to this sub-section, however, the company may voluntarily transfer to 
its reserves even a larger percentage of such profit though, for some 
inexplicable reason, only in accordance with such rules as may be pres¬ 
cribed by the Central Government. 

The second provision incorporated in sub-sec. (3) of s. 205A de¬ 
prives the company of its right to declare and pay dividends out of its 
reserves in case of absence or inadequacy of profit for any year except, 
again, in accordance with such rules as may be made by the Central 
Government in that behalf. The sub-section further says that ‘where 
any such declaration is not in accordance with such rules, such declara¬ 
tion shall not be made except with the previous approval of the Central 
Government’—a provision not easily intelligible unless one reads the 
expression ‘any such declaration’ as ‘any such proposed declaration’, 
since the legislature could not have contemplated two declarations of 
dividend by a company, one not in accordance with the rules and 
another with the previous approval ofllie Central Government. Besides, 
the provision of this sub-section should have been more appropriately 
included in s. 205 either as a part of sub-sec. (2A) noted above or as 
forming a separate sub-section thereof instead of being included in a 
section which is exclusively and entirely devoted to dealing with un¬ 
paid or unclaimed dividends. 

Capitalisation of profits 

A company may, instead of paying dividends, capitalise its profits if 
the articles so permit. Sub-section (3) of s. 205 which provides for pay¬ 
ment of dividends in cash as stated above, does not prohibit this course 
being adopted by a company. The company in such a case declares a 
certain amount out of its undistributed profits as capital bonus, applies 
that amount in payment of such number of new ordinary shares out of 
its unissued share capital as in their aggregate nominal value correspond 
to such amount and allot such shares as fully paid bonus shares to the 
members in such proportion to their respective holdings as may be fixed 
by the directors. The company is thus enabled to increase its capital 
and the shareholders, on the other hand, get their capital bonus in the 
shape of fully paid shares which are called bonus shares. It may be 
recalled that the capital redemption reserve fund arising from the 
redemption of redeemable preference shares also can be applied in 
paying up bonus shares [s. 80(5)]. So also the share premium account 
under s. 78(2) of the Act. A bonus issued in the form of fully paid 
shares is not income but capital for income tax purposes [I.R.C. v. Blott, 
(1921) 2 A.C. 171; I.R.C. v. Fisher's Executors, (1926) A.C. 395]. 

Right to dividend on transfer of share 

Where shares are transferred at or about the time of a declaration 
of dividend and the transferee is to get the dividend according to the 
terms of the agreement, the transfer is said to be ' cum dividend, if not, 
'ex dividend \ If there is no agreement as to dividends, the buyer is 
entitled to the whole of the dividend declared after the date of the 
agreement for the sale of shares and not only such portion of it as may 
be attributable to the period between the date of the agreement and the 
end of the financial year for which the dividend is declared, tor, as 
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observed by Morton, J. in Re Wimbush [(1940) 1 All E.E. 229], Hhe 
purchaser has bought the tree, and, with it, the fruits wmch are ripen- 
? x -i t c thev are transferred after the declaration or dividend 

for ^particular period! the 6 Vendor is entitled to the whole of it though 
it may 3 be payable in instalments even after the date of the tran.f 
Un re Kidneys Agreement, (1929) 2 Ch 121]. As far m the company 
is concerned, it is, as stated above, bound to pay the dividend to mem¬ 
bers whose names are registered in its books. It cannot take notice of 
any private arrangement between the vendor and the vendee of sha 
in regard to the apportionment as between them of the p * y f~ e 

thereon [ The S. A. C. Works Ltd. v. Sukhdeo, I.L.R. (1945) All. 15], 
nor does a transfer of shares ' cum dividend ’ entitle the transferee to 
receive from it the dividend declared before the transfer ( Hariprasad v. 

A. C. Traders Ltd., A.I.R. 1964 Mad. 519). 


Transfer of unpaid dividend to special dividend account 

By enacting s. 205A in the Amendment Act, 1974, Parliament has 
sought to deprive companies of their right to use the money remaining 
unpaid or unclaimed in respect of dividends declared by them before, 
and after the commencement of the said Amendment Act, which may 
well run into several crores of rupees, by requiring them, first, to trans¬ 
fer such money to a scheduled bank to enable it to fatten itself for a 
period of three years from the date of such transfer with handsome 
interest earned thereon, without any liability whatever to pay any 
interest on such money either to the companies or to the shareholders 
concerned, and then, at the end of the said period of three years, by 
again requiring them (the companies) to transfer whatever amount 
of money then remained unpaid with the bank, to the bottomless coffers 
of the Central Government through its general revenue account with 
the Reserve Bank of India, with not even the remotest chance of any 
shareholder ever coming forward to claim any money due to him from 
that Government. The provisions of this section are thus clearly confis¬ 
catory in character patently designed to collect as much money as 
possible from the corporate sector in an attempt to bridge the ever 
widening gap between resources and expenditure of the Central Govern¬ 
ment. 

Now, turning to the several provisions of the section, sub-sec. (1) 
requires every company to transfer to a special account to be opened 
by it in a scheduled bank to be called “Unpaid Dividend Account of . . . 
Company Limited/Company (Private) Limited”, the total amount of 
dividend remaining unpaid or in relation to which no dividend warrant 
has been posted within 42 days from the date of its declaration, within 
7 days from the expiry of the said period of 42 days. With respect to 
dividends remaining unpaid at the commencement of the Amendment 
Act, 1974, out of those declared before such commencement, the next 
sub-section requires the company to transferee such account all the 
amounts of such dividends within a period of six months from such 
commencement. 

It is interesting, however, to note that sub-sec. (4) of the section 
deals only with the default by a company in respect of the requirement 
of sub-sec. (1) and provides that the company shall pay from the date 
of such default, interest at the rate of 12 per cent, per annum on ‘so 
much of the amount as has not been transferred to the said account’ 
and that the interest accruing due on such amount shall enure to the 


lcl—12 
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benefit of the members of the company in proportion to the amount 
remaining unpaid to them. It is difficult to understand why a shS 
provision is not made in respect of a default with regard to the reoffire 
merit of sub-sec. (2) as aforesaid. Perhaps the legislature was content 

Tsw the Penal ! y °j ^ e to the extent of Rs. 500 prescribed in sub-sec 
« every ^ ay durm g which a company and its officers fail to comply 
vvith any of the requirements of the section’ including those of both 
the sub-secs. (1) and (2). Be that as it may, companies are not likely 
to be deterred by any such penal provision from retaining with them¬ 
selves the amounts of unpaid dividends for their own use instead of 
transferring them to the scheduled banks as required by sub-secs. (1) 
and (2) as aforesaid, in these days of ‘credit squeeze’ and exorbitant 
rates of interest on loans and advances, considering the way in which 
such penalties and other provisions of the Act are enforced by the 
Government. 

It is further interesting to note that where a company fails to 
transfer the amount of unpaid dividend to its account in a scheduled 
bank as required by sub-sec. (1) and consequently becomes liable to 
pay interest on such amount at the rate of 12 per cent, per annum 
under sub-sec. (4), the company would not know whether to pay such 
interest to the bank or to the unpaid member when he comes to claim 
the amount due to him—a matter which is blissfully shrouded in a 
cloud in the sub-section as it stands. 


To proceed with the rest of the section, sub-sec. (5) thereof re¬ 
quires the company to transfer to the general revenue account of the 
Central Government the amount remaining unpaid with the scheduled 
bank out of the total amount of unpaid dividend transferred to its 
account in such bank, for a period of three years from the date of such 
transfer and a claim to any such amount may thereafter be made to 
the Central Government. 

Where any such claim is made, the Central Government, if satisfied 
on a certificate by the company or otherwise, that the person making 
the claim is "entitled to ‘the whole or any part of the money claimed’, 
may, by s. 205B also inserted by the same Amendment Act, make an 
order for the payment of the sum due to him ‘taking such security from 
him as it may think fit’. Such order is to be treated as an order for 
refund of revenue as stated in sub-sec. (5) noted above. 

Reverting to the transfer of unpaid amount of dividend from the 
bank to the general revenue account of the Central Government, sub¬ 
sec. (6) says that every companj', when making such transfer, should 
furnish a statement in the prescribed form to an officer of the Central 
Government appointed for the purpose, setting forth the names and the 
last known addresses of persons entitled to receive such amount and 
the amount each of them is entitled to and such other particulars as may 
be prescribed. 

Having thus transferred the amount of unpaid dividend to the 
general account of the Central Government, the company, by sub-sec. 
(7), will have an effectual discharge on getting a receipt from the Re¬ 
serve Bank of India in that behalf. 

For all its ambitious provisions as aforesaid, however, the entire 
section will have simply been an exercise in futility if only companies 
are not remiss in posting dividend warrants to all their members within 

the prescribed period. 
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LECTURE IX 

CONTRACTS, INVESTMENTS AND BORROWING POWERS 

Contracts by companies - Execution of deeds by compares - 
Authentication of documents by companies - l ™ 

company’s men name — Borrowing powers — Power to g 
security — Charge on uncalled capital — Charge on reserv 
capital or books not allowed — Debentures — Issue of deben¬ 
tures — Redemption of debentures — Re-tssuc !of iredeemed de 
bentures - Register and Index of debenture-holders - Ree¬ 
dies of debenture-holders — Debenture stock —Floating 
charge — Book debts — Registration of mortgages ana-charges 
— Register of charges — Certificate of registration — Regis¬ 
tration of modification of charges — Registration of satisfaction 
of charges — Rectification of register of charges — Company s 

register of charges. 


Contracts by companies 

Section 46 of the Act provides for the manner in which contracts 
by or on behalf of companies may be made, and also states the effect 
of such contracts. According to this section, a contract which, if made 
between private persons, would be by-law required to be in writing 
signed by the parties to be charged therewith, may be made on behalf 
of the company in writing, signed by any person acting under its autho- 
rity, express or implied. Similarly, a contract which would be valid 
even if it be made orally between private persons may be so made on 
behalf of the company by any person with an express or implied autho¬ 
rity from it. Such contracts will be binding on the company. 

The next section lays down an important rule of law which excludes 
personal liability of those who make, accept or endorse negotiable instru¬ 
ments on behalf of a company. It says that a bill of exchange, hundii 
or promissory note shall be deemed to have been made, drawn, accepted 
or endorsed on behalf of a company if it is made, drawn, accepted or 
endorsed in the name of, or by or on behalf or on account of, the 
company by any person acting under its authority, express or implied. 
The question whether the personal liability is, or is not, excluded on 
such a negotiable instrument is one of construction thereof, more so 
because the section does not say that the document must be expressed 
to be made, drawn, etc. Thus, where the endorsement was ‘M & Sons, 
Managing Agents of L. A. & Co.’, it was held that it would not be neces¬ 
sarily clear that the responsibility of L. A. & Co. was involved, and that, 
therefore, L. A. & Co. were not liable on the bill ( Shreelal v. Lister 
Anti-septic Dressing Co., 52 Cal. 302). On the other hand, where a 
hundi was accepted by A for and on behalf of B & Co., it was held that 
A was not liable ( Ibrahim Fazalbhai v. IntematioTial Banking Corpora¬ 
tion, 27 Bom. L.R. 283). Where in a promissory note in Tamil the pro¬ 
misor was given as ‘Sri Rajagopala Transport Bus Proprietor Ramnath 
Reddiar’, it was held, following Sivagurunatha v. Padmanabh (A.I.R. 
1941 Mad. 417 F.B.), that the intention was made clear in the instru¬ 
ment itself that it was executed on behalf of the company (P. Rama- 
swami v. R. Krishnaswami, A.I.R. 1973 Mad. 251). 
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Where an agent or a manager of a company other than a private 
one enters into a contract on behalf of the company with the compand 

tract" un t Scl ° Sed P nnci Pal, he should, at the time of making the con 
tiact, make a memorandum thereof and deliver it forthwith to the 
company for being placed before the next meeting of the Sectors and 
also send copies thereof to the directors of the company individually 
In case of default, the company may avoid the contract and he may be 
liable to pay a fine to the extent of Rs. 200 in addition (s 416) 


Execution of deeds by companies 

^^ ction 48 P rovi< ^ es f° r the manner in which deeds may be executed 
on behalf of the company in or outside India. The company in such a 
case empowers a person by writing under its common, seal to execute 
deeds on its behalf either generally or in regard to some specified mat¬ 
ters, and the effect of the deeds signed by the person so authorised and 
under his seal where sealing is required, would be to bind the company 
as if they were under its common seal. 

Section 50 of the Act empowers the company to have an official 
seal for use abroad on documents which require it, and to authorise a 
person to affix it to any document or deed to which the company is a 
party. Such authority continues, as between the company and an out¬ 
sider, during the period mentioned in the instrument conferring the 
authority and, where no period is mentioned, until notice of revocation 
or determination thereof has been given to such outsider. The effect of 
a document with an official seal affixed thereto is to bind the company 
as if it had been sealed with the common seal of the company. 


Authentication of documents by companies 

Section 54 of the Act provides for the manner in which documents 
and proceedings may be authenticated when required. It says that, save 
as otherwise expressly provided in the Act, a document or proceeding 
required to be authenticated by a company may be signed by a director, 
the manager, the secretary or other authorised officer of the company, 
and need not be under its common seal. The first three of these are thus 
empowered to sign any such document or proceeding only by virtue of 
their respective office and do not require any authorisation for the pur¬ 
pose, but no other officer of the company can do it unless he is specially 
authorised in that behalf. 


Investments in company’s own name 

Apart from the extent to, and the manner in, which a company’s 
funds may be invested in shares and debentures of other companies 
which will be considered in Lecture X, all such investments are, by 
s. 49 of the Act, required to be made and held by it in its name. This 
provision, however, does not apply to investments made by a company 
whose principal business consists of the buying and selling of shares 
and securities nor will it prevent a company (i) from depositing with 
a bank any shares or securities for collecting dividend or interest pay¬ 
able thereon, or (ii) from depositing with, or transferring to, or holding 
in the name of, the State Bank of India or a scheduled bank, being the 
bankers of the company, shares or securities in order to facilitate transfer 
thereof within six months, or (iii) from depositing with, or transferring 
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to any person any shares or securities by way of security for repayment 
of’any loan advanced to it or the performance of any obligation under¬ 
taken by it. Except in these cases, the certificate or letter of allotment 
relating to the shares and securities in which investments have been 
made must be in the custody of the company or its bankers which 
should be none other than the State Bank of India or a scheduled bank. 

There are, however, two cases in which a company may hold shares 
in another company not necessarily in its own name. Where a company 
has a right to appoint any person, or where a nominee or nominees of 
the company has or have been appointed, as a director or directors of 
any other company, shares in the latter company to the extent of quali¬ 
fication shares required to be held by a director thereof may be registered 
or held by the former company jointly in the names of itself and of 
each such person or nominee, or in the name of each such person or 
nominee. Secondly, a company may hold shares in its subsidiary in the 
name of its nominee, if and in so far as it is necessary so to do to ensure 
that the number of members of the subsidiary is not reduced, where 
it is a public company, below seven, and where it is a private company, 
below two. 

The company must maintain a register in respect of shares and 
securities, being its investments, which are not held by it in its own 
name under any of the foregoing provisions and enter therein (a) the 
nature, value and such other particulars as may be needed to fully 
identify the shares or securities in question, and (b) the bank or person 
in whose name or custody they are held. Besides, the register should 
be open to the inspection of any member or debenture-holder of the 
company without charge for two hours on each working day. If the 
inspection is refused, the Court may, by order, direct an immediate 
inspection of the register. 

In default of compliance with any of the requirements of the section 
as aforesaid, the company and every officer thereof who is in default 
shall be punishable with fine to the extent of Rs. 500. 

For the purposes of the section, ‘securities’ include stock and deben¬ 
tures. 


Borrowing powers 


The Act does not in terms give to the companies registered under it 
any power to borrow. But every trading company has an implied power 
to borrow money and give security on its property for the purposes of 
its business [General Auction Estate Co. v. Smith , (1891) 3 Ch. 432]. 
Where the company is a non-trading one, the power to borrow must be 
expressed in the memorandum, or the memorandum or the articles must 
show inferentially that the company is to have such a power. The follow¬ 
ing observations of Cotton, L.J. in Queen v. Sir Charles Reed (5 Q.B.D. 
483 at p. 488) are very significant: 


It was said that every corporation, unless restricted by its Act of incorporation, 
has the same power as an individual to enter into contracts, including that of 
borrowing money. In our opinion, this contention cannot be maintained. The power 
of a corporation established for specified purposes 'must depend upon what these 
purposes are, and except so far as it has express power given to it, it will have 
such powers only as are necessary for the purpose of enabling it in a reasonable 
and proper way to discharge the duties or fulfil the purposes for which it was 
constituted. ... A trading corporation stands as regards an implied power of 
borrowing m a very different position. H 
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If, therefore a company has no express or implied power to borrow 
it can apply to the Court under s. 17 of the Act for altering its memo’ 
random so as to get it or to extend it if the existing cower is Ed 
[Re Reversionary Interest Society Ltd., (1892) 1 Ch. 615]. ted 

A borrowing power contained in a paragraph of the objects clause 
°f a memorandum can be exercised only for the objects or purposes 
specified in the other paragraphs of that clause even though the cfause 

lde rV h f , ea $ h ° f ltS P ara § ra P hs has to be read independently of 
others [Re Introductions Ltd. (1969) 1 All E.R. 667, C.A.]. 

If a company has an express or implied power to borrow, it mav 
exercise such power to any extent. But the memorandum or the articles 
may ^impose limitations upon the exercise of such power, in which case 
the directors can use the power subject to those limitations. Sometimes 
a limitation is imposed that the directors shall not borrow beyond a 
specified amount except with the sanction of a general meeting, but 
such a limitation cannot restrict the general power of the company to 
borrow which, in the absence of anything in the memorandum or articles 
restricting its power to borrow through v agents, can be validly exercised 
through properly authorised agents [Mercantile Bank of India Ltd. v 
Chartered Bank, etc., (1937) 1 All E.R. 231]. The present Act itself, 
however, by s. 293 (1) (d), prescribes a statutory limitation upon the 
borrowing powers of the directors and provides that the directors of a 
public company or a subsidiary thereof shall not, after the commence¬ 
ment of the Act, except with the consent of such company in general 
meeting, borrow moneys which together with those already borrowed 
(apart from temporary loans obtained from the company’s bankers in 
the ordinary course of business) will exceed the aggregate of the paid- 
up capital of the company and its free reserves, i.e. reserves not set 
apart for any specific purpose. By this provision Parliament has sought 
to put an end to reckless borrowings by the directors of companies and 
compel them to approach the shareholders for their sanction in cases 
where the aggregate amount of borrowings is likely to exceed the aggre¬ 
gate amount of the paid-up capital of the company and its free reserves. 
The directors accordingly have to exercise their borrowing powers with 
due regard to this provision even where the company has unlimited 
powers under its memorandum in that behalf. 

On the other hand, if a company has no borrowing powers or its 
memorandum of association fixes a limit to such powers, any borrowing 
in the first case and any borrowing in excess of such limit in the second 
case is, on principle, ultra vires the company and the securities given in 
respect thereof are inoperative and void. The lender in such a case 
cannot sue the company for the return of the loan. Similarly, where 
the directors borrow a loan beyond the power given to them for the 
purpose although the company may have unlimited powers to borrow, 
the borrowing is ultra vires the directors and, therefore,'the securities 
given by them are inoperative unless the company is estopped from 
alleging their invalidity under the rule in Royal British Bank s case, or 
the shareholders elect to ratify their directors’ act [Irvine v. Union Bank 
of Australia, (1877) 2 A.C. 366; Balasaraswathi Ltd. v. A. Pammeswara 

Aiyar , A.I.R. 1957 Mad. 122]. , . 

In either case, if the money has not been spent, the lender can get 
an injunction to prevent the company from parting with it, and even 
where the borrowing is ultra vires the company, he may in some cases 
institute a suit against the directors for damages for the breach ot an 
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implied warranty of authority if the*^aets amount.to an 
sentation of fact (Weeks v. Propert Ldt f C.P. A21J 

amount to a issued'debentures after 

SS could toe l^rced^t t tV|any JeTe^r 

Building Society v. Luce, 43 Ch. D. 158, Rut this 

AC 398* Re Airedale Co-ojperatwe Society, (1933) 1 Ch. o39J. 
Abrogation dfes not give the lender the same priority which the original 
creditors had over the other creditors of the company nor does xt 
him any right to the securities for their debts held by such creditors 
[Re WreJarn etc. Ry., (1899) 1 Ch 440], He is, however entitled to 
retain the security, if any, given by the company in respect of the loan 
advanced by him, and can insist on restitution before he can be com¬ 
pelled to part with it ( Blackburn Building Society v Cunliffe Broo 
& Co., 22 Ch. D. 61; Deonarayan Prasad v. The Bank of Baroda Ltd., 58 

Bom. L.R. 1056). 


Power to give security 

Where a company has a borrowing power, it has, as an incident of 
such power, also a power to give security for the debt by a mortgage or 
charge on all or any of its property, movable or immovable, present or 
future, unless expressly prohibited by the articles [He Patent File Co., 
(1870) L.R. 6 Ch. App. 83]. The money borrowed can be secured in one 

or more of the following ways: 

(1) A legal mortgage of specific parts of its property; 

(2) An equitable mortgage by deposit of title deeds; 

(3) A mortgage of chattels; 

(4) A charge on uncalled capital; 

(5) Promissory notes and Bills of exchange; 

(6) A floating charge; 

(7) Debentures; 

(8) Debenture stock; 

(9) A mortgage of book debts; 

(10) A charge on calls made but not paid; and 

(11) A charge on goodwill, a patent or a licence under a patent, a 
trade mark and a copyright or a licence under a copyright. 

Charge on uncalled capital 

A company may charge its uncalled capital if the memorandum or 
articles allow it or if they contain words wide enough to cover it [ New¬ 
ton v. Debenture Holders of Anglo-Australian. Co., (1895) A,C. 244]. 
In this case, the memorandum gave power to borrow “on. any security 
of the company.” It was held that those words authorised a charge on 
the uncalled capital. But the mere use of the word ‘property* in the 
instrument creating the charge is not enough to charge the uncalled 
capital, for uncalled capital is only ‘property* potentially, i.e. when called 
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u-— 

up [ Irvine v. Union Bank of Australia, (1677) 2 A C p 

fn™ds?o£^f' b (1898) 2 Ck 149] - The —y in th’e ttter^r 

SSS: and 11 was held that STK 

’T° rtgage 0f unc , al ! cd ca P ital ^ usually enforced by the appoint 
ment of a receiver and by an order of the Court giving the receiver 

ix,wer to make calls, or in case of the company bein| wound up, to use 

the name of the liquidator for the purpose of making calls [Re West- 

rnmster Syndicate Ltd., (1908) W.N. 127], The Court may also order 

the directors, or the liquidator in a winding up to make calls and hand 

over the amounts recovered to the receiver (Re Phoenix Bessemer Steel 

C °’. 4 , 4 , LJ ' Ch 683 >' 11 ma V be noted that a mortgage of uncalled 
capital does not prevent the company from forfeiting the shares for 

non-payment of calls [Re Agency Land and Finance Co., (1903) 20 
l.Li.R. 41j. 


Charge on reserve capital or books not allowed 

A company cannot borrow on the security of its reserve capital or 
of its books. The reason is that the reserve capital is not capable of 
being called up except in the event and for the purpose of the company 
being wound up, and the books are required to be kept at the company’s 
office and must be open for inspection [ Bartlett v. Mayfair Property Co., 
(1898) 2 Ch. 28; Re Irish Club Co. Ltd., (1906) W.N. 127; Re Capital 
Fire Insurance Association, 24 Ch. D. 408]. 

Debentures 

The English Companies Act, 1908, by s. 285, defined a debenture as 
‘debenture includes debenture stock’. This definition was later adopted 
by the Indian Companies Act of 1913 in s. 2 (1) (4) thereof. This was, 
however, no definition of the term ‘debenture’ and it did not enlighten 
one as to what it really meant. But the Courts and eminent writers 
attempted to define the term. Palmer defined it as an instrument under 
seal and evidencing a debt, the essence of it being the admission of 
indebtedness. The Court of Appeal described it in Lemon v. Austin 
Friars Trust, [(1926) Ch. 1], as something which was a mere acknow¬ 
ledgment of indebtedness, without containing a charge at all. The section 
of the English Act was consequently amended by the Act of 1928, and 
the amendment which was thereafter incorporated in the Act of 1929, 
and later in s. 455 of the Act of 1948, provides that ‘debenture’ includes 
debenture stock, bonds and any other securities of a company, whether 
constituting a charge on the assets of the company or not. This definition 
of ‘debenture’ is in terms adopted in s. 2 (12) of our present Act and, 
therefore, whatever uncertainty existed as regards the precise meaning 
of the term ‘debenture’ under the old Act is now removed. 

From a decision of the House of Lords in the United Kingdom, it 
appears that the amended definition includes a mortgage by a company 
issued to a single mortgagee [Knightsbridge Estates Trust Ltd. v. Byrne, 
(1940) A.C. 613]. In this case, the company mortgaged freehold land to 
the trustee of a friendly society to secure £ 310,000, and the mortgage 
provided that this sum together with interest should be repayable by 
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eighty half-yearly instalments. The company claimed rede mpti on o" 

gjmrnd that the postponement of the date of 1‘the data ^was 

rL- a c\os on the equity of redemption. • It was held that the claim was 

untenable^inasmuch as the mortgage was a debenture and that the doc¬ 
trine of clogging the equity did not apply to a debenture^ since, by s. i4 
(of the Act of 1929, corresponding to s. 89 of the Act of 1948 and s. 120 
of our present Act), a debenture may be made irredeemable. 

° f T common parlance, the word ‘debenture’ is used to cover many 
things but it is generally used to signify a security for money, called on 
the face of it a debenture, and providing lor the payment of a specified 
sum at a fixed date and at a certain rate of interest. It usuaUy gives a 
charge by way of security and in most cases is one of a series ot UKe 
debentures. It must be remembered, however, that a creation of a charge 
is not an essential requisite of a debenture (Laxman v. Emperor, A.l.K. 

There are several kinds of debentures of which the most usual are. 

(1) Debentures payable to bearer; and 

(2) Debentures payable to registered holder. 

As regards (1), the object of making a debenture payable to bearer 
is that it may become a negotiable instrument which has usually the 


following incidents: 

(a) It is transferable by delivery; 

(b) A person who acquires it in due course, bona fide and for valu¬ 
able consideration, gets a good title notwithstanding any defect 
in the title of the transferor thereof [Bachuanaland Exploration 
Co. v. London Trading Bank, (1898) 67 L.J. Q.B. 986]; and 

(c) Notice of transfer need not be given to the company. 

Every debenture of this class has coupons for interest attached to it 
and, as in the case of share warrants, the interest is payable to the 
bearer of a coupon, which is only an order on the company or the 
company’s bankers to pay a certain sum to the person who presents it 
on or after a certain date. 

As regards the second class of debentures, they are non-negotiable 
and are only payable to the registered holders thereof. But they may 
be transferred in the manner specified in the conditions indorsed on 
them subject to the provisions of ss. 108 to 111 which have already been 
discussed in connection with transfer of shares (pp. 147 to 155 ante). 
Interest on this class of debentures is payable to the order of the 
registered holders of these debentures as expressed in warrants issued 
by the company and sent by post to the registered address of such 
registered holders, or, as in the case of debentures of the first class, 
coupons of interest payable to bearer may be attached to these deben¬ 


tures. 


Contents of debenture 

Now, a debenture, though one document, usually consists of two 
parts: (1) the body of the instrument containing the bond and the 
charge, and (2) the conditions endorsed thereon. 

The conditions generally state that the debenture is one of a series 
of a certain limited number, each for a like amount of principal, that all 
the debentures ofjthe series rank pari passu as a first or other charge 
and that such charge (except as regards the property specifically mort¬ 
gaged by a trust deed, if any) is to be a floating security and the 
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eompany is not to create any charge ranking in priority to or pari passu 
with the debentures of the series. 

‘ Pari VO-Ssu' means that all the debentures of the series are to be 
paid rateably. If the security is not enough to satisfy the whole debt 
secured by the series of debentures, the debentures will abate propor¬ 
tionately. If the words pari passu are not used, the debentures rank 
according to the date of issue and, if they are all issued on the same 
day, they would be payable according to their numerical order (Re 
New Clydach, etc. Co., L.R. 6 Eq. 514). A company, however, cannot 
issue a new series of debentures so as to rank pari passu with 41 prior 
series, unless the power to do so is expressly or impliedly reserved and 
contained in the debentures of the prior series ( James v. Boythorpe 
Colliery Co., 2 Meg. 55; Lister v. Henry Lister & Son, 41 W.R. 330). 

Besides the pari passu clause, a debenture contains conditions re¬ 
garding the registration of the debentures, the transfer thereof to be 
delivered to the company, the competence of the company to disregard 
any notice of equities attaching to the debentures, and the mode of 
repayment of the principal moneys secured by the debentures. 

A debenture also contains a power for the holders of a series of 
debentures jointly or severally to appoint a receiver themselves without 
applying to the Court, in case of default in payment of the principal or 
interest by the company. 

Debentures with a trust deed 

A common form of securing debentures particularly in cases of 
large-scale borrowings by companies from the public, is to execute a 
deed of trust conveying the property of the company to trustees, declar¬ 
ing trust in favour of debenture-holders, charging other property, and 
containing inter alia provisions regulating the respective rights of the 
company and the debenture-holders. Where, therefore, a debenture is 
accompanied by a trust deed, many of the conditions endorsed on the 
debenture are embodied in the trust deed, and security is enforced by 
the trustee when such occasion arises under the conditions of the deed 
instead of the debenture-holders themselves enforcing it in like condi¬ 
tions in a case where there is no trust deed accompanying the deben¬ 
tures. 

The following are the advantages of having a trust deed: 

( 1 ) if the company makes a default, the trustees are there, ready 
to take necessary steps, instead of leaving it to the initiative of 
some debenture-holder; 

( 2 ) the trustee may be given power to sell and thus to realise the 
security without the aid of the Court; 

( 3 ) by the deed, the legal estate is vested in the trustees (this pre¬ 
vents a subsequent legal mortgage from getting priority); and 

( 4 ) the company can be made to insure, etc. by the covenants in 

the deed. . _ 

By s 119 which reproduces s. 88 of the English Act of 1948, a provi¬ 
sion in a trust deed or in a contract with debenture-holders exempting 
a trustee from or indemnifying him against liability for breach of trust 
arising out of his failure to show the degree of care or dihgence required 
of him as trustee in exercising the powers, authorities and discretions 
conferred upon him by the trust-deed is declared to be void subject to 

certain exceptions specified in the section itself. 
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Perpetual 


Further, debentures may be (1) for a fixed term erf y ^ 

made irredeemable or redeemable on a contingency or after the expi a 
fa of " period. The only meaning of a perpetual or irredeem¬ 
able debenture is that there would be no particular time ^ed wth 
which the company would be bound to redeem them, and the right of 
the debenture-holder to demand payment is restricted except in the 
event of some serious default by the company. 


Debentures when become immediately payable 

But all debentures, whether irredeemable or otherwise, become 
immediately payable on the company going into liquidation, even though 
for the express purpose of reconstruction or amalgamation, notvnxn- 
standing express provisions to the contrary [Re Crompton & Co. y (1914) 

1 Ch. 954]. They also become payable when the interest falls in arrears 

or a receiver is appointed of the property of the company. 

< 

Ccxnvertible debentures 

A company may further issue convertible debentures, i.e., deben- 
tures containing an option entitling the holder thereof to convert his 
debt into equity or preference shares of the company at stated rates of 
exchange and at times stated in the debentures. The rates for the ex¬ 
change of debentures for the shares, however, must not be less than 
the par value of the shares unless the requirements of the Act as to 
the issue of shares at a discount are complied with. The mode of issue 
of such debentures is dealt with in s. 81 of the Act relating to ‘Further 
issue of capital’ and the provisions of that section have been noted and 
discussed in the Lecture on ‘Capital’ under the title ‘Increase of sub¬ 
scribed capital’ at p. 119, ante. 


Issue of debentures 

The principle that shares cannot be issued at a discount does not 
apply to debentures. The reason is that debentures do not form part of 
the company’s capital as they are issued merely to secure moneys 
borrowed for the purposes of the company. Similarly, interest payable 
on debentures is a debt and may be paid out of capital. Once the articles 
give power to the company to issue debentures, it can do so at any 
time subject to the provisions of s. 70(1). This power comes to an end 
only on the company going into liquidation. It may be noted here that 
a debenture prospectus may be issued by a company, as. such prospectus 
is contemplated by s. 2 (36) which defines a prospectus, and the provi¬ 
sions relating to prospectus contained in Part III of the Act including 
those of ss. 60, 64 and 67 and discussed in Lecture V apply to a deben¬ 
ture prospectus as much as to a share prospectus. Besides, provisions 
contained in ss. 70 to 74 as regards issue and allotment of shares and 
those in ss. 108 to 113 as regards transfer and transmission of shares 
which, too, have been dealt with in Lecture VIII also apply to issue and 
allotment of debentures and transfer and transmission of debentures 
respectively. 
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[lecture 


Spedfic d Relief Act,°lS to tT' (a) ^ ° f the 

specific hperfomiance 3 ® t 

FF i 2 e X tu 5 r oi ; T/^c e ^errc^ D co irl EP 

Re Anchor Line ( Henderson Brothers) Ltd., (1937) Ch 4881 Ch ' U2 ’ 
In England, it has been held that an agr^ment to issue dlhp^ 

250 e 2 B 4 ta T le 7 ^ har ^^/s" eU F V ' Abercorris Spate and Slab Co™ 37 
h. D. 260, 264, Tailby v. Official Receiver , (1888") 13 A.C 5231 Thus 

where a company in consideration of a loan evidenced by a promisso™ 

tnrp’ ? t0 1 S u SUe a ^ ertain number of second mortgage deheZ 

s to the lender when called upon, it was held as between the first 

and some of the second debenture-holders on the one hand and the 
mortTapH ° < ? ler * atter w ? s in ec l uit y a holder of the second 

n aqf? g i rfmw 5 to the extent ? f hls debts [ p w e v - Neath & Co., 

ii h * * 83 J-J n ou 1 r country, however, such an agreement may be 
specifically enforced and the company may be ordered to perform the 
agreement by creating the requisite securities 


Issue of debentures with voting rights at company’s meetings prohibited 

By s. 117 of the Act, issue of debentures carrying voting rights at 
any meeting of the company, whether generally or in respect of parti¬ 
cular classes of business, is now prohibited. 

Redemption of debentures 

Debentures may be redeemed either out of the proceeds of a fresh 
issue of debentures or shares, or by creating a sinking fund for redemp¬ 
tion of debentures by setting aside such fixed sum or percentage of the 
annual profits as will accumulate with interest to the amount, required 
for redemption at the due date. The sinking fund may be utilized to 
redeem debentures by annual drawings as well. By this method, certain 
number of debentures are redeemed every year by means of drawings 
as in a lottery until the whole issue is redeemed. The terms of issue of 
the debentures or the trust deed securing the issue normally provide 
one of these modes for redeeming the debentures. 

Re-issue of redeemed debentures 

Section 121 of the Act confers powers on a company to keep alive 
for the purposes of re-issue and to re-issue any debentures which have 
been previously issued and redeemed unless the articles of the company 
or the conditions of the previous issue of the debentures or a contract 
entered into by the company, whether expressly or impliedly, otherwise 
provide, or the company has expressed, by a resolution or some other 
act, its intention to cancel the debentures. The section does not show 
how the debentures may be kept alive, but the usual practice is to 
have them transferred on redemption to a nominee of the company, and 
a transfer from such a nominee is a re-issue for the purposes of s. 121 . 
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The re-issue may be either by issuing tbe old debentures or othei^deben- 

^n previ*sly ^ e d 8 It, therefore, follows that debentures re-payable 
“f 6 ., c’ j date 7 cannot be re-issued as perpetual debentures or as repay 
able atadate other than the original date [Re Antofagosta and Bolivia 
Ry. Co.’s Trust Deed, (1939) Ch. 732], It would thus be alearthatthe 
section is limited to cases where a company redeems some of the deben 
tures of a series in accordance with the terms of issue of such deben- 

tUre Apart from this section, a company may have power to issue deben- 
tures in the place of any debentures paid off or otherwise satisfied or 
extinguished, reserved to it by such debentures. Where such power 
exists, s. 121 does not affect it in any way. 


Register and index of debenture-holders 

As in the case of members of a company, a company issuing and 
allotting its debentures, not being ex facie payable to bearer is required 
to keen a register of holders of its debentures and enter the followng 
particulars therein: (i) the name, address and occupation of each deben¬ 
ture-holder; (ii) the debentures held by each holder together with their 
distinctive numbers, and the amount paid or agreed to be considered as 
paid thereon; (iiij the date at which each person was entered in the 
register as a debenture-holder; and (iv) the date at which any person 
ceased to be a debenture-holder. Such company is also required to keep 
an index of the names of the debenture-holders when their number 
exceeds fifty unless the register as aforesaid is in such a form as in 
itself to constitute an index (which may be in the form of a card index), 
and to make necessary alterations therein within fifteen days of any 
alteration being made in the register of debenture-holders (s. 152). 


Closing and rectification of register 

Provisions contained in s. 154 of the Act in relation to closing of 
register of members and those of s. 155 relating to Court’s power to 
rectify register of members which have been already discussed in 
Lecture VI equally apply in relation to the register of debenture-holders. 


Remedies, of debenture-holders 

In case of a debenture not secured by any mortgage or charge, the 
remedy of the holder of such debenture is either to sue the company for 
recovery of the money secured by the debenture and execute the decree 
against the property of the company, or to present a petition for the 
winding up of the company under s. 433(e) of the Act on the ground 
that the company is unable to pay its debts, or, if the winding up is 
already in progress, to prove in such winding up the amount due to 
him like any other unsecured creditor. 

In case of a debenture secured by a mortgage or a charge, however, 
the holder who wishes to realise his security and recover the money 
due to him when the company is in default as regards principal or 
interest, may have recourse to any of the following remedies: 

(1) He may sue on behalf of himself and all other debenture-holders 
of the same class to obtain payment and to enforce his security by sale. 
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This is sometimes called a ‘debenture-holder’s action’. The Court then 
appoints a receiver and also manager, if necessary, for the purpose of 
the company s business, declares the debentures to be a charge on the 
assets of the company, directs inquiries as to who are the debenture- 
holders and the amounts due, and orders a sale of the property. As a 
rule however, the undertaking of a company carrying on an activity 
for the benefit of the public cannot be sold [Marshall v. South Stafford - 
shire Tramways Co., (1895) 2 Ch. 36]. 

(2) He may appoint a receiver, if the conditions give him power 
to do so, and if the conditions for the exercise of that power are all 
fulfilled. 


(3) He may file an action for foreclosure of the company’s right to 
redeem the debentures [Sadler v. Worley, (1894) 2 Ch. 170], but in 
such action all debenture-holders of the company (as distinguished from 
those of a class) as well as the company should be joined as parties 
[Wallace v. Evershed, (1899) 1 Ch. 891]. In Elias v. Continental Oxygen 
Co., [(1897) 1 Ch. 511], it was held that where the legal estate was in 
the mortgagees and foreclosure meant simply depriving the mortgagor 
of his equity of redemption, it was not necessary for all parties to be 
present; but where it involved conveying the property of the company 
to the mortgagees, they must all be present. Foreclosure may extend 
even to the uncalled capital of the company. 

(4) He may present a winding-up petition under s. 433(e) as he 
is a creditor of the company for the amount advanced by him and 
interest thereon, but not for any premium to be paid on redemption 
unless the debenture expressly so provides [Re Simmer & Jack East 
Lid., (1913) W.N. 41]. Such amount must, however, be presently pay¬ 
able and the company must have failed to pay it on demand. In such 
a case it is immaterial whether he is the registered holder of the security 
or the holder of a security to bearer [Re Olathe Silver Co. (1884) 27 
Ch. D. 278]. The mere fact that he had obtained the appointment of a 
receiver does not preclude him from applying for a winding up order 
[Re Borough of Portsmouth Tramways, (1892) 2 Ch. 362]. In making 
a winding up petition, what is being enforced by the debenture-holder 
is the right under the debenture to make a claim on the company for 
the unpaid debt due to him through the machinery of winding up and 
not the right to enforce the security covered by the debentures ( Cal¬ 
cutta State Deposit Co. Ltd. v. Ranjit, A.I.R. 1971 Cal. 78). Further, 
even where nothing is presently due to him on his debenture he may 
present a petition for winding up as a contingent or prospective creditor 


under s. 439(1) (b) of the Act. 

(5) He may sell the property through trustees if such a power is 

given by the debenture trust deed. 

(6) If the company be insolvent, he may value or realise his secu¬ 
rity, and if found insufficient, prove for the balance of his debt, or give 
up the security and prove for the whole debt. But he cannot prove 
interest which became due after winding-up nor can he get such interest 
out of his security, when arriving at a balance for which he c £ n P r °™; 
in the winding-up [Quartermaine’s case (1892) 1 Ch. 639]. If a holder 

a debenture of a series containing a pari passu clause owes a debt to 
the company, he cannot, on a distribution of the proceeds of sale of 

the company’s assets, set off his debt against the amount due to hm 

on his debentures where the sale proceeds are not sufficient to pay off 

all the debentures in full. The rule is that a person who claims a share 
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of a fund must first pay up everything he owes to the fund [Re Brown 
& Gregory Ltd., (1904) 1 Ch. 627]. 

Appointment of receiver 

Now, a receiver may be appointed by the Court if: 

(i) the principal moneys have become payable under the condi¬ 
tions of the debenture or the deed, if any; or 

(ii) the company is wound up, even though the money is not ex¬ 
pressly made payable on such event, and even if the winding- 
up is merely for the purpose of reconstruction; or 

(iii) the security is in jeopardy, e.g. if a judgment-creditor has 
levied execution, or a judgment remains unsatisfied, or the 
company has closed down its business or even one of its chief 
branches, or the company proposes to distribute its reserve 
fund among its members by way of dividend leaving the 
debentures insufficiently secured. Mere insufficiency of the 
security, if realized, in paying the debenture-holders in full, 
without the company being in default, however, does not 
amount to jeopardy [Re New York Taxicab Co., (1913) 1 Ch. 
1; Lawrence v. West Somerset Ry., (1918) 2 Ch. 250]. 

A debenture-holder himself can, as stated earlier, appoint a receiver 
if such power is given to him by the debenture. But the Court may 
appoint another receiver so as to supersede the one appointed by a 
debenture-holder, if it finds that the appointment so made was not for 
the benefit of all the debenture-holders [Re Maskelyne Typewriter Co., 
(1898) 1 Ch. 133; Re ‘Slogger’ Automatic Co., (1915) 1 Ch. 478]. 

On the appointment of a receiver, the assets become specifically 
charged in favour of the debenture-holders, and the power of the com¬ 
pany to deal with them in the ordinary course of business ceases, 
although the company continues to exist until it is wound up [Moss 
Steamship Co. v. Whinney, (1912) A.C. 254]. If the debenture-holders 
have a charge on the undertaking or business of the company, the Court 
usually appoints the receiver to be a receiver and manager. A manager 
is not generally appointed except to carry on the business with a view 
to selling it as a going concern, but this rule is not inflexible [Re Victoria 
Steam Boats Co., (1897) 1 Ch. 158]. In such cases, even debenture- 
holders may appoint a receiver and manager as an agent of the company. 
Such appointment, however, does not terminate the contract of service 
of a managing director of the company unless (1) the appointment is 

_ t ■. i ^ - ^^f the company, or (2) simultane¬ 

ously with, or very soon after, the appointment, the receiver enters into 
a new agreement with a particular employee inconsistent with the conti¬ 
nuation of the previous contract of service, or (3) the continuation of 
tne employment of such employee is inconsistent with the role and 
functions of the receiver and manager [Griffiths v. Secretary of State 
for Social services, (1973) 3 All E.R. 1184] 

m™A* eCei ^ er ? la ?' h V a Y thorised b y ^ order of the Court to borrow 
preserve 1 t ?™ n y to debentures, if it is required to protect and 

?% 1894 ! l Ch / 205 ]' The receiver must, however, keep 

t by Court; if he exceeds these limits, he 

can bat e f ° r j ‘l 16 1? C ? SS amount of debt unless he 

can show that, having regard to all the circumstances, he was justified 
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m borrowing the excess [Re Glasdir Copper Mines, (1906) 1 Ch 365* 
Re British Power Traction Co. (1906) 1 Ch 497] ' ' 

The receiver when appointed by the Court must give security for 

the safety of the assets in his hands. If the plaintiff debenture-holder 

wishes him to act at once, then he must undertake to be responsible 
until the receiver gives security. 


Position oj receiver 


A receiver appointed by the debenture-holders under a power in 
the debenture is the agent of the debenture-holders, and they are 
therefore, liable for breach of contract or wrongful act committed by 
nim unless the provision authorising his appointment expressly states 
that he is to be the agent of the company. On a winding-up by the Court 
the receiver, if an agent of the company, ceases to be such, but he does 
not thereby become the agent of the debenture-holders so as to make 
them personally liable upon contracts made by him [ Gosling v. Gaskell, 
(1897) A.C. 575]. The position would be in no way different if a resolu¬ 
tion for voluntary winding up of the company is passed [Thomas v. 
Todd, (1926) 2 K.B. 511]. It is important to note, however, that though 
the receiver’s authority to bind the company is determined on his ceasing 
to be an agent on the winding up, his powers with regard to the property 
comprised in the charge are not affected [Gough's Garages v. Puqsleu 
(1930) 1 K.B. 615]. 

A receiver and manager appointed by the Court is an officer of the 
Court and is consequently personally responsible to the creditors of the 
business. He is, however, entitled to be indemnified out of the assets 
of the company in priority to the right of the debenture-holders [Owen 
v. Crouch, (1895) 1 QJ3. 265; Burt v. Bull, (1895) 1 Q.B. 276; Gosling's 
case, supra']. If he makes a default in meeting the claims of the creditors 
of the business, he loses his indemnity to the extent of the default and 
the persons to whom he has incurred liabilities can only stand in his 
place as regards his indemnity to the same extent. As regards new con¬ 
tracts entered into by the receiver and manager, the company is not 
liable on such contracts but the receiver is personally liable subject to 
his right of indemnity as aforesaid (Moss Steamship Co.'s case, supra). 
He may, however, in terms exclude his personal liability in making 
the contract leaving the other contracting party to look to the assets of 
the company for payment [Re British Power Traction Co. (1910) 2 Ch. 
47°]. 

The question of receiver’s agency with respect to such contracts 
has lost its importance in England since s. 369(2) of the Act of 1948 
provides that the receiver is to be personally liable on any contract 
made by him in the performance of his functions to the same extent as 
if he had been appointed by an order of the Court, except in so far as 
the contract otherwise provides, and entitled to indemnity out of the 


assets in respect of that liability. . , 

As regards existing contracts of a company, however, a recevier and 

manager is in a better position than the company itself subject to certain 
limitations. Such contracts undoubtedly continue to be binding upon 
the company and the receiver and manager should carry them out it 
they may affect the goodwill of the business, but in other cases he rnay 
be authorised to disregard them [Re Newdigate Colliery, (1912) 1 Ch 
468' Re Thames Ironworks, (1912) W.N. 66; Re Great Cobar Ltd., (1915) 
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1 Ch. 682]. If he carries out any such contract, he is not personally 
liable in respect thereof; but if he fails to do it, the other contracting 
party is entitled to set off a claim for damages for breach of the con¬ 
tract against any claim the company may have against him [Parsons v. 
Sovereign Bank of Canada , (1913) A.C. 160]. Where a company entered 
into an agreement to pay special commission to X in respect of goods sold, 
it was held that the receiver and manager appointed by the debenture- 
holders in exercise of their power under the debentures had the power 
to refuse to adopt such contract if the repudiation of the contract did 
not adversely affect the realisation of the assets or seriously affect the 
trading Drospects of the company if it was able to trade in the future 
[Airlines Airspares Ltd. v. Handley Page Ltd. (1970) 1 All E.R. 29]. 

In any case, a receiver appointed by a debenture-holder is not a 
manager or officer of the company within the meaning of the term in 
s. 543 (1) of the Act because he is not concerned to manage thi: affairs of 
the company for the benefit of the company but is only concerned to 
realise the debenture-holder’s security. Accordingly, s. 5*3 of the Act 
which relates to misfeasance proceedings does not apply to such receiver 
[Re B. Johnson & Co. ( Builders) Ltd., (1955) 2 All E.R. 775]. 

Notice to Registrar 

Section 137 of the Act requires every person, who obtains an order 
appointing a receiver or manager from the Court, or appoints a receiver 
or manager in exercise of an authority conferred by any instrument, in 
respect of any property of a company, to notify the fact of such appoint¬ 
ment to the Registrar within 30 days from the date of the order or 
of the appointment, as the case may be, and the Registrar shall, on 
payment of the prescribed fee, enter that fact in the register of charges 
to be maintained by him in pursuance of s. 130 of the Act (post). 

By the same section, the person appointed as receiver or manager 
under the powers contained in any instrument (and not by the Court) 
is required, on his ceasing to act as such, to notify to the Registrar the 
fact of his so ceasing, and the Registrar shall also enter that fact in the 
same register. 

In case of default in either of these two cases, the penalty is a fine 
not exceeding Rs. 50 a day. 


Duties of receiver 

Among the duties of a receiver and manager, whether appointed by 
F OU ^ 0r un ^ er P°wers contained in any instrument, is the one 
to me with the Registrar, where he has taken possession of the property 
of the company, once in every half year while he remains in possession, 
and also on ceasing to act as receiver or manager, an abstract in the 
prescribed form of his receipts and payments during the period to which 
the abstract relates (ss. 421, 424). Again, it will be his duty to see that 
every invoice, order for goods, or business letter issued by or on behalf 
of himself or the company and in or on which the name of the company 
appears, contains a statement that a receiver or manager of the property 
of die company has been appointed (ss. 422, 424). Default in complying 

R^ th 20Ms°423) eSe provlslons is P unis hable with fine to the extent of 
The receiver must pay the principal, interest and costs due to the 
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debenture-holders out of the sale-proceeds of the property and assets 
sold by him and the surplus, if any, he must pay to the company. 

Debenture stock 

One of the ways in which the company may secure the money 
borrowed by it is to issue debenture stock to the lender. The expression 
‘debenture stock’ is not defined by the Act, but s. 2(12) defines a 
debenture as ‘debenture includes debenture stock. . . .’ It means only 
this that all the provisions of the Act which are applicable to debentures 
are also applicable to debenture stocks. But it does not say what deben¬ 
ture stock is. It has been seen that a debenture is a document evidencing 
a debt. But debenture stock is the debt itself which is due from a 
company, and this debt is secured and evidenced by a document called 
a ‘debenture stock certificate’. 

Debenture stock is generally created by a trust deed. It is sub¬ 
divisible, but otherwise it is much the same as a debt secured by 
debentures. The difference between a debenture and debenture stock is 
very much like the difference between shares and stock. Debenture 
stock is merely a borrowed capital consolidated in one mass for the 
sake of convenience. Instead of each lender having a separate mortgage 
or bond, he has a certificate entitling him to a certain sum, being a 
portion of one large loan. Section 113 provides for the issue of such 
certificates within the time therein specified. 

A debenture is always for a fixed sum and is transferable in its 
entirety and not in fractional parts. Debenture stock, on the other hand, 
is considered as one debt due to a number of holders and is transferable 
in fractional parts by means of debenture stock certificates of a specified 
amount or multiples thereof. In the matter of security, of payment of 
interest, and mode of transfer and transmission, however, debenture 
stock hardly differs from debentures. 

Floating charge 

As already stated, a company in exercise of its borrowing powers 
may issue debentures either unsecured or secured by a charge on its 
property. Such charge may be a specific or fixed charge or a mortgage 
on particular property of the company or a floating charge. Where 
debentures are secured by a specific charge or mortgage, it is usual to 
add a floating charge by way of a further security. 

Where a specific charge or mortgage on any particular property 
of the company is to be granted as security for the debentures, it can 
be granted in the same manner in which a ‘living’ person would grant 
such a charge or mortgage on his own property. The company cannot, 
after creating such charge or mortgage, deal with the property as if 
it was unencumbered by the charge, and the priority of several specific 
charges on the same property is determined by the general rules relat¬ 
ing to priority of charges and mortgages enunciated in the Transfer of 
Property Act, 1882. Besides, in the winding up of the company, a 
debenture-holder secured by a specific charge ranks the highest among 
its creditors as a secured creditor in respect of the debt due to him on 
the debenture. 

A floating charge, on the other hand, is peculiar only to companies 
as a type of security for the moneys borrowed by them. The peculiarity 
of this charge and the reason why it is called a floating charge is that 



195 


XX] CONTRACTS, INVESTMENTS AND BORROWING POWERS 

the company, in spite of the charge, may deal with any of its assets in 
the ordinary course of business until the charge becomes a fixed charge. 
The charge is saijd to be fixed or to crystallize when the money becomes 
payable under the conditions of the charge and the chargee takes some 
step to enforce it. As described by Lord Macnaghten in Government 
Stock Co. v. Manila Riy., [(1897) A.C. 81, at p. 86]: 

“A floating charge is an equitable charge on the assets for the time being of 
a going concern. It attaches to the subject charged in the varying condition it 
happens to be from time to time. It is of the essence of such a charge that it 
remains dormant until the undertaking charged ceasep to be a going concern, or 
until the person in whose favour the charge is created intervenes. His right to 
intervene, may of course be suspended by agreement. But if there is no agreement 
for suspension, he may exercise his right whenever he pleases after default.” 

A floating charge is thus distinct from a specific charge. This dis¬ 
tinction was pointed out again by Lord Macnaghten in Illingworth v. 
Houldsworth, [(1904) A.C. 355]: 

“A specific charge, I think, is one that without more fastens on ascertained 
and specific property or property capable of being ascertained and defined; a floating 
charge, on the other hand, is ambulatory, shifting in its nature, hovering over and, 
so to speak, floating with the property which it is intended to affect until some 
event occurs or some act is done which causes it to settle and fasten on the subject 
of the charge within its reach and grasp.” 

This passage is frequently quoted by the Courts in this country in 
cases where a distinction between a specific charge and a floating charge 
is necessary to be made, the latest of such cases being Umamaheswara 
v. Venkatrayadu (A.I.R. 1970 A.P. 225). 

A floating charge is also distinct from a future security. While dis¬ 
tinguishing a floating charge from a future security and specific security 
or charge Buckley, L.J. observed in Evans v. Rival Granite Quarries , 
[ (1910) 2 K.B. 979]: 

“A floating security is not a future security; it is a present security which 
presently affects all the assets of the company expressed to be included in it. On 
the other hand, it is not a specific security; the holder cannot affirm that the assets 
are specifically, mortgaged to him. The assets are mortgaged in such a way that 
the mortgagor can deal with them without the concurrence of the mortgagee. The 
floating security is not a specific mortgage of the assets plus a licence to the mort¬ 
gagor to dispose of them in course of his business but a floating mortgage applying 
to every item comprised in the security, but not specifically affecting any item until 
some event occurs or some act on the part of the mortgagee is done which causes 
it to crystallise into a fixed security.” 

Tfie characteristics of a floating charge are also defined by Romer, 
L.J. in Re Yorkshire Woolcombers > Association , [(1903) 2 Ch. 284 at p. 
295], namely, (1) that it is a charge on a class of the company’s assets, 
present and future, ( 2 ) that that class is one which in the ordinary 
course of business would be changing from time to time, and ( 3 ) that 
it is generally contemplated that the company may carry on its business 
“the ordinary way with that class of assets till some event occurs on 
which the charge is to settle down on the property as then existing. 

The event contemplated in all these statements of the learned Judges 
is any of the events mentioned in the debenture or charge on the happen¬ 
ing whereof the moneys secured become immediately payable. It must, 
however, be carefully noted that the mere happening of such event is 
not enough to crystallize the charge but the chargee or the debenture- 
holder must, on the happening of such event, take some step with a 
view to realising his security, e.g. get a receiver appointed to enforce 
his security. It is only then that the charge is said to crystallize or 
Decome a fixed charge. Until such crystallisation occurs, the company 



196 


LECTURES ON COMPANY LAW 


[lecture 


can deal with the property which is subject to the floating charee in 
any way authorised by its memorandum or articles so long as it remains 
a going concern. Thus, the company may sell, mortgage or lease such 
property in course of the ordinary course of its business if it is author- 
ised by its constitution in that behalf. Accordingly, it has been held 
that a company may sell the whole of its undertaking if that is one of 
the objects specified in its memorandum [Re Borax Co., (1901) 1 Ch 
325]. 

A floating charge will normally be upon the whole of the property 
of the company including any which is subject to a fixed charge, but it 
can be restricted to a limited class of property as well. Thus, there can 
be a floating charge only on the immovable property cf a company 
(Sharda Narain v. U.P. Oil Industries , A.I.R. 1964 All. 558). 

Whether or not a particular charge is a floating charge depends 
upon the construction of the words used in the document creating the 
charge. A charge on the ‘undertaking’ of the company was held to be 
a good floating charge upon all the property of the company, present 
and future, in Re Panama Co.'s case, [(1870) L.R. 5 Ch. App. 318]. 
[See also Pudumji & Co. v. Moos , 27 Bom. L.R. 1288; Bank of Baroda v. 
Shivdasani , 50 Bom. 547; J. D. Gomes v. Ranjit Roy , 54 Cal. 513]. The 
term ‘undertaking’, as explained by Pai J. in Re S. Y. C. W. & S. Mills 
Co. Ltd., (A.I.R. 1969 Mys. 280), is not in its real meaning anything 
which may be described as a tangible piece of property like land, machi¬ 
nery or equipment; it is in actual effect an activity of man which in 
commercial or business parlance means an activity engaged, in with a 
view to earn profit. Property, movable or immovable, used in the course 
of or for the purpose cf such business can more appropriately be des¬ 
cribed as the tools of business or undertaking, i.e. things or articles 
which are necessarily to be used to keep the undertaking going or to 
assist the carrying on of the activities leading to the earning of profit. 
The learned Judge also explained the legal concept of a floating charge 
from a historical point of view. 


Postponement of floating charge 

As stated earlier, the creation of a floating charge leaves the com¬ 
pany free, until crystallisation of that charge, to create legal and equit¬ 
able mortgages of the property which is subject to that charge, if autho¬ 
rised by its memorandum, in the ordinary course of its business. Where 
any such mortgage is created, it will have priority over the floating 
charge since, as already stated, the floating charge becomes a fixed 
charge only when the holder of that charge takes some step to realise 
his security [ Government Stock Co. v. Manila Rly. (1897) A.C. 81, 
Wheatley v. Silkstone Co. (1888) 29 Ch. D. 715]. In the latter case, 
North J., after referring to the authorities, observed: 

“Those authorities furnish a very clear and intelligible principle to be folded. 
In this case I find that the debenture is intended to be a general 
over all the property of the company, as it exists at the time when it is; to be p 
in force; but it is not intended to prevent, and has not the effect of in any way 
preventing, the carrying on of the business in all or any of the ways > m .whichh 
carried on in the ordinary course; and, inasmuch as I find that m the ord “^JJ 
course of business, and for the purpose of the business, this mortgage ^as made, 
it is a good mortgage upon and a good charge upon, the property comprised in , 
and is not subject to the claim created by the debentures. 

As regards the fact that the debentures in the case were expressed 
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to be by way of first charge on the undertaking of the company, the 

learned Judge went on to observe: 

“I find also that the ‘first charge’ referred to in the debentures is fully satisfied 
bv being the first charge against the general property of the company a, thetime 
when the claim under the debentures arises, and can have effect given to it. There 
will be a declaration, therefore, that the charge of the plaintiff is prior to the 

debentures.” 

A' company cannot, however, create a further floating charge on the 
same assets to rank in priority to the existing charge unless such a 
power is reserved in the debenture first issued [Re Benjamm Cope & 
Sons, (1914) 1 Ch. 800; Re Automatic Bottle Makers Ltd. (1926) Ch. 

412]. 

With a view to avoiding such priorities, a clause is frequently 
inserted in the instrument creating the floating charge that the company 
shall not create mortgages or charges in priority to or pari passu with 
the debentures which are secured by such instrument. But even in such 
a case a person who takes a mortgage without notice of the floating 
charge or the qualification gets priority [English and Scottish, etc., Co. 
v. Brunton, (1892) 2 Q.B. 700]. Such a mortgage may even be an equit¬ 
able mortgage by deposit of title deeds [Re CasteU & Brown, Ltd. (1898) 
1 Ch. 315; Re Valletort Steam Laundry, (1903) 2 Ch. 654]. In Valletort 
Steam Laundry's case, the debentures contained a floating charge and 
also a provision that the company were not to create any prior charge. 
The manager -forgot this, and deposited the title deeds with a bank as 
security. The bank held some of these debentures on deposit for a custo¬ 
mer. It was held that the mere possession of the debentures as security 
for another customer’s account did not affect the bank with notice of 


the conditions of the debentures in their dealing with the company, and 
that it had priority over the floating charge in respect of the debt owing 
by the company on the security of the deeds deposited with it. 

The clause prohibiting prior charges as aforesaid is, however, to be 
strictly construed. Accordingly, in Brunton v. Electrical, etc., Corpora¬ 
tion [(1892) 1 Ch. 434], the clause did not prevent the company’s 
solicitor from acquiring a lien in priority to the debentures. It would, 
however, certainly prevent a mortgage to the vendor of a property to 
secure the purchase money, or to a third party to secure an advance of 
the part of the purchase money, having a priority over the floating 
charge since, according to the normal conveyancing procedure, the pro¬ 
perty in such cases is first conveyed to the company as purchaser and 
the mortgage is created only after the acquisition of the property by 
the company with the consequence that the property became subject 
to the floating charge immediately on acquisition [Church of England 
Building Society v. Piskor , (1954) 2 All E.R. 85; Capital Finance Co. 
Ltd. v. Stokes, (1968) 3 All E.R. 625]. 

Where, however, a specific charge is made expressly siibject to a 
floating charge, the former is postponed as from the date when the 
latter is crystallised by the appointment of a receiver [Re Robert Step¬ 
henson & Co. Ltd. (1913) 107 L.T. 33]. 

In any case, where a contract for sale of goods by a company is 
made prior to the crystallisation of the floating charge by the appoint¬ 
ment of a receiver and the delivery of the goods is made after such 
crystallisation of the charge, the purchaser is entitled to a set-off in 
respect of a debt due by the company under an earlier contract of 
purchase of goods by the company since the crystallisation of the charge 
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operated to charge the company’s rights under the contract of sale bv 
way of an equitable assignment thereof and consequently the deben 
ture-holder as equitable assignee could not be in a different or better 
position than the company itself in regard to those rights which were 
always subject to the purchaser’s right to set off the amount due to 
him ‘as in effect payment made in advance’ [ Rother Iron Works Ltd v 
Canterbury Precision Engineers Ltd., (1973) 1 All E.R. 394]. The prin¬ 
ciple of this decision was applied by the Court of Appeal in Georqe 
Barker ( Transport) Ltd. v. Eynon, [(1974) 1 All E.R. 900]. 


Registration as notice under the Act 

It will have been noticed from the above discussion that in cases 
where the instrument creating a charge contains a clause as aforesaid, 
the question of priorities is decided by considering the construction of 
such clause and whether the subsequent chargee had or had not notice 
of the charge created by such instrument and the qualification clause. 
This was the law in our country, too, until the legislature amended the 
Act of 1913 in 1936 and provided in s. 109(2) of that Act that where a 
mortgage or charge required to be registered under the first part of 
that section had been so registered, any person acquiring the subject- 
matter of the mortgage or charge or any share or interest therein would 
be deemed to have notice thereof as from the date of its registration. 
This provision is re-enacted in s. 126 of the present Act. Priorities of 
charges would thus be determined under our Act simply according to 
the respective dates of registration of such charges under s. 125 of the 
Act which will be presently dealt with. There does not appear any 
corresponding provision even in the English Act of 1948 or the recent 
Act of 1967. 


Rights of certain persons not affected by floating charge 

A floating charge, though duly registered, however, does not affect 
the rights of the following persons if they act before the debenture- 
holders take any step to enforce the security: (1) a landlord who dis¬ 
trains for rent [Re New City Constitutional Club, 34 Ch. D. 646]; (2) 
a creditor who gets a garnishee order absolute [Evans v. Rival Granite 
Quarries, (1910) 2 K.B. 979]: and (3) a judgment-creditor who attaches 
goods of the company and gets them sold. In the last case, if the goods 
are not sold and the debenture-holders take action in the meantime, the 
floating charge has priority [Davey & Co. v. Williamson & Sons, (1898) 
2 Q.B. 194]. So, too, a person who has supplied goods to a company 
under a hire-purchase agreement on the terms that they are to remain 
the property of the vendor until they are paid for in full, has priority 
over the floating charge. It is immaterial in such a case that the agree¬ 
ment of purchase is made before or after the issue of the debentures 
giving the floating charge [Re Morrison Jones Taylor Ltd., (1914) 
Ch. 50]. 

Preferential claims on crystallisation of floating cnarge 

Besides, there are certain claims which have priority over the claims 
of the debenture-holders having a floating charge after the charge Has 
been crystallised. By s. 123 of the Act, debts which are entitled to a 
preferential payment in the event of a company being wound up, una 
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s 530 of the Act, e.g., rates, taxes and wages due to a clerk or servant 
of the company, get priority over the claims of the debenture-holders 
having a floating charge where, in pursuance of their having taken.steps 
to enforce their security, a receiver is appointed on their behalf or 
possession is taken by them or on their behalf, of any property subject 
to the charge. Where the debentures are secured by a floating charge 
and a fixed charge, such priority applies only in respect of! assetsi su b- 
iect to the floating charge, and not to those subject to the fixed charge 
\Lloyds Bank Ltd. v. The Company, (1929) 1 Ch. 498; Anthony Ulysses 
John v. Suraj Bhan, (1938) All. 869]. The same section, however, pro- 
vides that any payments made in respect of such preferential debts shall 
be recouped, as far as may be, out of the assets of the company available 
for payment of general creditors. 


Effect of floating charge on winding-up 

A floating charge remains a floating charge until a winding-up com¬ 
mences, provided the debenture-holders have not taken any step to 
crystallize the charge in the meantime [In re Crompton & Co., (1914) 

1 Ch. 954], and it is always valid as against the general creditors, 
whether in a winding-up or otherwise (Re General South American Co., 

2 Ch. D. 337). Under s. 534 of the Act, however, a floating charge which 
is created within twelve months of the commencement of the winding- 
up of a company is invalid unless it is proved that the company imme¬ 
diately after the creation of the charge was solvent. But, even then, the 
charge is not .wholly invalid. It is valid to the extent of the cash paid 
or to be paid in consideration for such charge, together with interest 
thereon at the rate of five per cent, per annum or such other rate as 
may for the time being be notified by the Central Government in the 
Official Gazette. The test for the requirement of ‘cash paid to the com¬ 
pany’ under the section is, whether looking at the matter from a practi¬ 
cal point of view, it can be said that, in substance and not merely in 
form, the money was paid to the company; the mere fact that it was 
paid into the company’s account was not conclusive. The payment must 
have been made to benefit the company and not some other person 
[Re Matthew Ellis, Ltd. (1933) Ch. 458; Transport & General Credit 
Corporation v. Morgan , (1939) Ch. 531; Re Ambassadors ( Bourne¬ 
mouth ), Ltd. (1961) 105 S.J. 969]. Besides, the words ‘in consideration 
for the charge’ as used in the section do not bear the technical meaning 
of consideration in the law of contract but mean merely ‘in considera¬ 
tion of the fact that the charge exists’ [In re Yeovil Glove Co. Ltd . 
(1962) 3 W.L.R. 900]. 

Where, however, debentures creating a floating charge have been 
issued within the period specified in the section in pursuance of a previ¬ 
ous agreement to issue them to secure the loans advanced at the time 
of the agreement and thereafter, they would not be invalid [In re 
Stanton Ltd . (1929) 1 Ch. 180]. 

Book debts 

Book debts are debts connected with, and arising in the course of 
business, which, in the ordinary course of business would be, or are 
commonly, entered in the books of account of the company, and it is 
not necessary that they should have been actually so entered [Tailby v. 
Official Receiver, (1888) 13 A.C. 523; Shipley y. Marshall, (1863) 14 
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(±yo£) 6 AH L.R. 27, Paul & Frank Ltd. v. Discount Rank* (C^^n \ 

(1966) 2 . E R - 922], A company may also create a mortglge^ 
a chaige including a floating charge on anv of its bonk dahtc g u-°u 

may include even future book debts of the company A charge on ^ 

utuie book debts would not, of course, be effective until a book debt 

came into existence on which it would operate; nonetheless it would 

be accurate to speak of the charge being created at the date of the 

instrument deposit or other act giving rise to it, for no further action 

on the Part of the grantor would be required to bring the charge to 

)ue. Accordingly it is competent for a company to whom book debts 

may accrue m the future to create an equitable chaige on those book 

ebU which will attach to them as soon as they come into existence 

[Independent Automatic Sales Ltd. v. Knowles & Foster, (1962) 3 All 

^ r r a ! e ’, ? n assi § nmen t of a part of a debt is not a charge 

on the book debt [Ashby Warner & Co. v. Shnmons, (1936) W.N. 212] 

nor is a deposit of a negotiable instrument given to a company to secure 

?J ie P ayment its book debts, made to secure an advance to 

itseil, a mortgage ora charge on those book debts [s. 125(7)]. 


Registration of mortgages and charges 

For the purposes of registration, relevant sections of the Act use 
the word ‘charge’ which by s. 124 includes a mortgage. We shall, there¬ 
fore, only use the word ‘charge’ where both ‘charge’ and ‘mortgage’ are 
meant. 

Section 125 of the Act does not require all charges created by com¬ 
panies to be registered with the Registrar of Companies. It specifies only 
nine kinds of such charges which are required to be so registered. They 
are: 


(a) a charge for the purpose of securing any issue of debentures; 

(b) a charge on uncalled share capital of the company; 

(c) a charge on any immovable property wherever situate, or any 
interest therein; 

(d) a charge on any book debts of the company; 

( e ) a charge, not being a pledge, on any movable property of the 
company; 

(/) a floating charge on the undertaking or any property of the 
company including stock-in-trade; 

(g) a charge on calls made but not paid; 

( h ) a charge on a ship or any share in a ship; and 

(i) a charge on goodwill, on a patent or a licence under a patent, 
on a trade mark, or on a copyright or a licence under a copy¬ 
right. 

A mortgage, charge or pledge which does not fall within these pro¬ 
visions does not require registration though certain particulars in respect 
thereof have to be entered by the company in its own register of mort¬ 
gages and charges as required by s. 143 of the Act which we shall no e 

later in this Lecture. r 

A vendor’s lien for unpaid purchase money arises by operation or 

law ( vide s. 55 of the Transfer of Property Act, 1882) and is not a 

‘charge created ... by a company’. Accordingly, it does not squire 

be registered under the section [London and C/ies/ure^Insurance 

Ltd. v. Laplagrene Property Co. Ltd. (1971) 1 All E.R. 766]. 
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It may be noted that the wording of clause (e) above clearly contem¬ 
plated a mortgage which may also be a pledge and therefore, registration 
tender the section would not be necessary where the person enti-led to 
security has obtained possession of the subject-matter of such secui y 
such as goods or any other movable property of the company fin re Ea-t 
Africa Hardware Co., 51 Bom. L.R. 271]. Thus, where a bank endorses 
to its creditor as security pro-notes drawn in its favour by its debtors 
and delivers them to the creditor entitling him to realise the securities 
and how he pleased, the transaction though amounting to mortgage 
pledge and, therefore, does not require registration [T. Radhaknsh- 
"" Chettiar v. The Official Liquidator, A.I.R. 1943 Mad. 73]. Similarly, 

« pledge by a company of fixed deposit receipts is exempt from registra¬ 
tion though the property in those receipts might have been transferred 
to the creditor by way of a mortgage ( Shree Minakshi Mills, Ltd. v. 
Registrar of Companies, A.I.R. 1966 Mad. 24). 

What is required to be filed with the Registrar for the purposes of 
registration in all these nine cases is the prescribed particulars of the 
charge together with the instrument (if any) by which the charge is 
created or evidenced, or a copy thereof duly verified. The period for 
filing these particulars is 30 days after the date of its creation unless the 
Registrar by virtue of the proviso to s. 125(1) allows them to be filed 
within next seven days on being satisfied that the company had sufficient 
cause for not filing them within that period. In case of omission to file 
such particulars within this period which is accidental, or due to inadver¬ 
tence or some other sufficient cause, .the Court may, on being satisfied 
in that behalf, extend the time for filing them under s. 141(1) on such 
terms and conditions as it may think just and equitable. 

Section 127 requires similar particulars to be filed where a company 
acquires any property which is subject to a charge of any one of the 
kinds mentioned above within 30 days of the acquisition. 

Section 128 provides an alternative mode of registration in cases 
where a series of debentures containing or referring to an instrument 
containing a charge, to the benefit of which the holders of that series 
are entitled pari passu, is created by a company. It shall be sufficient in 
these cases if, within 30 days after the execution of the deed, or if 
there is no deed, after the execution of any debentures of the series, 
there are filed with the Registrar the following particulars: 

(1) the amount secured by the series; 

(2) the date of the resolution authorising the issue of the series, 
and the date of the covering deed (if any) by which the security 
is created or defined; 

(3) general description of the property charged; 

(4) names of trustees (if any) for the debenture-holders; 
together with the deed (or a copy duly verified) containing the charge 
or, if there is no such deed, then, one of the debentures of the series. 

* When more than one issue is made of the debentures of a series, 
the particulars of the dates and amounts of each issue shall be filed with 
the Registrar, but omission to do this will not affect the validity of the 
debentures themselves. 

Under s. 129, a further particular is required to be filed with the 
Registrar as regards the amount or rate of commission, allowance or 
discount that may have been directly or indirectly paid by the company 
to any person in consideration of his taking up or agreeing to take up 
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or procuring or agreeing to procure subscription for any debenturpc 
Omission to do this, however, will not vitiate the issue. ' 


Registration under Registration Act 

Apart from registration under s. 125 of the Act, debentures of the 
value of more than a hundred rupees and purporting to create a charge 
on the properties of the company, present and future, would require to 
be registered under s. 17 of the Registration Act in so far as the charge 
on the immoveable properties in the ownership of the company at the 
date of the creation of the charge is concerned. In the absence of such 
registration, the debentures would be ineffective with respect to such 
properties (K. D. Bhargava v. U.P. Oil Industries. A.I.R. 1962 All. 101). 

Effect of non-registration under the Act 

If a charge which requires to be registered under s. 125 is not so 
registered, the effect is to render it void as against the liquidator and 
creditors of the company. But it is quite good as against the company 
so that the person seeking to enforce such a charge can avail himself of 
all the remedies of a mortgagee, and even the company may give a 
subsequent valid mortgage to secure the same debt. In other words, the 
company itself cannot dispute the validity of such charge for, in the 
words of Philimore L. J. in Re Monolithic Co. [(1915) 1 Ch. 643], the 
section makes a security void, not as against every body, not as against 
the company .while it is a going concern but, as observed by Cozens- 
Hardy, M.R. in the same case, against a creditor who has a registered 
security and also against the liquidator in the event of winding up. 
On this principle, it has been held that a person purchasing the mort¬ 
gaged property of a company in execution of a money-decree against 
the company cannot contend in a suit by the mortgagee to enforce the 
mortgage that his purchase was free from the mortgage because the 
mortgage was not registered under the section ( Bhramar Lai v. Promode 
Ranjan, A.I.R. 1963 Ass. 66; Umamaheswara v. Venkatrayudu, A.I.R. 
1970 A.P. 225). Secondly, although a charge becomes void by reason of 
non-registration as aforesaid, it cannot affect the contract or obligation 
of the company to repay the money thereby secured. In fact, s. 125 
provides that, in such a case, the money becomes immediately payable 
and ranks as an unsecured debt in winding up. In this connection, it is 
important to note that what avoids the charge is not the lack of registra¬ 
tion but the neglect to send in the particulars. The validity of the charge 
does not depend on the date on which the Registrar chooses to make 
the necessary entry in the register. The section is complied with if the 
particulars of the charge are submitted within thirty days from the date 
of the execution of the charge. When this has been done, the mere fact, 
for instance, that the registration was allowed to stand over for a period 
of over two years owing to some outstanding disputes about the fees 
would not destroy the security ( Benares Bank v. Bank of Bihar , A.I.R. 

1947 All. 117). . , f 

Where a company acquires property which is subject to a charge or 
any of the kinds mentioned in s. 125 and fails to furnish the particulars 
of such charge to the Registrar within thirty days of its acquisition as 
provided by s. 127(1), the charge-holder does not lose his rights under 
the charge as against the liquidator or the creditors of the purchasing 
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company, for there is no such provision in s. 
of the Act [T. R. Thyagarajan v. Off. Liqr., 


127 as is found in s. 125(1) 
I.L.R. (1959) Mad. 827]. 


Register of charges 

Section 130 of the Act requires the Registrar to keep a register, in 
respect of each company, in the prescribed form of all mortgages and 
charges created by the company requiring registration under s. l^o, ana 
to enter therein the date of creation of each mortgage or charge, the 
amount secured thereby, short particulars of the property and the names 
of the persons entitled to the charge. In case of a charge contained in a 
series of debentures or any other instrument the Registrar must enter 
the same particulars as are referred to in s. 128 (supra). Such register 
shall be open to inspection by the public on payment of fee of one rupee. 
The Registrar is also required to keep a chronological index of the 
mortgages and charges registered by him (s. 131). 

Certificate of registration 

It is the primary duty of the company to get a mortgage or charge 
or any modification of a charge already registered, registered under the 
Act. On the failure of the company to get it registered, any person 
interested therein can cause the same to be registered, and recover the 
fees paid by him for that purpose from the company (s. 134). 

On registration of a charge, the Registrar gives a certificate stating 
the amount secured, and such certificate is conclusive evidence that 
the requirements of the Act as to registration have been complied with 
(s. 132). The certificate, however, is not conclusive evidence of the 
accuracy of the particulars presented to the Registrar and entered in 
the register of charges. In order to ascertain the terms and effect of a 
charge, one must look at the document creating the charge and not at 
the register [Re Mechanisations (Eaglescliffe) Ltd., (1964) 3 All E.R. 
840]. Thus, where an instrument creating a mortgage of a leasehold 
factory with all the movable plant used in or about the same was regis¬ 
tered by the Registrar as a mortgage of the leasehold premises (without 
any mention of the chattels), and a certificate of registration identifying 
the instrument of charge and stating that the mortgage or charge 
created thereby had been duly registered, was issued, it was held that 
the certificate was conclusive evidence that the mortgage of chattels was 
duly incorporated in the registration [National Provincial and Uniojt 
Bank of England? v. Charnley, (1924) 1 K.B. 431]. Similarly, the certifi¬ 
cate was held to be conclusive where the amount secured was incorrectly 
stated (Re Mechanisations case, supra ) and where the charges were 
incorrectly dated in the particulars supplied to the Registrar [Re Eric 
Holmes (Property) Ltd. (1965) 2 All E.R. 333], In the first of these 
cases, the charge was held to be a valid security for the full amount 
due under the instrument creating the charge, for the accuracy of parti¬ 
culars delivered to the Registrar was not a condition of the validity of 
a charge against the liquidator or a creditor. In the second case, it was 
held that the certificate was conclusive evidence that the requirements 
of the Act as to registration including delivery to the Registrar of the parti¬ 
culars of the charge within the prescribed time had been complied with, 
although the date of creation of such charge did not fall within such 
time. In Re C L Nye Ltd. [(1970) 3 All E.R: 1061] which was on all 
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other person had given credit to the company between 1he date l""n 
e . charge should have been registered and the date when it was 

S)" Al^E R e 587 i0n ° f th P1 °— J , t» contrary 6 as' reported' in 
(Uo. I A11E.R 587 was thus reversed by the Court of Appeal. 

d^ T t ceitlficate 0i registration is required to be endorsed on pverv 
debenture or certificate of debenture stock issued by the company and 
the payment of which is secured by a charge so registered (s. 133). 


Registration of modification of charges 

The foregoing provisions of the Act as to registration of charges are 
-quaUy applicable to cases where the terms or conditions, or the~extent 
or operation of any charge registered under the Act are or is modified 
and the company must send the particulars of such modification to the 
Registrar for registration (s. 135). 


Registration of satisfaction of charges 

Section 138 of the Act provides that it is the duty of the company 
to give intimation to the Registrar of the payment or satisfaction ‘of a 
charge requiring registration under the Act within 30 days. The Registrar 
should thereupon send a notice to the chargee calling upon him to show 
cause within not more than fourteen days why the satisfaction should 
not be recorded. If no cause be shown, the Registrar should order that 
a memorandum of satisfaction be entered on the register. Where cause 
is shown, he should record a note to that effect instead, and inform the 
company about it. Even if the company fails in its duty as aforesaid, 
•by s. 139 the Registrar is empowered to enter a memorandum of satis¬ 
faction or of the fact that a part of the property is released from the 
charge on evidence being furnished to his satisfaction in that behalf. 
In either case, the Registrar must furnish a copy of the memorandum 
of satisfaction to the company (s. 140). 


Rectification of the register of charges 

Sub-section (1) of s. 141 v of the Act deals with the topic of rectifica¬ 
tion of register of charges. According to this sub-section, where omission 
to file with the Registrar the particulars of any charge or any modifica¬ 
tion thereof or of any issue of debentures of a series, or omission to 
register any charge or to give intimation to the Registrar of the payment 
or satisfaction of a charge within the time respectively required by Part 
V of the Act or omission or misstatement of any particular with respect 
to any such charge, modification or issue of debentures of a series or 
with respect to any memorandum of satisfaction or other entry made in 
pursuance of s. 138 or 139 (supra ), was accidental or due to inadvertence 
or to some other sufficient cause or is not of a nature to prejudice the 
position of creditors or shareholders of the'Company, the Company Law 
Board (and not the Court since the commencement of the Amendment 
Act, 1974), on being satisfied in that behalf, or if it thinks it just an 
equitable to grant relief on any other ground, may, on the applica ion 
of the company or any person interested and on such terms and con 
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tions as it may deem just and expedient, direct that the time for the 
filing of the particulars or for the registration of the charge or for the 
giving of the intimation of payment or satisfaction shall be extended 
or, as the case may require, that the omission or misstatement shall be 
rectified. 

It must, however, be noted that where the Board makes an order 
extending the time for registration of a charge in exercise of its discre¬ 
tionary power conferred upon it by sub-sec. (1) as aforesaid, such order, 
by sub-sec. (3) of the same section, cannot prejudice any rights acquired 
in the property concerned prior to the date of the actual registration of 
that charge. In the English Act of 1948 there is no provision similar 
to the one contained in sub-sec. (3) as aforesaid though s. 101 of that 
Act makes the same provision as is embodied in sub-sec. (1) of s. 141 
of our Act, but it has become the practice to insert in the order the 
words such as: “This order to, be without prejudice to the rights of 
parties acquired prior to the time when such debentures shall be actually 
registered.” Accordingly, where a company created the first and second 
mortgages on the same day neither of which was registered within the 
prescribed period and the second mortgage was later registered within 
the extended period before the fir : under an order of extension with 
the proviso as aforesaid, it was ht ’d by the Privy Council that the 
second mortgage did not have any pric rity over the first mortgage since 
the rights under that mortgage were acquired on the date of the execu¬ 
tion of that mortgage and not after the first mortgage had become void 
on the expiry of the prescribed period for its registration (Ra?n Narain 
v. Radha Kishen, 57 I.A. 76). On the same principle, if, out of two 
debentures created by a company on the same day, the second deben¬ 
ture being expressly made subject to the first, was registered within 
the prescribed period and the first was registered later under an order 
of extension of time with a proviso in terms as aforesaid, it was held 
that the second debenture did not have any priority over the first 
[Watson v. Duff Morgan & Vermont (Holdings) Ltd. (1974) 1 All E.R. 
794]. But where the second charge is created and registered after the 
first charge became void for want of registration within the prescribed 
period and before its registration within the extended time allowed by 
the Court under its order with the proviso as aforesaid, the rights under 
that charge would be protected by the terms of that proviso [Re 
Ehrmann Brps. Ltd. (1906) 2 Ch. 697], even if the holder of that charge 
had notice of the prior charge [Re Monolithic Building Co., (1915) 1 
Ch. 643]. On the other hand, where an order extending the time is 
made and, before actual registration, a winding up commences, the 
mortgage or charge, if subsequently registered, will have no effect against 

the general body of creditors [Re Anglo-Oriental Carpet Co. (1903) 1 
Ch* 914J. 

At any rate, an order for extension of tirrfe will not be made after 
the commencement of winding up [Re Abrahams & Sons, (1902) 1 Ch 
695: Rc Mechanisations (Eaglescliffe) Ltd., (supra)]. The view of the 
Madras High Court as expressed in A. M. Manakkal v A. P. Kutti 
[I.^.R. (19o5) Mad. 948] that time for registration of a charge may be 
extended by an order of the Court even after the company is ordered 
to be wound up on the ground that “an unsecured creditor does not 
get any right m respect of any particular property of the company but 
he may have a general recourse to all the assets of the company left 
after satisfaction of all the secured creditors”, it is submitted, is not 
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correct. In holding this view the Court seems to have consider 
provisions of sub-sec. (3) of s. 141 as aforesaid as clearly ap^aL w 
the observation quoted above, but what should have really teen 
dered was the provision of sub-sec. (1) which restricts th^ic^r 

power of the Court to make an order for oxteTslon of time 

omission to register a charge within the prescribed time is inter 
no of a nature to prejudice the position of creditors or shareholder 
he f C ° mpany ’ an u cannot ^ disputed that since the rights of credh 
° f a com P an y» ^th secured and unsecured, become crystallised on 
the commencement of its winding up, the omission to register a charge 

nrp UC ? c0 ^ ence + ment , wouI d no longer be of a nature so as not 
to prejudice the position of creditors or shareholders of the company’ 

It is for' tins reason, it is submitted, that it has been held, as stated 
earlier, that the Court will not make an order extending the time for 
registration of a charge after a winding up commences. The true position 
is that an unregistered charge has no legal effect on the company going 
into liquidation and the Court, too, will not exercise its discretionary 
power to extend the time for registration of the charge after the 
commencement of the winding up to the serious prejudice to ‘the posi¬ 
tion of creditors and shareholders of the company’ in such winding up. 

Further, the power to order that an ‘omission or misstatement shali 
be rectified’ does not enable the Court to order the deletion of a whole 
registration (Re C L Nye Ltd., supra). 


Company’s register of charges 

A company is also required to keep its own register oi all charges 
specifically affecting property of the company and all boating charges 
on the undertaking or any property of the company and enter in it a 
short description of the property charged, the amount of the charge and 
the names of the persons entitled to the charge (s. 143). This require¬ 
ment, it may be recalled, is not confined to charges required to be 
registered with the Registrar under s. 125 but applies to all conceivable 
charges affecting any property of the company. Further, the register and 
the copies of charges which a company is required to keep at its regis¬ 
tered office (ss. 136 & 143) have to be open to inspection of any creditor 
or member without fee subject to such reasonable restrictions as the 
company may in general meeting impose. The register has also to be 
open to outsiders for inspection on payment of a fee of one rupee. On 
default, not only the company and every officer party thereto shall be 
liable to a fine, but the Court may compel immediate inspection of the 
required documents (s. 144). A copy of the trust deed for securing any 
issue of debentures can also be had by a member or debenture-holder 
under s. 118 of the Act. If it is refused or not forwarded within seven 
days from the date of request, the Court may compel immediate supply 
thereof. 
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Appointment of directors by articles — Appointment of direc¬ 
tors by company — Age limit for directors — Retirement of 
directors by 'rotation—Casual vacancy in the office of director 
_ Resignation of office by director — Power of continuing direc¬ 
tors to ac.t — Appointment of alternate directors — Number of 
directorships — Qualification of directors — Disqualification of 
directors — Effects of invalid appointment of directors Vaca¬ 
tion of office of directors — Removal of directors — Remunera¬ 
tion of directors — Central Government's power to limit remu¬ 
neration — Compensation for loss of office to a director 
Register of directors, managing director, manager and secretary f 
— Register to be kept by the Registrar — Register of directors 
shareholdings — Position of directors — Powers of directors — 
Disabilities of directors — Interest of directors in company s 
contracts — Proceedings of directors — Civil liabilities of direc¬ 
tors — Criminal liability of directors. 


Prevention of management by undesirable persons 

Before dealing with the subject of directors who are the mainspring 
of a company and vitally concerned with its management, it is necessary 
to refer to certain kinds of persons who cannot manage a company or 
take any cart in its formation or management. 

By s. 202 of the Act, no’person who is an undischarged insolvent 
can discharge any of the functions of a director, or act as, or discharge 
any of the functions of, a manager of any company, or directly or 
indirectly take part or be concerned in the promotion, formation or 
management of any company. If he does any of these things, he shall 
be punishable with imprisonment for a term extending to two years, 
or with fine to the extent of Rs. 5,000, or with both. The expression 
‘company* in this section includes an unregistered company and a foreign 
company which has an established place of business in this country. 

ftext, by s. 203, a person who is convicted of any offence in connec¬ 
tion with the promotion, formation or management of a company, and a 
person who has been found, in the course of a winding up of a company, 
guilty of any offence for which he is punishable under s. 542 (in relation 
to fraudulent conduct of business), whether convicted or not, or other¬ 
wise guilty, while an officer of the company, of any fraud or misfeasance 
in relation to a company or of any breach of duty to the company, may, 
by an order of the Court, be restrained from being a director of, or in 
any way, whether directly or indirectly, being concerned or taking part 
in the promotion, formation or management of any company for a period 
not exceeding five years. If he acts in contravention of such order, he 
will be punishable with the same term of imprisonment and amount 
of fihe as provided in s. 202 (supra). The Court may, however, in 
appropriate cases and for good reasons, relax the rigour of the order 
so made by another order permitting the person affected to be a director 
of, or otherwise to take part in the promotion, formation, or manage¬ 
ment of any company before the expiry of the period specified in the 
first order. 

Before an application is made to the Court for an order of restraint 
as aforesaid, the person intending to make it must give at least ten 
days’ notice of his intention to the person against whom the order is 
sought, and the latter will be entitled, at the hearing of the application. 
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to appear, give evidence and call witnesses if he so chooses Such arm i- 
cation may be made by the Official Liquidator or by the liquidator ^ 

or by-a member or creditor thereof Where it ?s 
the Official Liquidator or by the liquidator, or where an apnWi " 
for leave is made by the person against whom the order of restr^n k 
passed on the apphcation of the Official Liquidator or liquidator ^ 
Official Liquidator or the liquidator, as the case may be? is required 
to attend at the hearing of the application and call attention of the 
Court to any matters which seem to him relevant, and may himself 
give evidence or call witnesses. 11 


Directors 


Though a company is a legal entity in the eye of the law, it cannot 
in the nature of things, act in its own person. It must act through human 
agency. As observed by Halsbury, L. C. in Lennard’s Carryinq Co. Ltd 
v. Asiatic Petroleum Co. Ltd. [(1915) A.C. 705, at pp. 713-714]: 

it L £ 0 y° ra f ti0 * n 15 * abst ” ct ion- It has no mind of its own any more than 
it has a body of its own; its active and directive will must consequently be sought 
m the person of somebody who for some purposes may be called an agent, but who 
ls £ really the directing mind and will of the corporation, the very ego and centre 
of the personality of the corporation.” 


Accordingly, persons through whom it acts and does its business 
would be its agents. Such persons are usually called ‘directors’ and the 
term ‘director’ as defined in s. 2(13) of the Act includes any person 
occupying the position of director by whatever name called. 

Directors of public companies in particular are not required to be 
expeTts in the type of business which such companies are formed to 
promote. The Boards of such companies may, however, consist partly of 
such experts and, for the rest, of persons who have specialised in certain 
aspects of business administration and management such as legal, finan¬ 
cial, accounting or banking. In such cases, a director would be entitled 
to rely upon the advice of his fellow directors in matters in which they 
are experts. As was said in Re Brazilian Rubber Plantation & Estates 
Ltd. [(1911) 1 Ch. 425, at p. 437]. ‘A director’s duty has been laid down 
as requiring him to act with such care as is reasonably to be expected 
from him, having regard to his knowledge and experience. He is not 
bound to bring any special qualification to his office’. For instance, in 
the words of Romer, J. in Re City Equitable Fire Insurance Co. [(1925) 
Ch. 407, at p. 428], a director of a life insurance company does not 
guarantee that he has the skill of an actuary or a physician. 

Where companies do not have such experts or specialists on their 
Board, they empower their Board to appoint special or executive direc¬ 
tors with such powers, authorities and discretions as maj' be defined 
by the Board. The article authorising the directors to appoint such a 
director will normally further provide that such director shall not be 
deemed to be a member of the Board or any committee thereof and 
he shall not attend Board meetings except on the invitation of the 
Board but with no right to vote. Since such directors are not directors 
within the meaning of s. 2(13) of the Act, various provisions of the 
Act relating to directors do not obviously apply to them. 


Minimum and maximum number of directors 

The Act, by s. 252, requires every public company (other than a 
public company which has become such by virtue of s. 43A) to have 
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at least three directors and every other company to have at least two 
directors. The ‘other’ company referred to m the section would mclude 
a private company and also such company which is a subsidiary of a 
public company. Only an individual, and not a body corporate, associa¬ 
tion or firm can be appointed director of a company under the present 

Act (s. 253). 

Subject to the minimum number of directors a company should 
have as aforesaid, the articles of a company may prescribe the maximum 
and minimum number of directors for its Board of directors. They may 
also fix the number within those limits which will constitute the Board 
for the time being, and in default, the subscribers of the memorandum 
or a majority of them may, if authorised by the articles, and where there 
are no articles, by reg. 64 of Table A, fix such number. The number 
so fixed may, however, by s. 258, be increased or reduced within the 
limits prescribed by the articles by ordinary resolution of the company 
in general meeting. The number of directors may also he increased under 
this section by a company straightaway appointing directors to the ex¬ 
tent to which it is intended to increase the number since that is neces¬ 
sarily implied in the provisions of the section itself [Worcester Corsetry 
Ltd. v. Witting, (1936) Ch. 640; L. C. Kapadia v. L. B. Desai, A.I.R. 
1972 Bom. 276]. The company would thus increase the number not by 
a separate resolution but by appointing new directors to the desired 
extent. 


Additional directors 

Though the power to increase or reduce the number of directors 
within the permissible limits thus resides in the company, the articles 
of the company may empower the Board of directors to appoint addi¬ 
tional directors who, however, shall be enitled to hold office only up 
to the date of the next annual general meeting and who together with 
the directors on the Board do not exceed the maximum strength fixed 
for the Board by the articles (s. 260). Where such directors are appoint¬ 
ed, the strength of the Board cannot be said to have been increased. 
That can be done, as already stated, only by the company in general 
meeting under s. 258 (L. C. Kapadia v. L. J3. Desai, supra). 

Increase in the maximum number of directors 

• $ 

If a public company or a private company which is a subsidiary of 
a public company desires to increase the maximum number fixed for the 
Board by its articles, the increase, though resolved upon by the com¬ 
pany, shall not have any effect unless it is approved by the Central 
Government, and shall become void if, and in so far as, it is disapproved 
by that Government. Such approval is, however, not necessary where 
the increase in the number of directors does not make the . total number 
of directors more than twelve irrespective of the provision in the articles 
of the company in that behalf (s. 259). ' • 1, : x! 

Appointment of dir ectors by articl es 

'Ae articles of a company may further provide for the ‘first’ direc¬ 
tors by their respective names, or confer a power upon the subscribers 

LCL—14 
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of the memorandum or a majority of them, by writing, to appoint such 
directors. If there are no articles as'in the case of a public company 
limited by shares, the subscribers of the memorandum or a majority 
of them may appoint them by virtue of reg. 64 of Table A. On the other 
hand, where there are articles which neither name the directors nor 
contain any provision for appointing them and Table A is excluded, the 
subscribers of the memorandum, who must be individuals as already 
stated, shall be deemed to be the directors of the company until the 
directors are duly appointed at a general meeting of the company in 
accordance with s. 255 to be presently noticed (s. 254). 

No person shall, however, be capable of being appointed director of 
a company by the articles, or named as a director or a proposed director 
of a company in a prospectus issued by or on behalf of the company, or 
as proposed director of an intended company in a prospectus issued in 
relation to such company, or in a statement in lieu of prospectus filed 
with the Registrar by or on behalf of the company, unless before the 
registration of the articles, the publication of the prospectus or the filing 
of the statement in lieu of prospectus, as the case may be, he has, by him¬ 
self or his agent authorised in writing, (a) signed and filed with the 
Registrar a consent in writing to act as such director, and (b) either (i) 
signed the memorandum for not less than his qualification shares, if any, 
or (ii) taken such shares from the company and paid or agreed to pay 
for them, or (iii) signed and filed with the Registrar, an undertaking to 
take them from the company and pay for them, or (iv) made and filed 
with the Registrar an affidavit stating that such shares are already 
registered in his name in the books of the company. These provisions of 
s. 266 of the Act, however, are applicable only in case of public companies 
having a share capital. They do not apply to a private company, or a 
company which was a private company before becoming a public com¬ 
pany or to a prospectus issued after the expiry of one year from the 
date on which the company became entitled to commence business. 


Appointment of directors by company 

Section 255 of the Act provides for the appointment of directors of 
a public company as also of a private company including a private 
company which is the subsidiary of a public company. According to this 
section, unless the articles provide for the retirement of all the directors 
at every annual general meeting, at least two-thirds of the total number 
of directors of a public company or of a private company which is the 
subsidiary of a public company must, in the first place, be appointed, 
save as otherwise expressly provided in the Act, by the company in 
general meeting, and secondly, they must be persons whose periodot 
office is liable to be determined by retirement of directors by rotation. 
The remaining directors of such company and the directors geiierahy 
in the case of a purely private company must also be appointed m the 
same way unless some other provision for such appomtments is made m 
the articles of the company concerned as where for instance, the arUcles 
of a public company authorise a financial institution winch has advan 
ced large loans to the company to nominate a director on the Bo 

NoT the general meeting referred to in the section may be an 
annual or an extraordinary general meeting of the company. In p 
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however, appointments of directors in pursuance of the section are made 
at the first annual general meeting after the incorporation of the company. 
Persons who were named as directors in the articles of a public company 
or of a private company which is the subsidiary of a public company, or 
were appointed as such by the subscribers to the memorandum or were 
deemed to be directors by virtue of s. 254 (supra) retire from office at 
such meeting unless any of them (not exceeding one-third of the total 
number of directors constituting the Board for the time being) were 
appointed under an authority conferred upon some person by the articles 
as aforesaid, and the shareholders appoint directors cf their own choice 
in the manner to be presently described. 

It should be noted that it was with a view to enabling companies 
such as Chambers of Commerce, trade associations, etc., which generally 
have annual retirement of all directors to continue such provisions in 
their articles of association, that sub-section (1) of s. 255 of the Act was 
amended by the Amendment Act of 1960 by substituting the words 
‘Unless the articles provide for the retirement of all directors at every 
annual meeting, not less than two-thirds’ for the words ‘Not less than 
two-thirds’. 


Mode of appointment 

The mode of appointing the directors at a general meeting of the 
company is usually by a straight vote of the members of the company by 
show of hands or on a poll if poll be demanded. It is, however, open for 
the articles of a public company or of a private company which is a 
subsidiary of a public company to adopt the principle of proportional 
representation for appointing directors, whether by the single transfer¬ 
able vote or by a system of cumulative voting or otherwise. Where this 
principle is applied, appointments will be made only once in three years 
and interim vacancies will be filled in accordance with the provisions, 
mutatis mutandis, of s. 262 to be presently noticed (s. 265). 

Further, by s. 263, no motion can be made at a general meeting of a 
public company or a private company which is a subsidiary of a public 
company for the appointment of two or more persons as directors by a 
single resolution, unless a resolution is first passed unanimously that it 
shall be so made. The object of this provision is to enable the shareholders 
to reject a particular director without compelling them to reject the 
others. Any resolution moved in contravention of this provision is 
declared to -be void even if no objection was taken at the time of its 
being so moved. Such resolution, however, if passed, operates as a bar 
to the automatic re-appointment of a retiring director in default of 
another appointment in his place by virtue of s. 256 (post) unless the 
resolution seeks to appoint such retiring director as a director as well. 

The Amendment Act of 1960 introduced a new section, being s. 263A, 
which gave statutory recognition to the practice of electing office-bearers 
by ballot adopted and followed by Chambers of Commerce, clubs and 
other associations licensed under s. 25 of the Act. The section provides 
that nothing contained in s. 177 (voting to be by show of hands in the 
first instance), 255 (supra), 256 (infra) and 263 (supra) shall affect any 
provision in the articles of a company for the election by ballot of all its 
directors at each general meeting if such company does not carry on 
business for profit or prohibits the payment of a dividend to its members. 
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Age limit for directors 

The age limit of 65 years for the directors as provided in s 280 of 

l ^q R , W 1 S ?°£ gh v t0 b ! ra ' Sed , to R in the Companies (Amendment) 
iDili, 19b5, but Parliament not only did not approve of it but it also dis¬ 
liked the existing age limit with the result that all the three sections 
280, 281 and 282 relating to such limit were omitted from the Act alto¬ 
gether. In England, however, the age limit of 70 years which was 
introduced for the first time in the Act of 1948 by s. 185 thereof still 
continues to be in force. 


Retirement of directors by rotation 

The directors appointed by the company in general meeting as afore¬ 
said replace the ‘first’ directors and carry on the management of the 
company. At the first annual general meeting held after the date of 
the general meeting at which the first directors are appointed in accord¬ 
ance with s. 255 and thereafter at every subsequent, annual general 
meeting, however, l/3rd of such of the directors as are liable to retire 
by rotation, or if their number is not three or a multiple of three, then, 
the number nearest to l/3rd must, under s. 256, retire from office. The 
directors thus to retire would be those who have been longest in office 
since their last appointment, but as between persons who became 
directors on the same day, those to retire should, in default of and 
subject to any agreement among themselves, be determined by lot. 


Where no annual meeting is called and held 

A question may be asked as to what happens when the directors, 
contrary to the provisions of s. 166 of the Act, do not call an annual 
general meeting within the time prescribed by, or extended by the Re¬ 
gistrar under, that section? Do the directors liable to retire by rotation 
at such meeting continue to hold office.despite the default until the 
annual general meeting is actually called and held, or do they vacate 
office latest on the day on which such meeting could have been called 
and held? There is a conflict of decisions on this question, the Calcutta 
High Court holding in Kailash Chandra v. Jogesh Chandra , (AIR. 1928 
Cal. 868) in favour of the first view and the Madras and Bombay High 
Courts taking the second view in Lakshmi Ammal v. Indian Trades and 
Investments Ltd., (A.I.R. 1953 Mad. 467) and Krishnaprasad v. Colaba 
Land and Mills Co. Ltd. (61 Bom. L.R. 636) respectively. In 
support of the second view, the High Courts in both the cases relied 
upon Re consolidated Nickel Mines Ltd. [ (1914) 1 Ch. 283] and Morris 
v. Kanssen [(1964) A.C. 459], and as regards the Calcutta view as 
expressed in Kailash Chandra’s case, the Bombay High Court observed 
in Krishnaprasad’s case that the attention of the learned Judges was not 
drawn to many aspects of the matter nor to the accepted position under 
the analogous provisions of the English law. 


Vacancy caused by retirement 

At the same meeting, the company may, again according to the“same 

sectiqn, fill up the vacancy caused by retirement by 

tiring director himself or some other person as director. If the vacancy 

j 5 not so filled up, and the company does not expressly resolve not to fill 
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ud the vacancy, the meeting must stand adjourned to the same day in the 
next week and if at that meeting also, the vacancy is not filled up, or it 
£ not expressly resolved not to fill it up, the retiring director becomes 
automatically re-appointed at such meeting unless ( 1 ) a resolution fo 
his re-appointment was moved at either of the two meetings and lost, or 
(ii) he has, by a notice in writing, addressed to the company or its 
Board expressed his unwillingness to be re-appointed, or (m) he is not 
qualified or is disqualified for appointment, or (iv) a resolution, special 
or ordinary, is required for his appointment or re-appointment by virtue 
of any provision of the Act, or (v) where a single resolution appointing 
two or more persons (other than himself) as directors is passed [proviso 

to s. 263 (2), supra ]. „ . A , . 

Where a retiring director is not automatically re-appointed in any 

of the circumstances aforesaid, the vacancy, it seems, may be filled up as 
a casual vacancy by the Board of directors at a meeting of the Board m 
default of and subject to any provision in the articles of the company in 
that behalf in the same way as a vacancy occurring before the expiration 
of the term of office of a director in the normal course. 

Where any person other than a retiring director desires to be 
appointed to the office of a director at any general meeting, such person 
or some other member intending to propose him must, as required by s. 
257, leave at the office of the company, at least 14 days before the meet¬ 
ing, a notice in writing under his hand signifying his candidature, or the 
intention of such member to propose him as a candidate, as the case may 
be. It is then obligatory upon the company to inform its members of 
such candidature or intention by serving individual notices on them not 
less than 7 days before the meeting unless it advertises the same not less 
than 7 days before the meeting in at least two newspapers- circulating 
in the place where the registered office of the company is situate, of 
which one is published in the English language and the other in the 
regional language of that place. 

Then, by s. 264(1), the person proposed as a candidate for the 
office of a director, not being a director retiring by rotation or otherwise 
or a person who has left at the office of the company a notice under s. 
257 signifying his candidature for such office, must sign and file with the 
company his consent to act as a director, if appointed. This provision 
being so limited in its scope has no relevance to the appointment of 
additional directors by the Board of directors under s. 260, nor to the 
appointment of any such director as a director of the company on the 
expiry of his term of office since the words ‘a director retiring by rota¬ 
tion or otherwise’ include an additional director who holds office only 
up to the date of the next annual general meeting of the company and 
thus retires ‘otherwise’ on the date of such meeting (L. C. Kapadia v. 
L. B. Desai, A.I.R. 1972 Bom. 276). 


By sub-sec. (2) of that section, the person appointed a director 
must finally sign and file with the Registrar his consent in writing 
to act as such director within 30 days of his appointment before he 
can act as a director. No such consent need, however, be filed with 
the Registrar in case of (i) a director re-appointed after retirement by 
rotation or immediately on the expiry of his term of office, or (ii) an 
additional or alternate director, or a person filling a casual vacancy 
in the office of a director, appointed as a director or re-appointed as an 
additional or alternate director, immediately on the expiry of his term 
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Us °aS^s° r as ( & ) st\e^t:red named “ 3 direCt0r ° f the under 

nc a fo ma ^ b f n ° ted the P rovisi °ns of the two sections 257 and 

S ,“s d ^x* pp y ‘° • ,r,v “' 11 

Casual vacancy in the office of director 

By s. 262 the Board of directors of a public company or a private 
company wmch is a subsidiary of a public company may, in default of 
and subject to any provisions in the articles, fill any vacancy in the office 
of any director appointed by it in general meeting occurring before the 
expuy of his term of office in the normal course. Such vacancv is called 
a casual vacancy and appears to include any vacancy other than the one 
caused, by efflux of time or a director retiring by rotation [Munster v 
Cammell Co. (1882) 21 Ch.D. 187; Shrinivasa v. Watrap, 61 M.L.J. 7241. 

/■ii*? erS ? n a PP° inte ^ to vacancy, however, is to hold office only 

tdl the date upto which the director in whose place he is appointed 
would have held it if it had not been vacated 


Resignation of office by director 

A casual vacancy may occur as much by resignation of his office by 
a director as by his death or bankruptcy. Though the Act does not pro¬ 
vide for resignation by a director, he can, prima facie, like any other 
agent, at any time resign his office, and the articles usually make express 
provision in that behalf. In any case, there is nothing to prevent a 
director from parting with his qualification shares, and thereby vacating 
office by disqualification instead of a resignation [Gilbert’s case, (1870) 
L.R. 5 Ch. App. 559]. At any rate, a resignation once made is irre¬ 
vocable in the sense that it cannot be withdrawn except with the con¬ 
sent of the company [R. v. Mayor of Wigan. 14 Q.B.D. 908; Glossop v. 
Qlossop, (1907) 2 Ch. 370]. A verbal resignation is effective if it is 
accepted at a meeting of the company though the articles provide that 
a director shall vacate office by notice in writing [ Latch ford Premier 
Cinema v. Ermion , (1931) 2 Ch. 400]. A director holding office both 
of a permanent and ordinary director and resigning, resigns both the 
offices [ Mosely v. Koffyfontein Mines Ltd. (1911) A.C. 409]. 

Power of continuing directors to act 

In spite of any vacancy, the continuing directors may act as provided 
in reg. 75 of Table A in the v present Act, but, if and so long as their num¬ 
ber is reduced below the quorum prescribed by s. 287 of the Act for a 
meeting of the Board, they may act only for increasing the number of 
directors to that of the quorum or for summoning a general meeting of 
the company and for no other purpose. The articles of a company 
usually contain this provision, and the continuing' directors can act as 
aforesaid only by virtue of such provision in the articles. 


Appointment of alternate directors 

In the event of a director of a company remaining absent from the 
State, in which the meetings of the Board are ordinarily held, for a 
period of not less than three months, the Board of directors niay, if so 
authorised by its articles or by a resolution of the company in gener 
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mooting appoint any person an alternate director to act for th f° n g il ’ al 
director’ during his absence. An alternate director so appointed^ how- 
cannot hold office as such for a period longer than that permissib 
to the original director and must vacate office if ana when toe orl -“ la 
ffirector X^ns to such State and if, in the meantime the term oI office 
of the original director is determined, any provision for the automatic 
re-appointednt of retiring directors in default of another appointment 
vrilUpply only to the original, and not to the alternate director (s- 313). 
An alternate director under this section can, therefore, be appointed to 

only for a director who is liable to retire by rotation and not for one 
who, for instance, holds office as the nominee of a financial mstitutio 
under an agreement with the company. 

Number of directorships 

The present Act by s. 275, imposes a restriction as to the number of 
directorships a person can hold at one time and provides that no person 
is entitled to act as director in more than twenty companies at the same 

time after the commencement of the Act. , ^ r 

Despite the foregoing provision, if a person already holding office ot 

a director in twenty companies is appointed as a director of any other 
company, the new appointment is not to be effective unless he has, within 
15 days thereof, effectively vacated his office in any of the former com¬ 
panies, and in default thereof, it is to be void immediately on the expiry 
of the 15 days. On the other hand, if a person already holding office of 
director in nineteen companies or less is appointed as a director of other 
companies so that the total number of his directorships exceeds twenty, 
he must choose twenty out of all the companies, old and new, m which 
he wishes to continue or to accept the office of director within 15 days 
of the day on which the last of the appointments was made. In default, 
all the new appointments are to be void, and none of them is to be 

effective until the choice is made. (S. 277). 

It is, however, not as if all kinds of companies are to be taken mto 
account for the purpose of the foregoing provisions. Section 278 provides 
that (1) a private company which is neither a subsidiary nor a holding 
company of a public company, (ii) an unlimited company, (iii) an asso¬ 
ciation not carrying on business for profit or which prohibits the pay¬ 
ment of a dividend, and (iv) a company in which the person concerned 
is only an alternate director who is qualified to act as such* during the 
absence or incapacity of some other director, are to be excluded in cal¬ 
culating the number of companies of which a person may be a director 
at the same time. 

If any person acts as a director of more than twenty companies in 
contravention of the foregoing provisions, he is punishable with fine ex¬ 
tending to, Rs. 5,000 in respect of each of those companies after the 
twenty (s. 279). 


Qualification of directors 

The Act requires no share qualification for a director, but reg. 66 of 
Table A provides that the qualification of a director shall be the holding 
of at least one share in the company. The articles of a company usually 
provide for such qualification so that the directors may have a personal 
interest in the company [Archer’s case, (1892) 1 Ch. 322]. The quali¬ 
fication, however, should not be unduly large, as it restricts the class of 
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persons eligible for office, and is likely to deprive the comnanv 
sevices of an eminently suitable director, only becausL he ™ he 

sed enough funds to take up his qualification shares ^ ^ 

Where the articles of a company do provide for share mialifinn*- 
for its directors, s. 270 of the Act requires that they shoul^unW 

a^er d fh qUalified ’ < ? btain thei F res P e ctive qualification within two’months 
after their appointment as directors, and any provision in the articles 

requiring them to hold the qualification shares before their appointment 

»L^n? btai ? th f m i ? shorter time than two months after their 

appointment is declared to be void. Thus, a director is under an obli<>a- 
tion to obtain the requisite qualification within the prescribed -perfod 
after his appointment either from the company or by transfer unless 
the articles compel him to take it from the company. Further, the 
nominal value of these shares should not exceed Rs. 5,000 or the nominal 
value of one share where it exceeds Rs. 5,000. At any rate, the bearer 
of a share warrant is not to be deemed to be the holder of the shares 

therein specified for the purpose of the qualification required of a direc¬ 
tor by the articles. 


If any person acts as a director after the expiry of two months in 
spite of the fact that he does not hold the qualification shares^ he is 
punishable with fine to the extent of Rs. 50 for every day between such 
expiry and the last day on which he acted as a director (s. 272). 

None of the foregoing provisions as to qualification, however, applies 
to a private company unless it is a subsidiary of a public company (s. 
273) • 

Where the articles provide that a director’s qualification shall be the 
holding of so many shares ‘in his own right’, it does not necessarily mean 
that he must have a beneficial interest, in such shares but is meant to 
exclude cases where a person holds shares by right of another, e.g., the 
personal representatives of a deceased member [Pulbrook v. Richmond 
Consolidated Mining Co. (1878) 9 Ch.D. 610]. In other words, it only 
implies that the shares should be held in such a way that the company 
can safely deal with the director as the owner of the shares [Sutton v. 
English and Colonial Produce Co. (1902) 2 Ch. 502]. Accordingly, if a 
director holds the shares as a trustee, he is duly qualified, provided that 
it does not appear on the register of members that he is a trustee 
[Pulbrook v. Richmond Consolidated Mining Co., (supra)]. This con¬ 
struction of the words, however, would appear to defeat the very object 
of the clause which is that the director shall have a substantial stake in 


the company. The Courts in England have, therefore, sought in later cases 
to restrict the application of the above decision. For instance, if a person 
is entered on the register as holding shares as liquidator of some other 
company, it has been held that he does not hold them ‘in his own right’ 
[Boschoek Proprietory Co. v. Fuke, (1906) 1 Ch. 148]. In any case, 
shares held by a director jointly with any other person may be a suffi¬ 
cient qualification [Grundy v. Briggs, (1910) 1 Ch. 444]. If, however, 
a director takes his qualification shares as a present from the promoters, 
it amounts to a breach of trust, and lie must account to the company for 
any damages sustained by such breach of trust, and the damages may be 
the highest value of such shares [Hay’s case, (1875) 10 Ch. App. 593; 
Re London and South Western Canal, (1911) 1 Ch. 346]. 

Now, if a director fails to obtain his qualification as prescribed by 
the articles within the period specified in s. 270 as aforesaid, he automa¬ 
tically vacates office by virtue of s. 283 (post) and cannot act as a direc- 
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tor after the expiry of that period. If the company is wound up coring 
that period, such director cannot he placed on the list of contributories 
inasmuch as there is no express or implied contract under which he 
would be bound to take the qualification shares [ Zahir Ahmed v. D..ti. 
Banaji, 59 Bom. L.R. 591]. Such director may as well resign his office 
during that period and escape liability, to take such shares [ Salisbury 
Jwies and Dale’s Case , (1894) 3 Ch. 356]. The mere acting as a director 
does not import any agreement to take the shares from the company. 
If, however, his name is put in the register by the officers of the com¬ 
pany after the period for qualifying has expired and he continues to act 
as a director, he is estopped by his conduct'from repudiating the shares 
and will be liable to pay for them [ Brown’s case, (1873) L~R. 9 Ch. App. 
102; Lord Inchiquin’s case, (1891) 3 Ch. 28]. Again, if he does act as 
a director after that period, then, apart from the punishment already 
stated, the company may restrain him from so acting by an injunction of 
the Court, but it does not get a right of action against him unless it can 
show damage [ Coventry’s case, (1880) 14 Ch.D. 660]. 

It may be recalled that the qualification for the directors as fixed by 
the articles has to be disclosed in the prospectus issued by the company. 


Disqualifications of directors 

Section 274 of the Act enacts provisions as to the circumstances in 
which a person cannot be appointed a director of any company, public or 
private. According to this section, a person shall not be capable of being 
appointed director of a company, if (i) he has been found to be of un¬ 
sound mind by a competent Court and’the finding is in force, or (ii) he 
is an undischarged insolvent, or (iii) he has applied to be adjudicated 
as an insolvent and his application is pending, or (iv) he has been con¬ 
victed of any offence involving moral turpitude and sentenced to im¬ 
prisonment for not less than six months, and a period of five years has 
not elapsed since the expiry of the sentence, or (v) he has not paid any 
call in respect of shares of the company held by him, whether alone or 
jointly with others, for a period of six months from the last day fixed for 
the payment thereof, or (vi) he has been disqualified by an order of the 
Court passed in pursuance of s. 203 in exercise of its power to restrain 
fraudulent persons from managing companies and the order is in force 
unless leave of the Court has been obtained for his appointment under 
the same section (p. 207, ante ). 

The Central Government may, however, by notification in the Offi¬ 
cial Gazette, remove the disqualification incurred by any person in virtue 
of cl. (iv) above, either generally or in relation to any particular com¬ 
pany or companies specified in the notification, and also the one incurred 
by any person in virtue of cl. (v) as aforesaid. 

The section leaves full liberty to a private company not being a sub¬ 
sidiary of a public company to provide by its articles further grounds for 
disqualification in addition to those specified above. A public company 
or a private company which is a subsidiary of a public company has no 
such liberty, and it must abide by the statutory disqualifications pres¬ 
cribed by the section. 

• 

Effects of invalid appointment of directors 

A question may, however, arise as to the validity of the acts of a 
director whose appointment is subsequently found to be defective or in- 
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valid, or to have already terminated by some provision of the Act or in 
the articles of the company. Are all his acts from the date of his defec¬ 
tive or invalid appointment or of the termination of his office as director 
to be regarded as thoroughly invalid and of no effect whatever? Section 
290 of the Act provides an answer to this question. It says that acts of 
a director shall be valid notwithstanding that it may afterwards be dis¬ 
covered that his appointment was invalid by reason of any defect or dis¬ 
qualification, or had terminated by virtue of any provision in the Act or 
in 'the articles of the company, but the acts of such a director after his 
appointment is shown to the company to be invalid or to have terminated 
shall not have any validity. The section is thus designed to avoid ques¬ 
tions being raised as to the validity of transactions when there has been 
a slip in the appointment of a director and not to override the substan¬ 
tive provisions relating to such appointments. It cannot, however, 
apply when there is no appointment of directors at all and, therefore, 
the acts of those who have purported to act as directors without being 
appointed as such cannot be validated. In the words of Lord Simonds 
in Morris v. Kanssen [ (1946) A.C. 459 at p. 471], there is a vital distinc¬ 
tion between (a) an appointment in which there is a defect, or in other 
words, a defective appointment, and (b) no appointment at all. In this 
case it was held that, as a result of the articles of the company, there 
were no de jure directors after the last date on which the annual 
general meeting at which such directors were to retire, should have 
been held. For an Indian case on this point, reference may be made to 
Albert Judah v. Ramapada Gupta (A.I.R. 1959 Cal. 715). 

In early days when there was no provision in the Act similar to the 
one in s. 290 as aforesaid., the articles usually contained such a provision. 
Even in the present times articles of association of companies contain 
such a provision in spite of the provision of the Act and regulation 80 of 
Table A in the First Schedule to the Act also makes a similar provision. 
While explaining the significance of ^he expression ‘notwithstanding that 
it shall afterwards be discovered that there is some defect’ as psed in an 
article of the company in British Asbestos Co. v. Boyd [ (1903) 2 Ch. 


439], Farwell J. observed (at p. 441): 

“In my opinion, the words ... do not mean . . . that the facts are discovered 
afterwards, but that the defect is afterwards discovered; the facts m ® 

present necessarily appear in the books of the company • • • ’ Dresent to the 

the facts are not known, but that the knowledge of the defectus not present 
mind of any person to whom it is material at the tune to know it. 

It will be observed that the effect of the section is far reaching as die 
acts of a de facto director as distinguished from a de jure director mU 
not only bind the outsiders and the company but also the < 
its members and the members inter se (British Asbestos' Co. s case, 
suma) Thus the acts of a director appointed at a meeting °* . . . 

insufficient notice was given woiiid be vaMate^ by the caU 

Medical etc. Association v. Jones, (1889) 61 L.l.■ ? . nua Hfi cat ion 

made by the directors one of whom had ceased totaldto 9 u "‘ n0t 
shares but had shortly afterwards re-acquired them, and yet n 

been formally reappointed by the other ^ °rs " ° Consolidated 


this case (at p. 12): 
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“If this is not an irregularity in the appointment such as was intended to be 
cured (by the article), I cannot conceive what irregularities were aimed at by mat 

article.” 

The article in this case was similar to s. 290 of our Act. 

The section, however, will not protect a person who knows of the 
invalidity of his appointment [ Re Staffordshire Gas, etc. Co. (1892) 66 
L.T. 413; Tyne Mutual Steamship etc. Association v. Brown , (1896) 74 
L.T. 283], nor a person who is on notice of some probable defect or 
knows that the irregularity of the appointment has been challenged, and 
yet takes no steps to ascertain the facts (Morris v. Kanssen, supra). 
Where, however, the person concerned is a director who, for instance, 
being aware of his invalid appointment, allots as a director shares to him¬ 
self, he would not be able to avoid the allotment on the principle that 
a director who takes part in irregular proceedings is estopped from set¬ 
ting up the irregularity for his own benefit, and the ground that since 
he was aware of the defect in his appointment the allotment could not 
be validated by the section, cannot be of any avail to him [ York Tram¬ 
ways v. Willows, (1882) 8 Q.B.D. 685; Faure, etc. Co. v. Phillipart, 
(1888) 58 L.T. 525, 527]. 


Vacation of office of directors 

The grounds for the vacating of a director’s office which formerly 
used to be stated in the articles (as in reg. 77 of Table A in the Act of 
1913) are now provided by s. 283 (1) of the present Act as amended by 
the Amendment Act, 1960. According to this section, the office of a 
director becomes vacant, if (c) he fails to obtain within time or ceases 
to hold his share qualification, if any; (b) he is found to be of unsound 
mind by a competent Court; (c) he applies to be adjudicated an insolv¬ 
ent; ( d ) he is adjudged an insolvent; (e) he is convicted of any offence 
involving moral turpitude and sentenced to imprisonment for not less 
than six months; (/) he fails to pay any call within six months from the 
last date fixed for the payment of the call unless the Central Govern¬ 
ment has, by notification' in the Official Gazette, removed the disquali¬ 
fication incurred by such person; ( g ) he absents himself from three con¬ 
secutive meetings of the Board or from all the meetings of the Board for 
a continuous period of three months, whichever is longer, without obtain¬ 
ing leave of absence from the Board; ( h ) he (whether by himself or by 
any person for his benefit or on his account), or any firm of which he is 
a partner or any private company of which he is a director, accepts any 
loan, or any guarantee or security for a loan in contravention of s. 
295; (i) he acts in contravention of s. 299 (relating to disclosure by 
directors of their interest in contracts or .arrangements entered into by 
the company); (j) he becomes disqualified by an order of the Court 
under s. 203 (ante); ( k ) he is removed in pursuance of s. 284 (post); 
or (l) having been appointed a director by virtue of his holding any 
office or other employment in the company, he ceases to hold such office 
or other employment in the company. 

• The disqualification respectively mentioned ip clauses (d), (e) and 
vf) of s. 283 (1), however, is not to take effect (a) for thirty days from 
the date of the adjudication, sentence or order, as the case may be, or (b) 
where an appeal or petition is preferred within the thirty days as afore¬ 
said against the adjudication, sentence or conviction resulting in the sen¬ 
tence, or order, until the expiry of seven days from the date on which 
such appeal or petition is disposed of, or (c) where within these seven 
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days any further appeal or petition is filed, and if allowed, it would result 

m the removal of the disqualification, until such further appeal or peti¬ 
tion is disposed of [s. 283(2)]. ^ 1 

i sub -?ecUon (2A), a person functioning as a director despite his 

knowledge that his office has become vacant on account of any of the 
aforesaid disqualifications is made liable to punishment with fine extend- 
mg to Rs. 500 for each day on which he so functions as a director 

A J P 1 I ? V i a J e com P an y which is not a subsidiary of a public company 
is at full liberty in this case, too, to provide by its articles further 
grounds for vacation of office of a director in addition to those prescribed 
by s. 283 (1) as stated above. 


Removal of directors 


By s. 284 of the Act, a company may, by ordinary resolution, re¬ 
move any director (other than a director appointed by the Central Gov¬ 
ernment in pursuance of s. 408 but including one appointed by the Board 
to fill a casual vacancy under s. 26|rof the Act) at any time before the 
expiration of his period of office, tui the case of a private company, how¬ 
ever, a director holding office for life on the 1st of April, 1952, cannot be 
so removed, whether or not he is subject to retirement under an age 
limit by virtue of the articles or otherwise. Likewise, no director of 
a company which has appointed not less than 2/3rds of its directors 
according to the principle of proportional representation as provided in 
s. 265 can be removed from office under this section. 

It may be noted that the words ‘ordinary resolution’ as used in the 
section refer to a resolution passed by a simple majority of votes cast in 
accordance with the articles of the company [Bushell v. Faith, (1970) 


1 All E.R. 53]. 

Special notice is required of any resolution to remove a director 
under the section, as also to appoint somebody in his place at the meet¬ 
ing at which he is removed. Where a notice of a resolution to remove 
a director is received by the company, the company must forthwith send 
a copy thereof to the director concerned who, on receipt thereof, will 
be entitled not only to be heard at that meeting, but also to make repre¬ 
sentations to the company in writing with a request that they should be 
notified to the members of the company before the meeting is held. Where 
the director makes such representations, the company must, unless they 
are received too late, state the fact of the representations having been 
received in the notice of the resolution given to its members and also 
send a copy thereof to each of its members. If, for any reason, su 
copy is not so sent, the director may, without prejudice to his right 
of being heard, require that the representations shall be read at tne 
meeting. If, however, on the application of the company or any other 
aggrieved person, the Court is satisfied that the righ s us 
art being abused to Secure needless publicity for defamatory matter 
it may pass an order that the copies of the representations need not 
be sent out and the representations need not be read out at the m g. 
and that the company’s costs of the application should ^-paid m whole 
or in part by the director though he is not a party to l4 - ° n sufch or 
being passed copies of the representations need not be sent o 
tk meSs nor the representations be read out at the meeting. The 
director will then be entitled only to be heard at the meeting in reg 
to the resolution for his removal and no more. 
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The vacancy caused by the removal of a director may be filled at 
the same meeting as stated above, and if so filled, the person appointed 
thereto will hold office only until the date upto which his predecessor 
•would have held it had he not been removed. 

If the vacancy is not so filled, the Board may fill it as if it were a 
casual vacancy in accordance with s. 262 in so far as it is applicable, 
but in so doing, the Board cannot re-appoint the director who was 
removed from office. 

Removal of a person from the office of a director, however, is not 
to deprive him of compensation or damages, if any, payable to him 
in respect of the termination of his appointment as director or any 
other appointment terminating therewith. The section also does not 
derogate from any power to remove a director which may exist apart 
from itself. 

It will be observed that the section does not state any reasons for 
which the power to remove a director may be exercised and, therefore, 
it would seem that a company can exercise the power whenever it 
finds a director unsatisfactory or otherwise undesirable. The articles, 
too, need not specify the circumstances in which the power can be 
exercised. 

Since the powers of the company under its memorandum are gene¬ 
rally exercisable by its Board of directors as provided in s. 291 of the 
Act and the shareholders have no power to intervene in the management 
of its affairs by its Board of directors, this section confers a very vital 
power upon the shareholders who, in the exercise thereof, can assert 
themselves against the directors and make it clear that the ultimate 
control of the company’s affairs is in their hands as the proprietors of 
the company and not 1 in the hands of the directors or anybody else. 
Again, to facilitate such assertion, the section requires only an ordinary 
resolution of the company in general meeting, and not a resolution 
requiring a specific majority nor any reasons for the ordinary resolution. 

By virtue of this section, even a managing director can be removed 
from office by his removal as director irrespective of the terms of his 
contract as to the length of tenure of his office. In fact, where one of 
the directors is appointed a managing director, the articles usually pro¬ 
vide that his office as such director shall determine if he ceases from 
any cause to be a director. In that case, however, he will have a right 
to claim compensation or damages if his removal amounts to a breach 
of contract and such right, as stated earlier, is expressly preserved by 
the section. The section also preserves the company’s right to terminate 
his appointment if it otherwise exists, e.g., under die contract with him 
or the articles. 

Remuneration of directors 

Though, prima jade , directors of a company cannot claim any re¬ 
muneration as held in Dunston v. Imperial , etc. Co. [ (1832) 3 Bar. & Ad. 
125] and other cases, the articles usually provide expressly for payment 
of remuneration to them. Where such provision is made, it operates as 
an authority to the directors to pay the remuneration out of the funds 
of the company inasmuch as it is nowhere provided that it can be paid 
only out of the profits of the company [Harvey Lewis’s case, (1872) 26 
■ 243]. Besides, such express provision in the articles operates as 

an offer accepted by the director, and provides the terms on which the 
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director is serving the company, irrespective of whether the articles do 
°j ° not constitute a contract for this purpose between the company 
and the directors [Swabey v. Port Darwin Gold Mining Co. nW 

I saac s case » (1892) 2 Ch. 158; Re Peruvian Guano Co 
(1894) 3 Ch. 690]. A director can, therefore, sue the company for the 
remuneration agreed to be paid to him [ Orton v. Cleveland , etc. Co 
(1865) 3 H. & C. 868; Nell v. Atlanta, etc. Mines, (1895) 11 T.L.R. 407'f 
and he can also prove his claim in the winding up of the company as 
any ordinary creditor [ Re New British Iron Co., Ex p. Beckwith (1898) 
1 Ch. 324; Re Cinnamond Park & Co., (1930) N. Ir. 47]. At the same 
time, it is open to the directors to renounce their right to the remunera¬ 
tion particularly when they find that the company does not make any 
profits. There is sufficient consideration to support such an agreement 
if the several directors mutually agree to waive or renounce their claims 
[West Yorkshire Daracq Agency v. Coleridge, (1911) 2 K.B. 326]. 


Mode of determining remuneration 

The question of remuneration, however, which was formerly a 
matter of internal management exclusively is, under the present Act, 
to be determined in accordance with the provisions made by it in that 
behalf. Section 309 which deals with this matter provides in the first 
instance that the remuneration payable to the directors of a company 
including any managing or whole-time director shall be determined, 
in accordance with and subject to the provisions of s. 198 and the 
section itself, either by the articles, or by a resolution or by a special 
resolution, if the articles so require, passed by the company in general 
meeting. This provision was, however, sometimes sought to be evaded 
by the directors holding technical or other appointments in the company 
in addition to their directorships and receiving additional remuneration 
in respect of such appointments. With a view, therefore, to bringing 
sqch cases within the purview of'the section, the Amendment Act, 1965, 
by amending sub-sec. (1) of that section provides that the remuneration 
payable to any such director shall be inclusive of the remuneration 
payable to him for services rendered by him in any other capacity unless 
such services are of a professional nature and, in the opinion of the 
Central Government, the director concerned possesses the requisite 

qualification for the practice of the profession. 

It may be noted that if the remuneration is approved by all the 
shareholders entitled to attend and vote at a general meeting of the 
company, it has the same effect as resolution passed by the company 

[Re Duomatic Ltd. (1969) 1 All E.R. 161]. 


Maximum and minimum managerial remuneration 

Now s 198 of the Act provides for the maximum managerial re¬ 
muneration as also for managerial remuneration in case of absence, or 
inadequacy of profits. The total remuneration payable under the sec .on 
by a pubhc company or a private company which is a ary of 

a public company to its directors and its manager m respect of a y 

financial year should not exceed eleven per cent, of the net profits 
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have to be excluded, and, within the ceiling a company may pay a 
monthly remuneration to its managing or whole-time director in accord¬ 
ance with the provisions of s. 309 or to its manager in accordance with 

the provisions of s. 387. . « 

It may be incidentally noted that the reference m the section to 

s. 351 in relation to computation of net profit is deleted in view of the 
abolition of managing agencies as from 3rd April, 1970. 

If in any financial year such company has little or no profits, it may? 
subject to the approval of the "Central Government unless such approval 
has been obtained under any other provisions of the Act, pay to its 
directors (including a managing or whole-time director), or manager 
a minimum remuneration not exceeding Rs. 50,000 per annum exclusive 
of any fees payable to directors under sub-section (2) of s. 309. 

In case of a monthly payment being made to any managing or 
-wholetime director or manager or to any one or more of them, however, 
the Central Government may, by order, sanction an increase in the 
minimum remuneration to such sum for such period and subject to 
such conditions, if any, as may be specified in the order if it is satisfied 
that the minimum remuneration is insufficient for the efficient conduct 
of the company’s business. 


Meaning of remuneration 

Then, the term ‘remuneration’ for the purposes of this section as 
well as ss. 309 to 311 and 387 is stated in the Explanation to include 
expenditure incurred by the company (i) in providing rent-free accom¬ 
modation or any other benefit or amenity in respect of accommodation 
free of charge to any of the persons specified in the section, (ii) in 
providing any other benefit or amenity free of charge or at a concessional 
rate to any of such persons, (iii) in respect of any obligation or service 
which would otherwise have been incurred by any of such persons, 
and (iv) to effect any insurance on the life of, or to provide any pension, 
annuity or gratuity for, any of such persons. 


Sitting fees for directors 

Turning once again to s. 309, the remuneration payable to the direc¬ 
tors of a public company or a private company which is a subsidiary of 
a public company must be fixed as aforesaid in the light of the ceiling 
prescribed by s. 198 as above stated. Sub-sec. (2) of that section, how¬ 
ever, provides that a director may receive remuneration by way of a 
fee for each meeting of the Board, or a committee thereof, attended 
by him, and, as already stated, the fees so received by the directors 
will be excluded while computing the percentage of managerial remu¬ 
neration as fixed by s. 198. Such fees are usually provided for by the 
articles. 


Quantum of maximum managerial remuneration to part-time directors 

In the case of a director who is neither in the whole-time employ¬ 
ment of the company nor a managing director thereof, such as a part- 
time director, remuneration may be paid to him under sub-sec. (4) 
either (i) by way of a monthly, quarterly or annual payment with the 
approval of the Central Government, or (ii) by way of a commission, 
if authorised by a special resolution of the company, at a rate not 
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exceeding one per cent, of the net profits where the company has a 
managing or whole-time director, or a manager, and at a rate not 
exceeding three per cent, of the net profits in any other case. Where 
there are more than one such director, such remuneration shall be paid 
to all of them together at the same rate. The company in general meeting 
may, however, with the approval of the Central Government, authorise 
the payment of such remuneration at a higher rate in either case. In 
any case, the special resolution referred to above cannot remain in force 
for more than five years, though it may be renewed from time to time 
by special resolution for a further period of not more than five years 
at a time. The renewal, if any, cannot be effected earlier than one year 
from the date on which it is to come into force [sub-sec. (7)]. 

Quantum of maximum remuneration to managing or whole-time director 

As regards a managing or a whole-time director, remuneration may 
be paid to him either by way of a monthly payment or at a specified 
percentage of the net profits of the company, or partly by one way and 
partly by the other as provided in sub-sec. (3) of s. 309. The total 
remuneration, however, shall not, except with the approval of the Central 
Government, exceed five per cent, of the net profits if there is only 
one such director, and ten per cent, of such profits where there are 
more than one such director. Further, no such director and no other 
director who is in receipt of any commission from the company as a 
director thereof can receive any commission or other remuneration 
from any subsidiary of such company [sub-sec. (6) ]. 


Refund of excess remuneration 

Where a director draws or receives, directly or indirectly, by way 
of remuneration any sums in excess of the prescribed limits, or without 
the sanction of the Central Government where it is required, he must 
refund such sums to the company and hold them in trust for the company 
until they are refunded and the company cannot waive the recovery of 
any such sums unless permitted by the Central Government [sub-secs. 
(5A) and (5B)]. 

It must be carefully noted that the foregoing provisions apply, as 
already stated, only to public companies and their subsidiaries and not 
to any private company unless it is a subsidiary of a public company 
L sub sec. (9)]. 


Computation of net profits 

Now, ‘net profit’, for the purposes aforesaid as well as for the 
purposes of remuneration payable to a manager of a company to be 
dealt with hereafter, is to be computed, as above stated, in accordance 

with the provisions of ss. 349 and 350 of the Act. , ,, 

By s. 349, for the purpose of computing such profit, credit should 

be given to bounties and subsidies received from any Government or 
any public authority unless and except in so far as the Central Govern 
ment otherwise directs, but no credit should be given to profits (i) by 
way of premium on shares or debentures of the company (u) on safe of 
forfeited shares, (iii) of a capital nature me uding profits from the 
of the company’s undertaking or any part hereof and 
sale of any immoveable property or fixed assets of p 
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(capital assets) unless the business of the company consists, wholly or 
partly of buying and selling any such property or assets. Where the 
Amount for which any fixed asset is sold exceeds the written down 
value thereof referred to in s. 350 ( infra ), credit should be given for 
so much of the excess as is not higher than the difference between the 
original cost and the written down value thereof. 

°Out of the gross profits, thus arrived at, should be deducted, (a) 
working charges, (b) directors’ remuneration, (c) bonus or commission 
paid or payable to the company’s staff, or to any engineer, technician or 
person employed by the company whether on a whole-time or a part-time 
basis, (d) tax in the nature of one on excess or abnormal profits, (e) 
tax on business profits imposed for special reasons or in special circum¬ 
stances, (f) interest on debentures, (g) interest on mortgages, and on 
loans and advances secured by a charge on the company’s fixed or float¬ 
ing assets, ( h ) interest on unsecured loans and advances, (i) expenses 
on repairs not being of a capital nature, ( j ) out-goings inclusive of 
contributions made under clause (e) of sub-section (1) of s. 293, (k) 
normal depreciation as specified in s. 350, (l) the excess of expenditure 
over income, which had arisen in computing the net profits in accordance 
with this section in any year beginning at or after the commencement 
of the Act, in so far as such excess has not been deducted in any 
subsequent year preceding the year in respect of which the net profits 
have to be ascertained, (m) compensation or damages to be paid in 
respect of any legal liability including one arising from a breach of 
contract, (n) premium on any insurance against the risk of meeting 
any liability such as is referred to in cl. (m), and (o) debts considered 
bad and written off or adjusted during the year of account. But (i) the 
remuneration payable to managing agent, (ii) income-tax, super-tax, or 
any other tax not falling under els. ( d) and (e) above, (iii) compensa¬ 
tion, damages, or payment made voluntarily, i.e. otherwise than in virtue 
of any liability such as is referred to in cl. (m) above, and (iv) loss 
of a capital nature including loss on sale of the undertaking of the 
company or any part thereof not including any excess referred to in 
the proviso to s. 350 (infra) of the written down value of any asset 
which is sold, discarded, demolished or destroyed over the sale proceeds 
or its scrap value, are not to be deducted from the gross profits. Item 
(i) out of these relating to the remuneration payable to a managing 
agent, however, no longer survives in relation to this provision in view 
of the abolition of managing agencies by the Amendment Act of 1969. 

Section 350 which deals with the question of ascertainment of depre¬ 
ciation that should be deducted from the gross profits as provided in cl. 
(k) above was amended in 1960 so as to lay down a precise and 
equitable mode of ascertaining depreciation and thereby avoid disparities 
resulting from the application of the existing section to individual cases. 
According to the amended section, the amount of such depreciation 
shall be the amount calculated with reference to the written down value 
of the assets as shown by the books of the company at the end of the 
financial year expiring at the commencement of the Act or immediately 
thereafter and at the end of each subsequent financial year, at the rate 
specified for the assets by the income-tax Act, 1922, and the rules made 
thereunder for the time being in force, as normal depreciation including 
therein extra and multiple shift allowances but not including any special 
initial or other depreciation or any development rebate whether allowed 
by that Act or those rules or otherwise. Where, however, any asset is 
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sold, discarded, demolished or destroyed for any reason before deprecia¬ 
tion thereof has been provided for in full, the excess, if any, of the 
written down value of such asset over the sale proceeds or, as the case 
may be, its scrap value shall be written off in the financial year in 
which the asset is sold, discarded, demolished or destroyed 


Tax-jree remuneration prohibited 

The Act, by s. 200, lays down that no company shall pay to any 
officer [which term, as defined in s. 2 (30), includes a director, managing 
agent, secretaries and treasurers, manager or secretary] or employee 
thereof, in any capacity, remuneration free of any income-tax or super¬ 
tax payable by him. 


Provision increasing remuneration to a director to require 

Central Government’s approval 

By s. 310, any provision relating to the remuneration of any director 
including a managing or a whole-time director, whether contained in 
the company’s memorandum or articles, or in any agreement, or in any 
resolution of the company or its Board, or any amendment thereof 
which purports to increase or has the effect of increasing, whether 
directly or indirectly, the amount thereof, is not to be effective unless 
approved by the Central Government, and is to be void if, and in so 
far as, it is disapproved by that Government. By a proviso inserted in 
this section by the Amendment Act, 1965, however, this restriction is 
relaxed in favour of a provision or any amendment thereof increasing 
the amount of remuneration by way of fee only so as not to< exceed 
Rs. 250 in the aggregate for each meeting of the Board or a committee 
thereof attended by any such director. 


Appointment or re-appointment of a managing or whole-time director 
on higher remuneration to require Central Government’s approval 

Likewise, if the terms of any appointment or re-appointment of a 
managing or whole-time director made after the commencement of the 
Act purport to increase the remuneration which such director or his 
predecessor, as the case may be, was receiving immediately before such 
re-appointment or appointment the re-appointment or appointmert will 
not be effective unless approved by the Central Government, and will 
be void if, and in so far as, it is disapproved by that Government (s. 311). 


Central Government’s power to limit remuneration 

It is interesting to note that the Central Government, while pur¬ 
porting to exercise its power to accord approval to the appointment ot 
a managing or whole-time director under s. 269 of the Act, almost 
invariably arrogated to itself the power to determine the amount ot 
remuneration to be paid to such director in implementation of its policy 
to remove disparities in income as though such power was available 

to it under the general provisions of s. 637A and' 

the terms and conditions of such appointment m that behalf as deter 

mined by the company in general meetmg or otherwise as proved y 

s. 309 of the Act. The company managements, too, s 

exercise of such power by the Central Government. A question 
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regards the competence of the Central Government to fix a limit to any 
remuneration which a company by its resolution in general meeting 
has sanctioned for its managing director, however, was recently raised 
before the Delhi High Court and it was ruled that the Central Govern¬ 
ment, while exercising its power to grant approval to the appointment 
of a * managing or whole-time director, could not interfere with the 
amount of-*remuneration of such director fixed in accordance with the 

provisions of ss. 198 and 309 of the Act. 

Since, by this decision, the implementation of the public policy 
relating to the removal of disparities in income would, in the opinion 
of the Central Government, become difficult, the Amendment Act, 1974, 
by inserting a new s. 637AA in the Act, in a broad sweep empowers 
the Central Government, while according its approval not only to the 
appointment of a managing or whole-time director under s. 269, but 
to any remuneration under s. 309, 310, 311 or 387 of the Act, to fix the 
remuneration of the person so appointed or the remuneration, as the 
case may be, within the limits specified in the Act, at such amount or 
percentage of profits as it may deem fit, having regard to: (i) the 
financial position of the company; (ii) remuneration or commission 
drawn by the person concerned in any other capacity including a sole 
selling agent; (iii) remuneration or commission drawn by him from 
any other company; (iv) professional qualifications and experience of 
the individual concerned; and (v) public policy relating to the removal 
of disparities in income. 


Compensation for loss of office to a director 

The Act, by ss. 319 and 320 which generally correspond to ss. 192 
and 193 of the English Act of 1948, provides for the payment of compen¬ 
sation to directors for loss of office or as consideration for retirement 
from office, only in connection with the transfer of any undertaking or 
property of the company and in connection with the transfer of all or 
any of the shares in the company. Even in these two cases, however, no 
such compensation can be received by a director from the company 
itself but only from the transferee of the Undertaking or any property 
of the company or of all or any of the shares in the company or any 
other person (not being the company) on compliance with certain condi¬ 
tions specified in the sections. Sections 192 and 193 of the English Act 
materially differ from these sections in that they do not impose any 
restriction upon the director concerned but restrain the payment of 
such compensation being made to him in either case, presumably by 
the transferee or some other person, unless the conditions mentioned 
therein are complied with. 

There is yet another provision in s. 191 of the English Act of 1948 
which makes it unlawful for a company to make any payment of com¬ 
pensation to a director only for loss of office or in connection with his 
retirement from office without particulars with respect to the proposed 
payment (including the amount thereof) being disclosed to the members 
of the . company and the proposal being approved by the company. Our 
Act does not contemplate payment of any such compensation at all and 
consequently, it does-not contain any provision in that behalf. 

Section 319 which deals with the first case says that no director of 
a company shall receive any payment by way of compensation for loss 
°f> office, or as consideration for or in connection with his retirement 
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from office (i) from the company, or (ii) from the transferee of the 
company s undertaking or property, or from any other person (not 
being the company) unless particulars with respect to the payment 
proposed to be made by such transferee or person have been disclosed 
to the members of the company, and the proposal has been approved 
by the company in general meeting. Any amount received by a director 
in contravention of these provisions is to be deemed to have been receiv¬ 
ed in trust for the company, and the company may sue the director for 
recovering that amount. 

It may be noted that the members to whom the particulars of the 
proposed payment have to be disclosed would also include members, 
e.g., holders of preference shares, who have neither the right to attend 
the general meetings of the company nor the right to vote at such 
meetings [Re Duomatic Ltd. (1969) 1 All E.R.161]. 

Under the next section, no director of a company can receive any 
such payment from that company, or except as stated hereafter, from 
the transferees of the shares or from any other person in connection 
with the transfer to any persons of all or any of the shares in the com¬ 
pany. The transfer of shares, however, should result from (i) an offer 
made to the general body of shareholders of the company, or (ii) an 
offer made by or on behalf of some other body corporate with a view 
to the company becoming a subsidiary thereof or of its holding company, 
or (iii) an offer by or on behalf of an individual with a view to his 
obtaining the right to exercise, or control the exercise of not less than 
l/3rd of the total voting power at any general meeting of the company, 
or (iv) any other offer which is conditional on acceptance to a given 
extent. Where any such payment is to be received from the transferees 
of the shares or any other person, the director concerned must take 
all reasonable steps to secure that particulars thereof are included in, 
or sent with, any notice of the offer given to the shareholders to whose 
shares the offer relates, and the proposal in respect of the payment 
must be approved by a meeting not only of the holders of shares to 
which the offer relates but also other holders of shares of the same 
class other than those already held by, or by a nominee for, the offeror. 
In default, the amount received by the director is to be deemed to have 
been received by him for any persons who have sold their shares in 
pursuance of the offer, and proceedings may be taken against him to 
recover the amount falling to the share of all such persons other than 
himself and expenses incurred in distributing such amount amongst such 
persons are to be entirely borne by him. In addition to this, the director 
concerned failing to take steps as aforesaid as also any person who has 
been properly required by such director to include the said particulars 
in, or send them with, any such notice as aforesaid failing to do so 
will be liable to be punished with fine which may extend to Ks. ^ou. 


Presumption as to certain payments 

Lastly, payment referred to in the two foregoing sections 319 and 
320 does not include any bona fide payment by way of *»®ages^ 
breach of contract, or by way of pension in respect of S®* 4 ® t 

including any super-annuation allowance or gratuity or similar 

Section 321 which makes this P ro " sio ". ^ so ,Jf ys i°Y" t Strictly £ 

tion as regards certain payments which, though ma de 

accordance with s. 319 or s. 320, are to be deemed to have been ma 
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nAeiY . nn ~ or the other of these sections. If it is shown, in proceedings 
fo/the recovery of any payment as having been received by any person 
in trust as aforesaid, that the payment was made m pursuance of any 
arrangement entered into as part of the agreement for transfer in ques¬ 
tion or within one year before, or within two years after, that agree¬ 
ment or the offer leading thereto, and the company or any person to 
whom the transfer was made was privy to that arrangement, the pay¬ 
ment shall be deemed, except in so far as the contrary is shown, to be 
one to which the presumption as to trust under one or the other of 
those sections applies according as the transfer in question relates to 
the undertaking of the company or any shares therein. Secondly, it in 
connection with any such transfer, the price to be paid to a director, 
whose office is to be abolished or who is to retire from office, for any 
shares held by him is in excess of the price which could at the time 
have been obtained by other holders of similar shares, or any valuable 
consideration is given to any such director, the excess or the money 
value of the consideration, as the case may be, shall be deemed to have 
been a payment, for the purposes of s. 319 and s. 320, made by way 
of compensation for loss of office, or as consideration for retirement 
from office, or in connection with such loss or retirement, and provisions 
of those sections as to disclosure of the proposal to make payment and 
other matters already stated above are to apply to such excess or money 
value of the consideration as aforesaid. 


Register of directors, managing director, manager and secretary 

By s. 303 of the Act, every company is required to keep at its 
registered office a register of its directors, managing director, manager 
and secretary containing (a) in the case of an individual, his name and 
surname in full with former name or surname, if any, his father s name 
and surname in full or where the individual is a married woman, her 
husband’s name and surname in full, usual residential address, nationality 
or origin, and the business, if any, he is doing; if he holds the office 
of director, manager or secretary in any other company, particulars of 
each such office held by him, and except in the case of a private com¬ 
pany which is not a subsidiary of a public company, also the date of 
his birth; (b) if a director is nominated by a body corporate, its cor¬ 
porate name and registered and principal office, the full name, address, 
nationality and the father’s name or, where the director is a married 
woman, the husband’s name of each of its directors, and the particulars 
referred to in (a) in respect of such director; and (c) where he is 
nominated by a firm, the name of the firm with the full name, address, 
nationality and the father’s/husband’s name of each of its partners and 
the date on which each became a partner, and the particulars referred 
to in (a) with respect to such director. For the purposes of these provi¬ 
sions, a person in accordance with whose directions or instructions, the 
Board of directors of a company is accustomed to act is to be deemed 
to be a director of the company. It may be noted in this connection 
that, by s. 7 of the Act, a person is not to be deemed, except where the 
Act expressly provides otherwise, a person in accordance with whose 
instructions the Board of a company is accustomed to act, by reason 
only that the Board acts on advice given by him in a professional 
capacity, e.g. as an auditor, a banker or an engineer. 
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+Vl _ S f mUSt Send t0 the Re S istrar a return in duplicate in 

the prescribed form containing the particulars specified in the registS 

and a notification m duplicate in the prescribed form of any chmZ 

among its directors, managing directors, managers or secretaries within 

30 days from the appointment of its first directors, or from the change 

as the case may be. In default, the company and every officer thereof 

who is a p>arty thereto is punishable with fine to the extent of Rs. 50 

for every day during which the default continues 

In order that particulars relating to any office of director etc to 
which any director etc. of a company is appointed or which any such 
director etc. relinquishes in any other body corporate may be entered 
in the register maintained by the company as aforesaid, s. 305 of the 
Act imposes a duty upon every director etc. who is so appointed or so 
relinquishes to disclose such particulars to the company within 28 days 
from his appointment or relinquishment of office, as the case may be 
In default, he may be fined to the extent of Rs. 500. 

The register should be open to inspection at least for two hours on 
each working day by any member of the company free of charge, and 
by any other person, on payment of one rupee for each inspection. If 
any inspection is refused, the company and every officer thereof who 
is in default are liable to be fined to the extent of Rs. 50. Besides, the 

Court may, by order, compel an immediate inspection of the register 
(s. 304). 

Register to be kept by Registrar 

A register is also required to be maintained by the Registrar in 
which the particulars received by him as aforesaid are to be entered all 
together in respect of each company. Such register is to be open to 
inspection by any member of the public at any time during office hours 
on payment of the prescribed fee (s. 306). 

Register of directors’ shareholdings 

Every company is further required by s. 307 of the Act, to keep a 
register in respect of the shares and debentures held by its directors. 
Such register must show the number, description and amount of any 
shares in, or debentures of, the company, or its subsidiary or holding 
company, or a subsidiary of the company’s holding company, which are 
held by each of its directors either in his own right or in trust for him, 
or of which he has any right to become the holder, whether on payment 
or not. It must also show the date of, and the price or other considera¬ 
tion for, any transaction entered into by any director after the commence¬ 
ment of the Act in relation to any of the shares or debentures while 
recording such shares or debentures therein or omitting them therefrom 
by reason of the transaction. In case of an interval between the agree¬ 
ment for any such transaction and the completion thereof, the date to 
be shown is to be the date of the agreement. The register may also 
show the nature and extent of a director’s interest or right in, or over, 
any shares or debentures recorded in his name if he so requires. Ine 
company, however, cannot be afiected with notice of, or be put upon 
inquiry as to the rights of any person in relation to any shares or 
debentures by reason of anything done for the purposes aforesaid. 

The register is to be kept at the registered office of the company 
and open to inspection for at least two hours on each working day Dy 
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anv member or debenture-holder of the company during the period of 
14^days before the annual general meeting and 3 days thereafter an 
it mv verson acting on behalf of the Central Government or of the 
■Registrar^during that or any other period, that is to say, at any tune. 
Iif computing the period of 14 days and 3 days as aforesaid, Saturday, 
Sunday and a public holiday are not to be taken into account. The 
register must also be produced at the commencement of every annual 
mSting and be kept open and accessible to any person entitled: to 
attend the meeting during the continuance of the meetmg In default 
of this last provision, the company and every officer party thereto may 

be punished with fine extending to Rs. 500. 

The Central Government and the Registrar may, at any time, also 

require a copy of the said register or any part thereof. 

The section then prescribes a heavy penalty of fine extending to 
Rs. 5 000 if default is made in keeping and maintaining the register as 
aforesaid or if any inspection is refused, or a copy required thereunder 
is not sent within a reasonable time, and a further fine to the extent 
of Rs. 20 for every day during which such default continues. The Court 
may also, by order, compel an immediate inspection of the register in 


case it is refused. „ • , 

It may lastly be noted that, for the purposes of the foregoing provi¬ 
sions, a person in accordance with whose instructions or directions the 
Board of a company is accustomed to act is to be deemed to be director 
of the company, and a director is to be deemed to hold or to have an 
interest or a right in, or over, any shares or debentures, if any other 
company holds them or has that interest or right, and that company 
or its Board is accustomed to act in accordance with his instructions 
or directions, or he is entitled to exercise or control the exercise of 
l/3rd or more of the total voting power at any general meeting of that 


company. 

Again, for the purposes of the register, it is the duty of every direc¬ 
tor and every person deemed to be a director as aforesaid to give notice 
in writing to the company of all relevant matters relating to himself. 
Such notice may be given at a Board’s meeting, but if not so given, the 
person giving it must take all reasonable steps to secure that it is 
brought up and read at such meeting held next after it is given to the 
company. Any default in compliance with any of these provisions is 
punishable with imprisonment for a term extending to two years, or 
with fine to the extent of Rs. 5,000, or with both (s. 308). 

By sub-section (11) of s. 307, provisions of that section as also 
of s. 308 are made applicable also to managers in the same way as they 
apply to directors. 

t It is pertinent to note that s. 307 as aforesaid is almost a verbatim 
reproduction of s. 195 of the English Act, 1948, and s. 308 reproduces s. 
198 of that Act to the extent it relates to s. 307. Section 195 of the 
English Act is, however, repealed and s. 198 is amended by s. 130 (4) (c) 
and Schedule 8, Part III, of the recent Act of 1967, and far more elabo¬ 
rate and stringent provisions with respect to obligation of directors to 
notify to the company their interest in shares and debentures of the 
company and obligation of the company to maintain a register in respect 
thereof are made in ss. 27 to 29 and s. 31 of the Act of 1967. Similar 
provisions may be introduced in our Act, too, before long. 
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Position of directors 


It is really difficult to define the position of directors. To some 
extent they are trustees for the company, and to a certain extent they 
are also its agents. In any case, they stand in a fiduciary position to¬ 
wards the company in regard to the powers conferred on them by the 
articles and also the capital under their control [ Legal Remembrancer, 
Bengal v. Akhil Bandhu Guha, (1937) 1 Cal. 328]. They are not persons 
in the employment of the company [ Normandy v. Ind. Coope & Co. 
(1908) 1 Ch. 84, 95], nor are they servants of the company, or members 
of its staff [ Hutton v. West Cork Ry., 23 Ch. D. 654; Moriarty v. Regent's 
Garage, (1921) 1 K.B. 423, 446; Burland v. Earle, (1902) A.C. 100]. 

A director may, however, hold a salaried employment, or what is 
called an office or place of profit within the meaning of, and in the man¬ 
ner provided by s. 314 of the Act, in addition to his directorship, which 
may make him an employee or a servant of the company; in that case he 
would enjoy all the rights given to the employees as such. But his 
rights as a director being separate from those of an employee, he will 
not be entitled to claim priority for his fees as a director under s. 530 
of the Act in the event of a winding up of the company. 

As regards their position as trustees, Romilly, M. R. observed in 
York and North Midland Ry. v. Hudson [(1858) 16 Beav. 485]: 


“The directors are persons selected to manage the affairs of the company for 
the benefit of the shareholders. It is an office of trust which, if they undertake, it 
is their duty to perform fully and entirely. A resolution by the shareholders, there¬ 
fore, that shares or any other species of property shall be at the disposal of the 
directors,, is a resolution that it shall be at the disposal of trustees; in other words, 
that the persons intrusted with that property shall dispose of it, within the scope of 
the functions delegated to them, in the manner that suited to benefit their cestuut 
qui trust.” 

Accordingly, where directors misapplied funds of the company, it was 
held that they had committed a breach of trust and were jointly and 
severally liable [ Joint Stock Discount Co. v. Brown, (1869) 8 Eq. 381]. 

It must, however, be noted that directors are not trustees in the 
strict legal sense, the main point of distinction between them being that 
whereas the former manage the property of another which is vested in 
that other, the latter manage the property of another which is vested m 
themselves and not in that other. Lindley, L.J. observed in Re Lanas 

Allotment Co. [(1894) 1 Ch. 616, at p. 631]: 

“Although the directors are not, properly speaking, trustees, yet: they have 
always been considered and treated as trustees of moneys 

hands or which is already under their control, and every since ;oint stock co P® 
w^re invented, directors have been held liable to make good moneys which they have 
misapplied, upon the same footing as if they were trustees. , 

These observations among others were relied u ponbyUngoa- 
Thomas J. in Selangor United Rubber Estates Ltd. v. Cradock 
2 All E R. 1073] and it was held that moneys standing to the credit <3 
company’s bank account which directors had authority to 0 P e . rat ® . 
moneys^of which the directors were trustees for the company in accord- 

anCe Dir^tors Trethus trustees of die moneys of the company, 

the debts due to the company. They are trustees ako m respect ^ 

po«„ .1 a. Si ***** 



DIRECTORS 


233 


Since however, they are not trustees in the legal sense as aforesaid, the 
rules ’of law which apply in case of such trustees do not in all respects 
apply to them [Smith v. Anderson, (1880) 15 Ch.D. 247, 27 d]. They 
may accordingly, avail themselves of the provisions of the Limitation 
Act or the Companies Act, as the case may be, for escaping any liability 
that may be sought to be enforced against them (Kathiawad Trading 

Agency v. Virchand Dipchand, 18 Bom. 119). 

It must be remembered, however, that directors are trustees only^for 
the company and not for the individual shareholders. Thus, for instance, 
where the directors bought shares from a shareholder while they were 
negotiating for the sale of the company at a very high price, but did not 
tell him about it, it was held that the purchase of the shares was good 
[Perceiual v. Wright, (1902) 2 Ch. 421). The position would, however, 
be obviously different if a director induces a shareholder by misrepre¬ 
sentation to sell the shares to him. This is clear from the judgment of 
Swinfen-Eady, J. in PerceivaVs case in which he observed: 


“There is no question of unfair dealing in this case. The directors did not 
approach the shareholders with the view of obtaining their shares. The shareholders 
approached the directors and named the price at which they were desirous of 
selling.” 

As regards their position as agents for the company, they may make 
contracts on behalf of the company and they will not be liable in respect 
thereof unless they are made in their own name with the company as 
the undisclosed principal. In the latter case, the other party can either 
sue the company or the directors or both, at his option [Ferguson v. 
Wilson, (1866) L.R. 2 Ch. App. 77]. In this case, while explaining the 
position of directors in relation to a company, Cairns, L.J. observed: 


“What is the position of the directors of a public company? They are merely 
agents of the company. The company itself cannot act in its own person, for it has 
no person; it can only act through directors, and the case is, as regards those 
directors, merely the ordinary case of a principal and agent, for wherever an agent 
is liable those directors would be liable. Where the liability would attach to the 
principal, and the principal only, the liability is the liability of the company.” 

While so holding, Lord Cairns also said in the same case: 


“The case was to be distinguished from proceedings by shareholders against 
directors treating the directors as trustees—which in point of law they are—and 
seeking redress against them for a breach of trust. There, the directors, being in 
the position of trustees, are, of course, liable in this Court.” 

Lord Selbome expressed this dual character of directors in G.E. Rly. 
v. Turner [(1872) L.R. 8 Ch. App. 149] saying: 

“The directors are the mere trustees or agents of the company—trustees of 
the company’s money and property; agents in the transactions which they enter 
into on behalf of the company.”. 

It will, therefore, be noted that directors, though holding a position 
of trust in relation to the company, are neither trustees nor agents of the 
company exclusively. Jessel, M.R. explains their position in Re Forest 
of Dean Coal Mining Co. [ (1878) 10 Ch.D. 450] in these words: 

“Directors are described as trustees, agents or managing partners, not as 
exhausting their powers or responsibilities but as indicating useful points of view. 
It does not matter much what you call them, so long as you understand what their 
true position is, which is that they are commercial men, managing a trading con¬ 
cern for the benefit of themselves and all other shareholders in it.” 

Since a director is an agent of the company as explained above, the 
negligence of the director would be the negligence of die company itself. 
It is, therefore, in the interest of the public that the provisions of the Act 
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relating to directors are strictly enforced and not observed in their 
breach (per N. C. Talukdar, J. in Gopal Khaitan v. State, A.I.R. 1969 
Cal. 132 at p. 136). 


Powers of directors 


Powers of directors are generally contained in the articles and there 
is usually a clause giving them powers of management and all the powers 
of the company which are not otherwise dealt with. The present Act 
however, makes specific provisions in regard to the powers that may and 
may not be exercised by the directors and also as to the manner in which 
the powers that are exercisable by them should be exercised. 

To start with, the Act, by s. 291, lays down the general proposition 
that the Board of directors of a company shall be entitled to exercise all 
such powers and to do all such acts and things, as the company is autho¬ 
rised to exercise and do. This proposition is, however, subjected to two 
conditions. Firstly, such powers, acts and things are subject to the provi¬ 
sions of the Act presumably both as regards the nature and extent of 
such powers, acts and things, and the manner in which they may be 
exercised or done, and, secondly, the Board is not to exercise any power 
or do any act or thing which is directed or required, whether by the Act 
or any other Act, or by the memorandum or articles of the company or 
otherwise, to be exercised or done by the company in general meeting. 
Even in exercising the powers and doing the acts and things subject to 
those conditions, the same section provides that the Boards shall be 
subject to the provisions contained in that behalf in the Act or any 
other Act, or in the memorandum or articles of the company, or in any 
regulations not inconsistent therewith and duly made thereunder, includ¬ 
ing the regulations made by the company in general meeting. No 
regulation made by the company in general meeting, however, can 
invalidate any prior act of the Board which would have been valid if 


that regulation had not been made. 

It will be apparent from what has been stated above that the general 

body of shareholders retains control over the exercise of the powers ves¬ 
ted in the Board of directors by the articles through its power to amend 
the articles so as to take away any of these powers from the directors 
and vest them in the general meeting. It can also control the exercise ol 
such powers by the directors under s. 284 of the Act to remove or to 
refuse to re-elect the directors of whose action it disapproves and sub- 
stitute others of its choice in their place. Until one or the other of 
these steDS is taken the directors, while exercising their powers under 
the articles, can disregard the wishes of the shareholders thou f h ®* P ^“' 
sed in a resolution passed by them in a general meeting! “ntrnue 

the course of action adopted by them m exercise of such powers [Auto 

matte Self-cleansing Filter Syndicate Co. ?U081 2 KB 89;' 

fahSn'TZuin and A Jens, (1909) 1 Ci J h fLectori 1 usurpAe £wers 

v.Srf b, th. Xl.« in the general bod, of eh.rehoHer, nor e » the 

jess? fcfesns 

A.I.R. 1966 Ker. 149; Suburban Bank v. Thanath, A.i.tt. 
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There is no control of the exercise, or usurpation, of the powers of 
the directors, however, where the company by an ordinary resolution in 
general meeting approves the exercise of any of these powers by the 
directors which, but for such approval, might be assailable as invalid. 
Thus, where an allotment of shares by the directors of a company which 
is intra vires the company and the directors but voidable because the 
directors were actuated by improper motive in making it and so guilty 
of misfeasance, is ratified by an ordinary resolution of the shareholders 
in general meeting, such resolution is not itself an issue or allotment of 
shares so as to amount to control of the exercise, or usurpation, of the 
powers of the directors to allot shares. What such resolution really does 
is to ratify what the directors had done and thereby prevent it being 
undone. The company in such a case may by ordinary resolution as well 
avoid the allotment and decide to proceed against the directors for com¬ 
pensation for misfeasance, and such resolution too, would not be tant¬ 
amount to controlling the exercise of the directors’ power to allot shares 
\Bamjord v. Bamford, (1969) 1 All E.R. 969, C.A.]. 

It must be carefully noted that just as the directors, within their 
powers of management, are entitled to make decisions against the wishes 
of the majority of shareholders, so it is unconstitutional for them to 
use their fiduciary powers over the shares in the company for the pur¬ 
pose of destroying an existing majority, or creating a new majority which 
did not previously exist for a purpose unrelated to any considerations 
of management and outside the proper sphere of the directors. It is not 
as if the self-interest of the directors is the only vitiating element in res¬ 
pect of an issue of shares; at the same time it is too narrow an approach 
to say that the only valid purpose for which shares may be issued is to 
raise capital for the company. The proper approach is to start with a • 
consideration of the power whose exercise is in question and, having 
ascertained on a fair view the nature of the power and having defined 
as far* as possible the limits within which it may be exercised, to examine 
the substantial purpose for which it has been exercised, and to reach a 
conclusion whether that purpose is proper or not. In the light of these 
principles, the Privy Council held in Howard Smith Ltd. v. Ampol Petro¬ 
leum Ltd. [ (1974) 1 All E.R. 1126] that the exercise by the directors of 
their fiduciary power solely for the purpose of shifting the power to 
decide to whom and at what price shares were to be sold could not be 
related to any purpose for which the power over the shore capital had 
been conferred on them and consequently, the power having been impro¬ 
perly exercised, the issue of shares was rightly set aside by the trial 
Court. 

Restrictions on mode of exercise of certain powers 

Now, s. 292 specifies, firstly, the powers that the Board of directors 
of a company is to exercise on behalf of the company, and, secondly, the 
mode in which it must do it. It says that the powers specified therein 
shall be exercised by the Board only by means of resolutions passed at 
meetings of the Board, and the powers are: (a) to make calls, (b) to 
issue debentures, (c) to borrow moneys otherwise than on debentures, 
(d) to invest funds of the company, and (e) to make loans. The sec¬ 
tion, however, authorises the Board to delegate, by a resolution passed 
at a meeting, to any committee of directors, the managing director, the 
ma nager or any other principal officer of the company, or in the case of 
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a branch office of the company, a principal officer of the branch office 
the powers specified in els. (c), (d) and (c) as aforesaid. But the' 
powers so delegated cannot be absolute and unlimited in their extent 
The resolution delegating the power under cl. (c) must specify the total 
amount outstanding at any one time upto which moneys may be borrow- 
ed by the delegate, the one delegating the power under cl. (d) must 
specify the total amount upto which the funds may be invested, and the 
nature of the investments, and the one delegating the power under cl. 
(e) must specify the total amount upto which loans may be made by 
the delegate, the purposes for which they may be made, and the maxi¬ 
mum amount of loans which may be made for each such purpose in indi¬ 
vidual cases. 

Section 292 has a further proviso and two Explanations added to 
sub-section (1) thereof by the Amendment Act of 1960. The proviso 
says that the acceptance by a banking company in the ordinary course 
of its business of deposits of money from the public repayable on demand 
or otherwise and withdrawable by cheque, draft, order or otherwise, or 
the placing of moneys on deposit by a banking company with another 
banking company on such conditions as the Board may prescribe, shall 
not be deemed to be a borrowing of moneys or, as the case may be, a 
making of loans by a banicing company within the meaning of the section. 
The first Explanation then exempts borrowings by a banking company 
from other banking companies including the Reserve Bank of India, the 
State Bank of India and all other banks established by or under any 
Act from the operation of clause (c) of sub-section (1) referred to 
hereinabove. By the second Explanation, the said clause (c), in respect 
of dealings between a company and its bankers, applies only to arrange¬ 
ments made by the company with its bankers for the borrowings of 
moneys by way of overdrafts or cash credit or otherwise and not to the 
actual day-to-day operation on such overdraft, cash credit or other 
accounts. 

Though the section thus requires the Board to exercise specific 
powers in the manner therein stated, it still leaves it open to the com¬ 
pany to impose in general meeting such restrictions and conditions upon 
the exercise of any of these powers by the Board as it may deem fit. 


Certain other powers exercisable only with company’s consent 

The next section sets out the powers which a Board of directors of a 
public company or a private company which is a subsidiary of a public 
company cannot exercise except with the consent of the company m 
general meeting. It cannot (a) sell, lease or otherwise dispose of tiie 
whole, or substantially the whole of the undertaking of the company, 

(b) remit or give time for the repayment of any debt due by a director 
except in the case of a renewal or continuance of an advance made Dy 
a banking company to its director in the ordinary course of busine^, 

(c) invest, otherwise than in trust securities, the amount of 

turn received by the company in respect of the compulsont aoqmaUon 
after the commencement of the Act, without the consent of the cmnpany 
of any undertaking of the company or of any premises B 
for any such undertaking, (d) borrow in excess of: e agg g P 

up capital of the company together with its free r^iwes i.e. res 
not set apart for any specific purpose (temporary loans obtained no 
the company’s*bankers in the ordinary course of business are not to be 
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taken into account for this purpose), or (e) contribute to charitable and 
other funds not directly relating to the business of the company or the 
welfare of its employees in the course of a financial year, in excess of 
Ks. 25,000 or five per cent, of its average net profits during the three 
preceding financial years, whichever is greater. 

Two Explanations were added also to sub-section (1) of s. 293 by the 
Amendment Act of 1960. The first of them requires every resolution 
passed by the company in general meeting in relation to clauses (d) and 
(e) as aforesaid to specify respectively the total amount upto which 
moneys may be borrowed by the Board, and the total amount which may 
be contributed to charitable and other funds in any financial year. The 
second Explanation defines the "expression “temporary loans” to mean 
loans repayable on demand or within six months from the date of the 
loan such as short-term, cash credit arrangements, the discounting of bills 
and the issue of other short-term loans of a seasonal character, but not 
including loans raised for the purpose of financing expenditure of a 


capital nature. 

No consent of the company in general meeting is, however, necessary 
where any property of the company is sojd or leased out by the Board in 
the ordinary course of business of the company consisting of such selling 
or leasing, and no want of such consent is to affect the title of a buyer 
or other person who buys or takes a lease of any undertaking of the com¬ 
pany in good faith and after exercising due care and caution. 

As regards the borrowings referred to in cl. (d) above, (i) acceptance 
of deposits by a banking company in the ordinary course of its business 
is not to be deemed to be a borrowing by such company within the mean¬ 
ing of that clause and (ii) no debt incurred by a company in excess of 
the limit imposed by that clause is to be valid or effectual unless the 
lender proves that he advanced the loan in good faith and without know¬ 
ledge that the limit so imposed had been exceeded. 


Restriction S as to loans to other companies 

Since the foregoing two sections deal inter alia with the restrictions 
on the directors’ power to borrow moneys for the business of the com¬ 
pany with respect to the manner and extent of its exercise, it is but 
proper that notice is also taken at this stage of the provisions of two 
other sections, though far flung in their position in the scheme of the 
Act, dealing with restrictions on their power to make loans and invest 
funds of the company as envisaged in s. 292. 

No company, public or private, by s. 370, can make any loan to, or 
give any guarantee, or provide any security, in connection with a loan 
made by any other person to, or to any other person by, any other com¬ 
pany unless previously approved by a special resolution of the company. 
No such resolution is, however, necessary where the aggregate of loans 
made to other bodies corporate not under the same management as the 
lending company does not exceed ten per cent, of the aggregate of the 
subscribed capital of the lending company and its free reserves. But in 
no event can a company, without the prior approval of the Central Gov¬ 
ernment, advance loans to other bodies exceeding in the aggregate (a) 
twenty per cent, of the aggregate of its subscribed capital and free reser¬ 
ves where all such bodies corporate are under the same management as 
itself, and (b) thirty per cent, of such aggregate where they are not 
under the same management. It may be noted that if a special resolution 
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ha ! i. pas f e ^ h y the lending company authorising making of loans 
upto the limit of twenty, or, as the case may be, thirty per cent, of the 
aggregate ^ aforesaid, no further resolution or resolutions would be 
necessary for the making of any loan or loans within such limit. Simi- 
larly, as provided by another Explanation added to sub-sec (1) of the 
section by the Amendment Act 34 of 1966, if a special resolution has 
been passed by the lending company authorising the Board of directors 
to give guarantee or provide any security upto a limit specified in the 
resolution, no further special resolution or resolutions would be neces¬ 
sary for giving any guarantee or providing any security within those 
limits. 


Where instead of a company under the same management, loan is 
made to, or guarantee is given or security is provided in respect of a loan 
made to, or by, a firm in which a partner is a body corporate under the 
same management as the lending company, such loan will be deemed to 
have been made to, and such guarantee or security will be deemed to 
have been given or provided in connection with a loan made to, or by, a 
body corporate under the same management. 

For the purposes of these provisions, two companies are to be deemed 
to be under the same management (1) if the managing director or 
manager of one company is the managing director or manager of 
the other company, or (2) if a majority of the directors of one 
company constitute or at any time within six months immediately 
preceding constituted, a majority of directors of the other company, or 
(3) if not less than one-third of the total voting power with respect to 
any matter relating to each of the two companies is exercised or control¬ 
led by the same individual or body corporate, or (4) if the holding com¬ 
pany'of the one company is under the same management as the other 


within the meaning of any of the clauses (1) to (3) above, or (5) if one 
or more directors of the one company while holding by themselves or 
together with their relatives the majority of shares in that company also 
likewise hold the majority of shares in the other company. 

The restrictions enacted by the section as aforesaid, however, are not 
to apply to any loan made (a) by a holding company to its subsidiary, or 
(b) by a banking company, or an insurance company, in the ordinary 
course of its business, or (c) by a private company unless it is a subsi¬ 
diary of a public company, or (d) by a company established with the 
object of financing industrial enterprises, nor does it apply to any 
guarantee given or security provided (i) by a holding company in res¬ 
pect of any loan made to its subsidiary, or (ii) by a banking company in 
the ordinary course of its business. Nothing in the section also applies 
to a book debt unless the transaction represented by it was from its 

inception in the nature of a loan or an advance. , 

Further, every lending company is required to keep a register show¬ 
ing the names of all bodies corporate under the same management as 
itself and the name of every firm in which a body corporate under th 
same management as itself is a partner, and detailed particulars regardmg 
the loans made, guarantees given, etc. in relation to any such Wy« 
porate should be entered in the register within three days of_the trans- 
action Failure to comply with these provisions renders the company 
^d every officer thereof in default liable to be pimished withi &£ expend- 
•u, fn Rg son and with a further fine to the extent of Ks. ou tor ever* 
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company, and extracts may be taken therefrom or copies thereof may be 
required,* by any member to the same extent and in the same manlier 
and on payment of the same fees as in the case of register of members of 
the company and the provisions of s. 163 of the Act shall apply accord- 

ingly. 

The Act, by s. 371, provides a heavy penalty of fine to the extent of 
Rs. 5 000 or simple imprisonment for a term extending to six months for 
contravention of s. 370 as aforesaid by any person including a person to 
whom the loan is made, or in whose interest the guarantee is given or 
the security is provided. Where any loan in question has been repaid 
in full, no sentence of imprisonment will be imposed, but where it has 
been repaid in part, the maximum term of imprisonment as aforesaid 
will be proportionately reduced. 

Besides, all persons who are knowingly parties to any such con¬ 
travention will be, jointly and severally, liable to the company for the 
repayment of the loan, or for making good the amount which the com¬ 
pany may have been called upon to pay by virtue of the guarantee given 
or the security provided by it. 


Restrictions as to investments in shares of other companies 

By s. 372, a company is not entitled to subscribe for, or purchase 
(whether by itself or by any individual or association of individuals in 
trust for it or its benefit or on its account), the shares of any other com¬ 
pany including a company in the same group as the investing company 
except to the extent and in accordance with the restrictions and condi¬ 
tions hereafter mentioned. 

Before these restrictions and conditions are dealt with, however, it 
is necessary to know what is meant by the expression ‘a company in the 
same group’. A company is to be deemed to be in the same group as the 
investing company (i) if it is the managing agent of the investing com¬ 
pany, *or (ii) if such company and the investing company are deemed to 
be under the same management by virtue of the provisions of s. 370 (IB) 
which have already been stated with reference to loans to companies 
under the s^me management. Since, however, no company can be the 
managing agent of another company after the abolition of managing 
agencies, the expression should be read as ‘a company under the 
same management’. 

Now, as regards the restrictions and conditions subject to which a 
company may invest in the shares of another company, firstly, the Board 
of directors of the investing company may invest in the shares of another 
company upto 10 per cent, of the subscribed capital of the latter company 
subject to the condition that (i) the aggregate of the investments so made 
by the Board in-all other companies does not exceed 30 per cent, of the 
subscribed capital of the investing company, and (ii) the aggregate of 
the investments made in all other companies in the same group does not 
exceed 20 per cent, of such capital of the investing company. In comput¬ 
ing these percentages at any time, the aggregate of the investments made 
by the company in other companies upto that time should be taken into 
account. Secondly, investment in excess of these limits can be made if 
it is sanctioned by a resolution of the investing company and also appro¬ 
ved by the Central Government; and thirdly, no investment can be made 
by the Board even within the limits specified above unless it is sanctioned 
by a resolution passed at a meeting of the Board with the consent of all 
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the directors present at such meeting, except those not entitled to vote 
thereon, and unless notice of the proposed resolution has been given to 
every director in the manner specified in s. 288. It is open to an invest¬ 
ment company, however, to invest at any time upto any amount in shares 
offered to it under cl. (a) of s. 81(1) (hereinafter referred to as ‘rights 
shares’) irrespective of the aforesaid percentages. But, in that case 
when the investing company at any time intends to make any invest¬ 
ments in shares other than rights shares, in computing at that time any 
of the said percentages, all existing investments, made in rights shares 
upto that time will have to be included in the aggregate of the invest¬ 
ments of the company. 

Every investing company must keep a register of all its investments 
in shares of other companies. Such register should show in respect of 
each investment (a) the name of the company in which the investment is 
made, ( b ) the date on which it is made, (c) the date on which the com¬ 
pany, if in the same group as the investing company, came in that group, 
and (d) the names of all the companies in the same group as the invest¬ 
ing company. All these particulars should be entered in the register 
within seven days of the making of the investment. In default of com¬ 
pliance with any of these provisions, the company and' every officer 
thereof who is in default are punishable with fine upto Rs. 500 and a 
further fine of Rs. 50 for every day after the first during which the default 
continues. This register also is to be kept at the registered office of the 
company and is to be open to inspection and extracts may be taken 
therefrom and copies thereof may be required by any member of the 
company in the same way as is provided by s. 163 in respect of the 
register of members of the company. 

Further, every such company must annex to its balance-sheet a list 
of the companies in which the investments are made together with the 
nature and extent of such investments with reference to each such com¬ 


pany'. In case of an investment company, i.e. a company whose principal 
business is the acquisition of shares, stock, debentures or other securities, 
the list must show only the investments existing on the date as at which 
the relevant balance-sheet has been made out. Besides, such company 
is not bound by the limit of 30 per cent, of its subscribed capital as afore¬ 
said for the purpose of its investments in other companies nor does the 
provision relating to the sanction of the Board by a resolution passed at 
its meeting with the consent of all the directors present at such meeting 
to a proposed investment apply to it. The rest of the provisions of the 
section will, however, apply to such company as well. 

On the other hand, none of the provisions of the section apply to: 
(i) a banking company, (ii) a private company not being a subsidiary of 
a public company, (iii) investments made by a holding comply m its 
subsidiary, or (iv) any company established with the object of financm , 
whether by making loans or advances to, or subscribing to the capital or, 
private industrial enterprises in India, in any case where the Central 
Government has made or has agreed to make to the company a spec 

advance for the purpose or has guaranteed or agreed to a ?^“titution 
repayment of moneys borrowed by the company from any institution 

outside^India.eferences in th e sec tion to shares are deemed to include 
references also to debentures in the case of investments by a company in 
other bodies corporate in the same group. 
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In case of default in complying with any of the foregoing provisions 
of the section (including those relating to register of investments for 
which a separate penalty is provided as already noted above) every officer 
of the company who is in default will be punishable with fine extending 

to Rs. 5000/- (s. 374). 

No power to make political contributions 

As stated in the first lecture, the Companies (Amendment) Act, 
1969 (17 of 1969), by s. 3, substituted for the existing s. 293A which had 
accorded statutory sanction to political contributions by companies 
within specified limits, another s. 293A, and this new section provides 
that, notwithstanding anything contained in the Act, neither the company 
in general meeting nor its Board of directors shall, after the commence¬ 
ment of the Amendment Act, contribute any amount or amounts to any 
political party or for any political purpose to any individual or body, and 
prescribes a stiff penalty of fine to the exent of Rs. 5000 for the company 
and imprisonment for a term extending to three years and also fine 
(presumably to an unlimited extent) for its officers in the event of any 
contravention of the ban imposed by it. 

The effect of this new section is to supersede judicial decisions, e.g., 
in Re Indian Iron and Steel Co. Ltd. (A.I.R. 1957 Cal. 234) and Jayanti- 
lal v. Tata Iron and Steel Co. Ltd. (59) Bom. L.R. 738) which held that 
political contributions by companies tended to enable them to carry on 
their business ‘more economically or more efficiently* within the meaning 
of cl. (a) of sub-sec. (1) of s. 17 of the Act and that, accordingly, the 
companies could amend the object clause in their memorandum by 
adding the power to make such contributions. Another effect of the 
section is to render nugatory any provision in the memorandum of 
companies empowering them to make such contributions, made either 
by virtue of an order of the Court by amending the object clause or 
otherwise. 


Ascertainment of powers 

As already stated, the articles usually contain a clause providing 
that the directors shall have all'the powers of the company save and 
except those which, either by the articles 1 or by statute, are required 
to be exercised by the company in general meeting. Where such a 
general power is given, the insertion of particular specified powers is 
unnecessary and sometimes raises a doubt in fespect of powers not 
particularly specified. A general vesting of powers in the directors by 
any such clause as aforesaid is valid and effective and, therefore, in 
considering whether any particular transaction is within the powers 
conferred on the directors by such a clause, one has only to search 
the articles and the Act to see whether there is any express provision 
requiring the authority of the company in general meeting in respect 
of the transaction, and, if there is no such provision, the directors are 
to be treated as competent to carry out the transaction. It may be 
noted at this stage that no director including a managing director can 
he empowered to represent a limited company in a Court of law [Frinton 
V* Walton, etc. Mineral Co., (1938) 1 All E.R. 649]. 
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Restraint on abuse of powers 

Sectors, in exercising their powers, however, must not forget 
thut they occupy a fiduciary position in relation to the company and 
that they must exercise their powers in the interest and for the benefit 
of the company. Any abuse of their powers can be restrained by the 
Court and they may also be held liable in damages in respect of any 
injury arising out of such abuse. In fact, the Court has intervened to 
prevent the abuse of power to make calls [ Gilbert’s case, (1870) L.R. 5 
Ch. App. 559; Alexander v. Automatic Telephone Co. (1900) 2 Ch 561 
to forfeit shares [ Richmond's case, (1858) 4 K. & J. 305], to refuse to 
register transfers [Re Gresham Life Assurance Society, (1872) L.R 8 
Ch. App. 446], to issue shares [ Punt v. Symons & Co., (1903) 2 Ch. 
506], and to increase capital to secure voting power [ Piercy v. S. Mills 
& Co., (1920) 1 Ch. 77]. If the directors are invested with a discretion 
in regard to any of the powers vested in them and they exercise such 
discretion bona fide, the Court will not interfere ( Gresham's Life 
Assurance Society’s case, supra). 

Delegation of powers 

As regards delegation of their powers by the directors, they are 
prima facie not entitled to delegate any of them to any one or more 
of themselves in accordance with the maxim ‘ delegatus non potest dele¬ 
gare’, which applies even to directors [Cobb v. Becke, (1845) 6 Q. B. 
930]. The articles, however, usually provide for such delegation in 
express terms, and authorise the directors to delegate any of their 
powers to committees consisting of one or more of themselves. The 
articles also provide regulations governing the procedure of such com¬ 
mittees. Regulations 77 to 79 in Table A of the First Schedule to the 
Act contain such provisions and may be referred to with advantage. 
The delegation, however, cannot prevent the Board from acting in 
regard to the matter delegated [ Huth v. Clarke, (1890) 25 Q.B.D. 391]. 
The articles nowadays authorise the directors to delegate such of their 
powers as they deem fit to a managing director as well. 

Disabilities of directors 


Assignment of office 

By s. 312 of the Act, any assignment of his office after the com¬ 
mencement of the Act by any director of a company is declared to be 
void. Under s. 86B of the Act of 1913, such assignment could be made 
with the sanction of a special resolution of the company, * and it, can 
still be so made in England by virtue of s. 204 of the Act of 1948. 
At any rate, the word ‘assignment’ as used in that section does not 
mean ‘appointment’, and that, therefore, the section does not prohibit 
an appointment by a director of his successor even by a will IBha&kar 
v. The Oriental Metal Pressing Works Ltd., 63 Bom. L.R. 505 (S.C.)J. 


Prevision for indemnity in certain cases 

A director, manager, officer, or auditor of a company is not entl tJ e {* 
to claim any exemption from or indemnity against any liability whicn 
by virtue of any rule df law would attach to him in respect of any 
negligence, default, misfeasance, breach of duty or breach of trust of 
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which he may be guilty in relation to the company, by reason of any 
provision contained in the articles or in any separate agreement with 
the company. Such provision, wherever contained, is declared to be 
wholly void by s. 201 of the Act which replaces s. 86C of the Act of 
1913. A company may, however, in pursuance of any such provision, 
indemnify any such director, manager, officer or auditor against any 
liability incurred by him in defending any legal proceedings, civil or 
criminal, in which he has succeeded, or in connection with any applica¬ 
tion under s. 633 in which relief is granted to him by the Court. 


Loans by company 

Contrary to s. 86D of the Act of 1913 which totally prohibited public 
companies and their subsidiaries from making any loans or guarantee¬ 
ing any loans made to their directors and other persons specified there¬ 
in, s. 295 of the present Act permits these transactions with the pre¬ 
vious approval of the Central Government. According to this section 
which was amended in 1960 to widen its scope so as to-bring within 
its purview loans, guarantees, etc. indirectly given by a company to any 
of its directors, their relatives, etc., and to remove a drafting defect' in 
sub-section (2), no company, without obtaining the previous approval 
of the Central Government shall, directly or indirectly, make or guaran¬ 
tee or provide any security of any loan made to, or by (a) any of its 
directors or any director of a company which is its holding company or 
any partner or relative of such director, (b) any firm in which any 
such director or relative is a partner, (c) any private company of 
which such director is a member or director, (d) any company at a 
general meeting whereof not less than 25 per cent, of the total voting 
power may be exercised or controlled by any such director, or by two 
or more such directors together, or (e) any company, whose Board of 
directors, or manager is accustomed to act in accordance with the 
instructions or directions of the Board, or of any director or directors 
of the (lending) company. This provision, however, is not to apply 
(a) to any loan made, or guarantee given or security provided by (i) 
a private company unless it is a subsidiary of a public company, or (ii) 
a banking company, (b) to any loan made by a holding company to its 
subsidiary, and (c) to any guarantee given or security provided by a 
holding company in respect of any loan made by its subsidiary. For 
the purposes of this section, there is no distinction between a loan and 
a deposit since the relationship of debtor and creditor is created in 
both cases and the amount is repayable to the creditor (Totalal v. The 
State , A.I.R. 1963 Raj. 6). 

The term ‘relative* is defined in s. 6 of the Act. That section says 
that two persons shall be deemed to be ‘relatives* if, and only if (a) 
they are members of a Hindu undivided family, or (b) they are husband 
and wife, or (c) they are related to each other in the manner indicated 
in Schedule IA to the Act. By the Amendment Act, 1965, however, 
out of 49 classes of relatives mentioned in that Schedule, classes 23 to 
49, both inclusive, were deleted though the section as amended in 1960 
remained unchanged. 

Every person including in particular any person to whom the loan is 
Made or who has takep a loan in respect of which the guarantee is 
given or security is provided who is knowingly a party to any contra¬ 
vention of the provisions as aforesaid is punishable either with fine to 
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the extent of Rs. 5,000 or with simple imprisonment for a term extend¬ 
ing to six months. Where, however, any such loan is repaid in full 
no sentence of imprisonment is to be imposed, and if it is repaid onlV 
m part, a proportionate sentence of imprisonment may be imposed. 

Further, all persons who are knowingly parties to any such contra¬ 
vention are liable, jointly and severally, to the (lending) company for 
the repayment of the loan or for making good the amount which it may 
have been called upon to pay in virtue of the guarantee given, or the 
security provided by it. 

No such penalty or liability is, however, incurred in respect of any 
loan made, guarantee given or security provided after 1st April 1956, 
in contravention of cl. (d) or (e) as aforesaid unless the person con¬ 
cerned knew or had express notice at the time when the loan was made; 
the guarantee was given or the security was provided that that clause 
was being contravened. 

By s. 296, the aforesaid provisions of s. 295 shall apply to any 
transaction represented by a book debt which was from its inception 
in the nature of a loan or an advance. 


Contracts with company 

By s. 297, no director of a company or his relative, no firm in which 
such a director or relative is a partner, no other partner in such a firm, 
or no private company of which such director is a member or director 
shall, except with the consent of the Board of directors of that company 
accorded only by a resolution passed at a meeting of the Board, enter 
into any contract (i) for- the sale, purchase or supply of any goods, 
materials or services, or (ii) for underwriting the subscription of any 
shares in, or debentures of, the company. By a proviso inserted by the 
Amendment Act, 1974, to this provision, however, no such contract can 
be entered into, in the case of a company having a paid-up share capital 
of Rs. one crore or more, except with the previous approval of the 
Central Government. 

At any rate, the consent of the Board where required, need not 
always be obtained before the contract is entered into; it may be obtained 
subsequently, but within three months from the date of the contract. 
If no consent is accorded to the contract, anything done in pursuance 
of such contract would be voidable at the option of the Board. 

Normally, a director of a company, unless expressly empowered by 
the articles, is not competent to enter into any contract with the company 
on the principle that since a company is entitled to the collective wisdom 
of its directors, such contract, if permitted, would result in a conflict 
between his interest and duty which the law always strives to prevent 
from arising [ Imperial Mercantile Credit Association v. Coleman, {1*71) 
LR 6 Ch. App. 558; Parker v. Mekenna , (1874) 10 Ch. App. 96, 118; 
Bray v. Ford, (1896) A.C. 44, 50]. Section 297, however, permits a 
director to enter into certain types of contracts with his company with 
the safeguard that he may do so only with the consent of the Boara. 

The section at the same time, by sub-sec. (2), provides that no such 
consent would be necessary in the case of a contract of the> first type 
the company, or the director, relative, firm, partner or private company, 
as the case may be, regularly deals or does business in the subject-matter 
of suchS so long as the value or cost of such -hjec^matter 
does not exceed Rs. 5,000 in the aggregate in any year comprised 



DIRECTORS 


245 


X] 


cuch contract. Even such a contract with the value or cost of its subject- 
matter exceeding Rs. 5,000 may be entered into without the consent of 
the Board. That can, however, be done only in circumstances of urgent 
necessity and even then, the consent of the Board must be obtained 
within three months of the date on which the contract is entered into. 

There are two other cases under the section which do not require 
the Board’s consent: (1) purchase from, or sale to, a company of goods 
and materials by a director, etc. for cash at the prevailing market rates, 
and (2) in the case of a banking or insurance company, any transaction 
in the ordinary course of business of such company with any director, 
relative, firm, partner or private company as aforesaid. 

The consent referred to in the section is not a general consent; it. is 
a consent which is referable to a specific contract or contracts ( Walchand- 
nagar Industries Ltd., v. Qatanchand. 55 Bom. L.R. 236), and must be 
‘accorded by a resolution passed at a meeting of the Board and not 


otherwise’. , , 

It may be noted that neither does the section nor the general 

incompetence of a director to enter into any contract with the company 

prevent a director from taking up shares or debentures of the company 

or buying the right to subscribe for them, although in the first case he 

cannot vote in respect of allotment to himself [IVeal v Quinn, (1916) 

W.N. 223]. Section 25 of the English Companies Act, 1967, however, 

prohibits a director from buying options in quoted shares or debentures 


of the company. 


Office or place oj profit under the comjxiny 

By s. 314, no director can hold any office or place of profit except 
that of managing director or manager, banker or trustee for the deben¬ 
ture-holders of the company under the company or its subsidiary unless 
the company has consented thereto by a special resolution which may 
be passed at the first general meeting of the company held for the first 
time after the holding of such office or place of profit. Any contraven¬ 
tion of this provision would entail immediate vacation of such °*“Ce 
or place of profit on and from the date next following the date of the 
said general meeting and also the refund to the company of all remu¬ 
neration received or the monetary equivalent of any perquisite or 
advantage enjoyed by the director concerned in the meantime in respect 
of such office or place of profit. An office or place held by a director 
is to be deemed to be an office or place of profit within the meaning 
of the section if the director holding it obtains anything by way 
remuneration over and above what he is entitled to as a director, 
whether as salary, fees, commission, perquisites, the right to occupy any 
residential premises free of rent, or otherwise. 


Interest of directors in company’s contracts 

Section 297 noticed a little earlier in this Lecture permitted a direc¬ 
tor and other persons and bodies specified therein to enter into certain 
types of contracts directly with the company with the consent of the 
Board, and to that extent provided an exception to the principle that a 
director cannot enter into any contract with his company. Sections 299 
and 300 to be presently discussed, on the other hand, would seem to 
permit a director the benefit of a contract entered into by or on behalf 
of his company and in which he is directly or indirectly interested, 
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viz., that a director shall not, directly or indirectly have an/totef* 

£ nsss* entered 11110 by or on ° f a " wSch s 


Director’s duty to disclose interest 

Now, by s. 299, a director, as stated above, must disclose the nature 
of his interest at the meeting of the Board at which the proposed contract 

m 7^ V S i " terested is &s t taken into consideration 

o S f U he^°H SUre P J UtS 1116 ° th f r dlrectors on notice the interest of one 
of their body, and requires them to scrutinize the terms of the contract 

aBsrnr ™ m ^ nd [Re9ai ^ v. 0^4 

1 ^ 378 J* ** a director acquires an interest after the 

contract ^ arrangement is entered into, he must disclose it at the first 
meeting of the Board held after such acquisition. The sectioh also covers 
the cases of contracts and arrangements which do not in ordinary course 
come up before the Board for consideration, e.g., contracts which a 
managing director is authorised by a resolution of the directors to enter 
into on behalf of the company, and accordingly, disclosure has to be 
made in such cases at the very first meeting of the Board held after 
the.director becomes concerned or interested in the contract or arrange¬ 
ment, as the case may be. 

} The words after the director becomes interested or concerned in 
it as used in s. 299(3) (b), it has been held, apply to a person who was 
concerned or interested before he became director and his liability for 
disclosure arises the moment he accepts the office of director (M. O. 
Verghese v. Thomas Steaphen and Co. Ltd., A.I.R. 1971 Ker. 223). 

Any failure on the part of a director to make such disclosure of his 
interest is punishable with a fine extending to Rs. 5,000. 

No disclosure is, however, necessary where the general body of direc¬ 
tors are aware of the director’s interest [ Imperial Mercantile Credit 
Association v. Coleman, (1871) L.R. 6 Ch. App. 558]. On the other 
hand, where a director is connected with any firm or is a member or 
director of a specified company, a general notice may be given that he 
is to be regarded as interested in every transaction with such firm of 
company, and such notice will be a sufficient disclosure of the director’s 
interest in such transactions and no special or specific notice need be 
given with respect to any particular transaction thereafter. But the 
notice so given will be good only for the financial year in which it is 
given and automatically exbires at the end of such year. It may, how¬ 
ever, be renewed for further periods of one such year at a time by a 
fresh notice given in the last month of the year in which it would 
otherwise have expired. Further, in order to be effective, such general 
notice of the renewal must be given at a meeting of the Board, or the 
director concerned must take steps to ensure that it is brought up and 
read at the first meeting of the Board after it is given. 

Effect of non-disclosure 

Although the section imposes a duty upon the director to disclose 
interest to the Board, the effect of non-disclosure is not to render the 
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contract void or a nullity. The effect really is the same as non-disclosure 
£ contracts uberrimae ffdei, or non-disclosure by a promoter who sells 
to the company property in which he is interested. Non-disclosure in a 
these cases renders the contract voidable. Accordingly, non-disclosure 
hv a director only renders the contract voidable at the option the 
company and makes the director accountable for any secret profit which 
he has made. The section in itself does not affect the contract. It n * er ®Jy 
creates a statutory duty of disclosure and imposes a heavy fine to the 
extent of Rs. 5,000 for non-compliance. Where, therefore, a contract is 
rendered voidable at the instance of the company on account of non¬ 
disclosure by the director, there is no more than a verbal difference 
between saying that the contract is unenforceable by the director and 
saying that it is voidable by the company. Accordingly, if the company s 
right of rescission of• the contract is lost by reason of laches or the 
occurrence of some event preventing rescission of the contract, the 
director can enforce the contract against the company [ Hely-Hutchinson 

v. Brayhead, Ltd., (1967) 3 All E.R. 99 (C.A.)]. 

At any rate, the provisions of the section are not to affect or preju¬ 
dice the operation of any rule of law ‘restricting’ a director frorn having 
any concern or interest in any contract or arrangement with the com¬ 
pany nor will they apply to any contract or arrangement entered into, 
or to be entered into between two companies where any ofthe directors 
of the company or two or more of them together holds or hold not more 
than two per cent, of the paid-up share capital in the other company. 


Interested director not to vote at Board’s meeting 

Section-300 of the Act prohibits a director from taking any part in 
the discussion of, or voting on, any contract or arrangement entered 
into, or to be entered into, by or on behalf of the company of which 
he is a director if he is directly or indirectly concerned or interested in 
such contract or arrangement, and declares that the presence of such 
director shall not count for the purpose of forming a quorum at the 
time of any such discussion or vote and that, if he does vote, his vote 

shall be void. 


Effect of contravention of proi'ision 

It must be noted that this section as much as s. 299 is meant for the 
protection of the company. Consequently, any contravention of its pro¬ 
visions by a director in relation to any contract in which he is interested 
may render such contract voidable at the instance of the company, and 
not of the director. This section, too, says nothing about the effect of 
such contravention on such contract and only prescribes a penalty of 
fine to the extent of Rs. 5,000 for a conscious violation of its provisions 
by a director. Accordingly, the company may, if it so chooses, waive 
the irregularity in a transaction arising out of such contravention and 
confirm the transaction. Thus, where the appellant was not entitled^ to 
vote on the allotment of shares to his nominees and, after exclusion 
of his vote, there was no quorum and consequently the allotment was 
irregular, the allotment would nonetheless be valid and binding on the 
allottees if the company, instead of avoiding it, chose to affirm it 
(Narayanadas Shreeram Somani v. Sangli Bank, A.I.R. 1966 S.C. 170). 
The principle of this decision was applied by the Madras High Court 
in C. Sundararaja Pillai v. Sakthi Talkies Ltd. (A.I.R. 1967 Mad. 127) 
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and it was observed on a different set of facts that the only legal cnn^ 

?-Tth° f a « mt erested director voting on a resolution, which was passed 
by aid the other directors, for purchase of a property from such dmStor 

t"he U l a l^> f vote . had to be excluded from consideration and that 
the validity of a promissory note passed by the company in favour of 

the vendor in respect of the balance of the purchase money couhTnot 

bf fh?, al ed ° n that f rOUnd ' Th . ere was no irregularity in the transaction 
m this case owing to want of quorum or otherwise arising out of the 

director vendor s contravention of the section in voting on the resolu- 

tion which could avail the company to avoid it. 


Exceptions to provision 

The prohibition enacted in the section, however, does not apply 
to: (i) a private company which is neither a subsidiary nor a holding 
company of a public company; (ii) a private company which is such 
a subsidiary in respect of any contract or arrangement entered into, or 
to be entered into by it with the holding company; (iii) any contract 
of indemnity against any loss which the directors, or any one or more 
of them, may suffer by reason of becoming or being sureties or surety 
for the company; (iv) any contract or arrangement entered into, or 
to be entered into, with a public company or a private corqpany which 
is the subsidiary of a public company in which the interest of the 
director consists solely in his being a director of such company holding 
not more than qualification shares and having been nominated as such 
director by the other company, or in his being a member holding not 
more than two per cent, of its paid-up share capital; and (v) a public 
company or a private company which is a subsidiary of a public com¬ 
pany in respect of which the Central Government, having regard to 
the desirability of establishing or promoting any industry, business or 
trade, issues a notification in the Official Gazette directing that the 
prohibition contained in the section shall not apply to such company, 
or shall apply thereto subject to such exceptions, modifications and 
conditions as may be specified therein. 

Company's duty to disclose to members director's interest in 

contracts of certain appointments 

With respect to contracts made by a company for the appointment 
of a manager or managing director in which any of its directors is 
directly or indirectly interested or any variation of such contracts, s. 302 
of the Act imposes a duty upon the company to send to each of its 
members within 21 days an abstract of the terms of such contract or 
variation together with a memorandum clearly indicating the nature 
of the interest of such director and to keep all such contracts at its 

registered office for the inspection of its members. 

The penalty for default in complying with these provisions is a 
fine to the extent of Rs. 1,000 for the company and every officer thereof 
who is in default. 

Company's duty to maintain register of contracts in winch 

directors are interested 

Besides, by s. 301, every company is required to mainatin a repster 
in which particulars of all contracts and arrangements m wmch 
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Jirwtors are interested must be entered in the manner indicated in the 
section. Sub-sec. (3A) added by the Amendment Act, 1960, exempts 
from the provisions of the section (i) a contract or arrangement for 
the sale purchase or supply of any goods, materials or services of not 
more than Rs. 1,000 in value in any year, and (ii) a contract or arrange¬ 
ment by a banking company for the collection of bills in the ordinary 
course of its business or any transaction referred to in cl. (c) of sub-sec. 
(2) of s. 297 by a banking or insurance company in the ordinary course 

of business. T 

The register maintained under this section must also be kept at 

the registered office of the company for inspection by the members of 

Every default in complying with the foregoing provisions oi the 
section on the part of the company and any of its officers is punishable 
with a fine to the extent of Rs. 500. 


Proceedings of directors 

The directors must act at a meeting of themselves called the Board 
meeting which must be held at least once in every three months and at 
least four such meetings should be held in every year. Section 285 of 
the Act which enacts this provision in consequence of its amendment 
by the Amendment Act, 1965, also empowers the Central Government 
to direct by notification in the Official Gazette that the provision of 
the section shall not apply in relation to any class of companies or shall 
apply in relation thereto subject to such exceptions, modifications or 
conditions as may be specified in the notification, in order that compa¬ 
nies which do not have enough work to justify expenditure on quarterly 
meetings of the Board of directors may not be compelled to comply 
with a needless formality. 

The articles usually provide that any one director may summon a 
meeting of the Board directly or by requesting the secretary to do so 
[see reg. 73(2) in Table A in the First Schedule to the Act]. 

Notice of Board meeting 

Notice of every such meeting must be given in writing to every 
director for the time being in India and at his usual address in India 
to every other director (s. 286). Such. notice must be given even to a 
director who has stated that he will be unable to attend (Re Portuguese 
Consolidated Copper Mines , 42 Ch. D. 160). Where by an accidental 
omission to give due notice to any director, a meeting is rendered 
irregular, and yet the directors transact business, e.g., allot shares, the 
applicants for shares will not, as a general rule, be prejudiced by such 
irregularity under the rule in Royal British Bank v. Turquand [ (1856) 
6 E. & B. 327], since they are not concerned to see to the internal 
regularity of the company’s proceedings and are entitled to assume 
that everything has been properly done. But such allotment may as 
well be avoided at the instance of the allottee on the ground that proper 
notice of the meeting had not been given and the proceedings were 
invalid [Re Homer , etc. Gold Mines, (1888) 39 Ch. D. 546]. On the 
other hand, a subsequent regularly constituted Board meeting can always 
ratify and confirm what was done at the prior irregular meeting, and 
it will then be valid ah initio [Re Portuguese Consolidated Mines Co., 
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supra; Re State of Wyoming Syndicate, (1901) 2 Ch. 431- Parr • 
Prasad v. The Union of India, A.I.H. 1973 S.C. 2389] * n 

. _ The section does not prescribe any form of notice or mode of its 
service. It would, therefore, be sufficient compilance with the section 
if, for instance the directors are duly informed that in future the meet¬ 
ings would be held on the first Saturday of every month ( Firm AL. AR 
Arunachalam Chettiar v. Kaleeswarar Mills Ltd., A.I.R. 1957 Mad. 309) 
At any rate, a notice of a Board meeting need not specify the nature 
ot the business to be transacted at such meeting unless the articles 
otherwise provide [Compagnie de Mayville v. Whitley, (1896) 1 Ch 
788]. 


Quorum at meeting 

The directors, however, cannot proceed with any such meeting 
unless the requisite quorum of fully qualified directors is present. By 
‘quorum’ is meant the number of fully qualified and disinterested direc¬ 
tors who must be present to enable them to act as a Board and exercise 
the powers vested in the directors collectively. Such quorum can no 
longer be fixed in the articles for s. 287 of the Act makes a statutory 
provision in that behalf. According to that section, the quorum for such 
meeting is to be l/3rd of the total strength of the Board (any fraction 
contained in that l/3rd being rounded off as one) or two directors, 
whichever is higher, and where at any time the number of ‘interested 
directors’ exceeds or is equal to 2/3rds of the ‘total strength’, the 
number of the remaining directors, i.e. the number of directors who 
are not interested, present at the meeting being not less than two, is 
to be the quorum during such time. ‘Total strength’ here means the 
one determined in pursuance of the Act after deducting therefrom the 
number of the directors, if any, whose places may be vacant at the time, 
and ‘interested director’ means a director whose presence cannot, by 
reason of s. 300 which, as stated earlier in this Lecture, provides against 
an interested director participating or voting in the Board’s proceedings, 
count for the purpose of forming a quorum at a meeting of the Board, 
at- the time of the discussion or vote on any matter. 

In the absence of quorum, the meeting must, unless the articles 
otherwise provide, automatically stand adjourned till the same day in 
the next week, or the next succeeding day in case that day is a public 
holiday, at the same time and place (s. 288). 


Procedure at meeting 

The procedure at the meeting is to pass resolutions in accordance 
with the articles on matters coming before them for consideration, and 
such resolutions are entered in a minute book which is to be signed by 
the chairman present at the meeting or the chairman of the next suc¬ 
ceeding meeting. Section 193 of the Act which deals with the manner 
in which minutes of the proceedings of the Board of directors or a com¬ 
mittee thereof and of general meetings of the c<ompany is considered 
detail in the Lecture on Meetings under the heading Minutes of pro¬ 
ceedings’. The Board or its committee may pass resolutions also^by 
circulation. No such resolution, however, can be said to be duly I»ssed 
unless it has been circulated in draft together with the necessary 
papers, if any, to all the directors, or to all the members of the com¬ 
mittee, as the case may be, then in India (not being less than the 



DIRECTORS 


251 


x] 


quorum fixed for a meeting of the Board or committee) and to all other 
directors or members at their usual address in India, and has- been ap¬ 
proved by such of the directors as are then in India, or by a majority 
of such of them, as are entitled to vote on the resolution (s. 289). 

It will have been noted from the foregoing provisions that the 
Board of directors of a company is not invariably required to act only 
at Board’s meetings. What the Act requires is only that a Board’s 
meeting must be held at least once in every three months, and it 
accords a statutory recognition to resolutions passed by circulation, if 
the articles authorise such resolutions (vide reg. 81 of Table A in the 
First Schedule to the Act). It is for the articles to provide whether 
or not all the business before the Board must be transacted at the 
meetings of the Board. If they do so provide, the directors cannot 
pass any resolutions by circulation. At the same time, it does not fol¬ 
low that a transaction can be invalidated as against an outsider who has 
dealt with the company bona fide merely because the directors acted 
without meeting [County of Gloucester Bank v. Rudry etc. Co.. (1895) 
1 Ch. 629; Re Bank of Syria , (1901) 1 Ch. 115]. 


Civil liabilities of directors 

Liability provided in memorandum 

Ordinarily, the liability of directors in a limited company is limited 
in the same way as that of the members of the company. There is 
nothing in the Act, however, to prevent their liability being made un¬ 
limited by the memorandum of a company, or if limited by the memo¬ 
randum, converted into an unlimited liability in pursuance of the 
authority given by the articles. The same principle applies also in the 
case of a manager of a limited company. 

Where their liability is unlimited, the directors of the company and 
the member who proposes a person for election or appointment to the 
office of director shall add to that proposal a statement that the liability 
of the person holding that office will be unlimited and that the pro¬ 
moters, directors and officers of the company, or one of them, shall, 
before the person accepts the office or acts therein, give him notice in 
writing that his liability will be unlimited (s. 322). 

Where, on the other hand, their liability is limited, the company, if 
so authorised by its articles, may, by special resolution, alter its memo¬ 
randum so as to render unlimited the liability of all or any of its 
directors. This alteration of the memorandum, however, which is the 
sixth case in which a memorandum can be altered (p. 39, ante ) does 
not need to be sanctioned by the Court, and it would be as effective as 
if it had been originally contained in the memorandum (s. 323). 

In respect of their office, directors may be liable, firstly, to the out¬ 
siders who have dealings with the company and, secondly, to the com¬ 
pany itself. 


, Personal liability to outsiders 

As regards their liability towards outsiders, they are not personally 
liable on die contracts which they make as agents for the company un¬ 
less they are* made in their own name without disclosing that they are 
acting for the company in which case, the other party to the contract 
has an option to sue the company or the directors or both upon the 
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ordinary rules regarding an agent acting for an undisclosed principal 
Again, where in making the contract they disclose the fact that thev 
are directors but do not use words sufficient to bind the company, thev 
may render themselves personally liable on the contract. The test of 
liability really is whether from the terms of the contract it appears 
that they were contracting on behalf of the company. Thus, where 
they contract in their own name, but expressly on behalf of the com¬ 
pany, they would not be personally liable, and it does not matter whe¬ 
ther the words appear in the description of the parties, or in the body 
of the contract, or are added by way of qualification to the signature 
[Gadd v. Houghton, (1876) 1 Ex. D. 357]. If, on the other hand, they 

contract saying: “We, the directors of-Company, Limited, hereby 

agree,” etc., the contract does not bind the company, and they would 
be personally liable [McCollin v. Gilpin, (1880) 5 Q.B.D. 390; Derma- 
tine Co. v. Ashworth, (1905) 21 T.L.R. 510]. 

Where the contract is ultra vires the company, it is not binding on 
the company, but that does not mean that the directors are liable on it, 
the reason being that the other party to the contract is deemed to have 
notice of the powers of the company in regard to making of contracts as 
contained in the memorandum and the articles. With such notice he is 


in law deemed to know that a particular contract is ultra vires the com¬ 
pany and therefore, he cannot sue on such contract. But, apart from 
this, it has already been seen that directors may in some cases be liable 
on such ultra vires contracts for breach of an implied warranty of autho¬ 
rity if their acts amount to an implied representation of fact. Where, 
for instance, moneys are borrowed beyond the powers of the company, 
the borrowing is ultra vires and void, and the securities given are also 
void. The lender in such a case cannot sue the company for the return 
of the loan on the basis of the transaction. But he may sue the directors 
for breach of warranty implied from the prospectus that they had 
power to issue such debentures ( Weeks v. Propert, 8 C.P. 427). Where, 
however, the contract is ultra vires the directors, it binds the company 
if the other party had no notice of the want of powers in the directors. 
The directors in such a case are not personally liable on the contract 
[.Ferguson v. Wilson , (1866) L.R. 2 Ch. App. 77], although here, too, 
they may be liable in an action for damages for breach of implied 
warranty of authority if they can be deemed to have warranted that 
they had authority to act on behalf of the company [Collen v. Wright, 
(1857) 7 E & B. 301; affirmed in 8 E. & B. 647; Coventry s case, (1891) 
1 Ch. 202]. The general rule as stated by Lord Cairns in Fergusons 
case (at p. 89) is that wherever an agent is liable, those directors woul 
be liable, but where the liability would attach to the principal only, the 

liability is the liability of the company. .,, for 

Directors are also liable to such outsiders as have s ^scnbed 
shares on the faith of false statements m a prospectus This habiW 
may be enforced under s. 62 by an action for damages, or by 
deceit under the general law. This has been dealt with m the Lectu 

°" Further 4 ^' stated in the Lecture on ‘Shares’, directors may-beper¬ 
sonally liable to outsiders in cases of (1 > ^ J ^S^fum^suLcription 
71 n\l failure to repay application money it minimum su ** 

K»; ltd Ml(Hi) “srr. S5K 

money if the application for the securities to be dealt in on g— 

stock exchange is not made or is refused [s. 73(3) i- 



DIRECTORS 


253 


■AJ 

In addition to the contractual and statutory liabilities as aforesaid, 
directors are liable if they are parties to a fraud or to the commission of 
_ nv 0 ther tort causing injury to any person on the principle that who¬ 
ever commits a wrong is himself liable for it even if he was acting as an 
Lent or servant of another, for no contract of agency or service can 
impose any obligation on the agent or servant to commit fraud or any 
other tortious act. A director cannot, however, be held liable for the 
fraud of his co-directors, unless he has expressly or impliedly authoris¬ 
ed it ( Cargill v. Bower, 10 Ch.D. 502). 


Liability to the company 

As regards their liability towards the company, it may arise (1) 
where they have acted in an ultra vires manner, (2) where they are 
guilty of negligence, (3) from breach of trust, and (4) from misfeasance. 

(1) Directors are liable to the company in respect of their ultra 
vires acts, and it is not necessary to prove fraud in such cases, e.g. where 
they apply the funds of the company to objects not sanctioned by the 
company’s memorandum, or when they pay dividends out of capital. 
In Culleme v. London, etc., Society, (25 Q.B.D. 485) Lindley, L.J. 
observed (at p. 490); 

“If a director, acting ultra vires, that is, not only beyond his own power but 
also beyond any power the company can confer upon him, parts with money ot the 
company, I fail to see on what principle the fact that he acted bona fife and with 
the approval of the majority of the shareholders can avail him as a defence to an 
action by the company to compel him to replace the money. 

This principle applies with full vigour even in cases where directors 
have honestly misinterpreted their powers under an ambiguous memo¬ 
randum since it is the logical consequence when it is remembered that 
creditors as well as the shareholders are entitled to rely upon the memo¬ 
randum of association to know what the powers of the company are 
(London Financial Association v. Kelk, 26 Ch. D. 107). But s. 633 of 
the Act gives a wide protection to the directors, and it has been held 
that such protection extends even to cases of ultra vires acts if the 
Court finds that they have acted honestly and reasonably and ought 
fairly to be excused. In that view of the matter, the Court would 
relieve them, either wholly or partly, from their liability on such terms 
as it might think proper [Re Claridge’s Patent Asphalte Co., (1921) 1 
Ch. 543]. In this case, the directors acted upon an opinion of counsel 
that the act which they proposed to do was intra vires y though, in fact, 
it was ultra vires the company. This case, however, is only an illustra¬ 
tion of the value of obtaining an expert’s advice and does not detract 
from the principle enunciated by Lindley, L.J. as aforesaid. 

(2) Directors are liable to the company even for simple negligence. 
When they act within their powers, they will not be liable for mistakes 
or errors of judgment which may cause loss to the company provided 
they act bona fide and for the benefit of the company and with such care 
as may be reasonably expected from them having regard to their know¬ 
ledge and experience [Lagunas Nitrate Co. v. Lagunas Nitrate Syndicate , 
(1899) 2 Ch. 392]. The burden of proving bad faith in such cases is on 
the persop who challenges the acts of the directors. But if they are 
guilty of negligence they would be liable, even if the articles otherwise 
provide (s. 201). Relief against such liability may, however, be granted 
to them under s. 633 of the Act as in the case of their ultra vires acts if 
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a Q dir i! C 5°* iS ne L gligent * he faik to Perform his duty to the 
company Such duty in the case of one company may be different from 

£ e C r eoi a r° ther c °™y, and in order to asceSln ^ 
°!i 3 d . 1 {’ ector m ration to any particular company it is necessary 

whichThl er h l ° f tHe COmpany ’ s busines s and the manner in 

which the work of the company is, reasonably in the circumstances and 

consistently with the articles of association, distributed between the 
directors and the other officials of the company. 

In discharging the duties thus ascertained, a director (i) must act 
honestly and ( 11 ) must exercise such degree of skill and diligence as may 
reasonabiy be expected from a person of his knowledge and experience- 
(in) he is not bound to give continuous attention to the affairs of the 
company; his duties are of an intermittent nature to be performed at 
periodical Board meetings and meetings of any committee to which he is 
appointed, and though not bound to attend all such meetings, he ought 
to attend them when reasonably able to do so; and (iv) in respect of all 
duties which, having regard to the exigencies of business and articles of 
association, may properly be left to some other official, he is, in the ab¬ 
sence of grounds of suspicion, justified in trusting that official to perform 
such duties honestly. 

These principles were laid down by Homer, J. after considering 
all the relevant authorities in Re City Equitable Fire Insurance Co. 
[(1925) Ch. 407], and furnish an excellent guide in cases where ques¬ 
tions of negligence of directors in discharge of their duty arise. In deter¬ 
mining these questions the Court will take into account the character of 
the business of the company concerned, the number of its directors, the 
provisions of its articles of association, the ordinary course of manage¬ 
ment and practice of its directors, the extent of their knowledge and 
experience and the special circumstances of the case, and pronounce its 
judgment in the light of those principles. 

Thus, where a dividend was paid by the directors upon the shares of 
a company after it had traded for only eight months with no proper 
investigation of the company’s trading position and no profit and loss 
account, such payment was held to be improper and the directors were 
held liable to refund the amount so paid [ Ranee's case, (1870) L.R. 

6 Ch. App. 104]. It may be observed that it is not necessary to show 
any fraud if the directors have been negligent in their inquiries. On 
the other hand, if the directors have made a proper investigation of the 
company’s affairs and bona fide concluded that profits are available for 
distribution as dividend, they would not be liable even if it turns out that 
they had made an error of judgment in reaching that conclusion 
[, Stringer’s case, (1869) L.R. 4 Ch. App. 475; Re Kingston -Cotton Mills 

Co. (No. 2), (1896) 1 Ch. 331]. _ . 

As regards directors’ negligence by non-attendance at Board meet¬ 
ings, though it is true, as observed by Bacon, V.C. in Perry’s case,[ (1876) 
34 L.T. 716], that a director is not bound to attend every meeting of the 
directors and it is not the part of his duty to take part in every transac¬ 
tion which is considered at a Board meeting, he ought to attend them 
with reasonable regularity so as to giye reasonable ^mount of attention 
to the company’s affairs. The amount of such attention however, will 
largely depend upon the extent to which devolution of duties has been 
organised, and upon the number of directors. Where, for instance, ther 
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were fifty ‘trustees’ (persons in the position of directors) of a savings 
bank, a trustee who attended no meetings for a number of years was not 
held liable for the misconduct of his ‘co-trustees’ [Marquis of Bute's case, 
(1892) 2 Ch. 100]. In another case where the articles of the company 
gave supreme control and all the powers of the directors to the chair¬ 
man, a director who had not attended a single meeting of the directors 
for more than four years was absolved on a summons for misfeasance in 
respect of the fraud of his co-directors [Re Denham & Co. (1883) 25 Ch. 
D. 752]. These are undoubtedly exceptional cases but they brilliantly 
illustrate the test as to the amount of attention a director should give 
to the affairs of his company. Normally, however, companies have not 
such a large number of directors as in Re Marquis of Bute's case, nor 
do their articles confer all the powers of the directors on the chairman 
as in Re Denham & Co.'s case, and therefore, a director in discharge of 
his duty to the company must attend the Board meetings as frequently 
as he reasonably can, not forgetting that the smaller the number of 
directors the greater is his duty to attend them. The reasonableness in 
these cases will, of course, depend upon the facts and circumstances of 
each case. 

In respect of duties that may properly be left to some other official, 
a director, as already stated, is, in the absence of grounds of suspicion, 
justified in trusting that official to perform such duties honestly and effi¬ 
ciently, and he would not be guilty of any negligence in discharging his 
duty as a director in so doing in the event of any loss or damage being 
caused to the company as a result of misconduct of such official. Business 
cannot be carried on upon principles of distrust Men in responsible posi¬ 
tion must be trusted by those above them as well as by those below them, 
until there is some reason to distrust them. Thus, where a bank sus¬ 
tained heavy losses by the issue of fraudulent balance-sheets and im¬ 
proper advance of money to the customers, and the frauds were the 
work of the manager and the chairman, on the question whether a co¬ 
director who, in- fact, was innocent of any complicity, was liable to the 
company for negligence in not having discovered the frauds, it was 
held by the House of Lords that he was not liable on the ground that 
directors may delegate the details of management of the company to the 
trusted subordinates and that they were not bound by such a duty as of 
detecting frauds on the part of such subordinates [Dovey v. Cory , (1901) 
A.C. 477]. Halsbury, L.C., observed (at p. 485): 

“It is obvious that if there is such a duty it must render anything like an 
intelligent devolution of labour impossible. I cannot think it can be expected of a 
director that he should be watching either the inferior officers of the bank or 
verifying the calculations of the auditor himself. The business of life could not go 
on if people could not trust those who are put in a position of trust for the express 
purpose of attending to details of management.” 

and with particular reference to the respondent director Cory in the case 
Lord Davey observed (at p. 492): 

“I think respondent Cory was bound to give his attention to and exercise, his 
judgment as a man of prudence on the matters which were brought before the 
board at the meetings which he attended, and it is not proved that he did not-do so. 
But I think he was entitled to rely upon the judgment, information and advice of 
file chairman and general manager as to whose integrity, skill and competence he 
had no reason for si^spicion.” 

It was also held in that case that directors were not bound to examine 
even the company’s books and were entitled to rely on the officers of the 
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company On the same principle, a director was held not liable for the 
fraud of his co-directors in Re Denham & Co. (supra) 

r6VleW T 8 S T e ° £ *5 e fore S° m g cases our Supreme Court 
stated the principle with regard to the liabilities of a director in Off 

Liqr. V. P. A. Tendollcar (A.I.R. 1973 S.C. 1104, at p. 1115) as follows-' 

“It is certainly a question of fact, to be determined upon the evidence in 

^ Wheth i7 a dlrect ? r ’ to be liable for misfeasance, had actS 

heH 0n if]v!f WeU 35 hones ! ly r an J due ^iigence, so that he could not *be 

held liable for conniving at fraud and misappropriation, which take place A 

f^-°t r «J nay 156 ** so P laced and to have been so closely and P so long 

associated personally with the management of the company that he will be deem 8 

ed to be not merely cognizant of, but liable for, fraud in the conduct of the busi" 
ness of a company even though no specific act of dishonesty is proved against him 
personally He cannot shut his eyes to what must be obvious to everyone who 
examines the affairs of the company even superficially. If he does so, he could 
be held liable for dereliction of duties undertaken by him and compelled to make 
good the losses incurred by the company due to his neglect even if he is not 
shown to be guilty of participating in the commission of fraud. It is enough if 
his negligence is of such a character as to enable fraud to be .committed and 
losses thereby incurred by the company.” 

and, on the facts of the case, it was held that the proved conduct of the 
founder-directors was such that the inference of their complicity in con¬ 
cealing the true state of affairs from the depositors presumably because 
they were themselves benefiting from it, could not be avoided. 

There may be duties, however, which require the performance of 
some acts by the directors themselves. The non-performance of such 
acts would certainly amount to a breach of duty on their part, but every 
such breach is not equivalent to negligence, for such duties usually arise 
out of powers conferred upon the directors by the articles which are dis¬ 
cretionary in character. Thus, where the directors in exercise of their 
discretion decide not to sue to recover a debt due to the company, though 
technically it would amount to a breach of duty, it would neither be an 
actionable breach nor amount to negligence if they exercise their dis¬ 
cretion bona fide and in the best interest of the company [Re Forest of 
Dean Coal Mining Co. (1878) 10 Ch.D. 450], and even if their inaction 
eventually turns out to be inadvisable, it would be ascribed to mere error 
of judgment and imprudence on their part and would not amount either 
to breach of duty or to negligence [Marzetti’s case, (1880) 28 W.N. 541]. 
Similarly, directors cannot be charged with any breach of duty if, in the 
exercise of their discretion, they allow calls to remain unpaid [Re Liver¬ 
pool Household Stores, (1890) L.J. Ch. 616, 618], or because they rely 
upon subordinates doing their duty ( Dovey v. Cory, supra). In all such 
cases, it must be remembered, the burden of proving that the non-perfor¬ 
mance of any particular act is a breach of duty equivalent to negligence 
rests on the person who alleges such negligence (Re Liverpool House¬ 
hold Stores, supra). The burden of proof will, however, be reversed 
where, for instance, directors failed and neglected to make calls upon 
shares held by themselves [Alexander v. Automatic Telephone Co. 

(1900) 2 Ch. 56]. 

Non-performance of an act in pursuance of a statutory duty or a 
duty imposed by the articles and not falling within the ambit of their 
discretion however, would be an actionable breach of duty if the com 
pany suffers any loss as a result of such non-performance 
P To sum up, in the words of Lindley, M R. in ^gunas Nitrate Co. • 
case (supra) , ‘If directors act within their powers, and if they act wi 
such care as is reasonably to be expected from them, having regard to 
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their knowledge and experience, and if they act honestly for the benefit 
of the company they represent, they discharge both their equitable and 
their legal duty to the company", and in the words of Brett, L.J. in the 
same case, ‘A director must be guilty of such negligence as would make 
him liable in an action. Mere imprudence is not negligence; want of 
judgment is not. It must be such negligence as would make a man liable 
in point of law". 

(3) As explained earlier, directors hold the position of trustees in 
relation to the assets of the company and the powers conferred upon them 
by the articles, and they have to discharge their duties as such trustees 
in the best interest of the company. Accordingly, if they commit a 
breach of trust resulting in a loss to the company, they are bound to 
make good that loss. On this principle, the directors were held liable 
in Re Englefield Colliery Co. (8 Ch. D. 388) for the sum paid by them 
to a promoter out of the assets of the company in respect of the pro¬ 
moter’s expenses in providing them with their qualification shares. 
Directors were likewise held liable for a sum paid out of the company’s 
assets to enable a promoter to rig the market in Marzetti’s case (supra). 
Where a director acted in a transaction on the advice of a stranger, he 
was held to have been fixed with the stranger’s knowledge of the nature 
of the transaction and accordingly liable in equity as a trustee to make 
good to the company the amount misapplied in respect of that transac¬ 
tion, and not entitled to be relieved of the liability under s. 448 of the 
English Act, 1948 (corresponding to s. 633 of our Act) [Selangor United 
Rubber Estates Ltd. v. Cradock , (1968) 2 All E.R. 1073]. Again, where 
a director caused shares to be allotted to his infant children, he was 
held personally liable for the unpaid money on those shares in Ex p. 
Wilson [(1872) 8 Ch. App. 45]. It will be recalled that tl\e power to 
allot shares is in the nature of a trust and the director in that case had 
committed a breach of trust by taking part in having the shares allotted 
to infants who are incompetent to make any contract in law. Even 
where a director merely applied for shares in his infant son’s name with 
no intention of contracting, he was held liable on the shares [Coventry’s 
case, (1891) 1 Ch. 202], L 

Director 5 are also liable under this head when, acting as agents of 
the company, they make secret profits, or accept bribes or gifts. Where, 
tor instance, directors made profits on dealings in shares of their com¬ 
ity* they were held liable to account for them to the company [Parker 
v. McKenna, (1874) LJt. 10 Ch. App. 96]. James L.J. observed: 

,, agent in the course of his agency, in the matter of his agency, can be 

allowed to make any profit without the knowledge and consent of his principal.” 

So, too, wore they held liable for the profit made by them on a sale of 
snares subscribed for by them in a subsidiary company formed with a 
view to expanding the business of their company despite their acting 
m good faith and intending to act for the benefit of the company [Reqal 
(Ho sUngs) Ltd. v. Gulliver, (1942) 1 All E.R. 378). Lord Russell of 
KiUowen observed in this case: 

I L le °* which insists on those who by the use of the fiduciary 

u^n £ a iE ro “ t ’ Vf* to account for that profit, in no way depend* 

inSntinn^?’ ° r ab ® ence of fide*; . . . The profiteer, however honest and well- 

honed, cannot escape the risk of being called upon to account/’ 

Similarly, where a m a n ag n g director of a company embarked on a deli- 
^course of conduct which put his personal interests as a personal 
contracting party in respect oi a contract with a third party in direct 

LCL——17 
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conflict with his duty as such director to the company, it was held that 
he was liable to account to the company for all the benefit he had 
received or would receive under the contract although, as a result of 
the order, the company would receive a benefit which it would not have 
otherwise received, since the question whether the benefit of the contract 
would have been obtained for the company but for the director’s breach 
of fiduciary duty was irrelevant [Industrial Development Consultants 
Ltd. v. Cooley, (1972) 2 All E.R. 162]. 

Similarly, a director must account to the company for any form of 
gift or bribe received by him from a vendor of any property to the 
company or otherwise [Re Postage Stamp etc., Co., (1892) 3 Ch. 566; Re 
George Newman & Co., (1895) 1 Ch. 674]. Even in these cases, however, 
directors may seek relief under s. 633 of the Act. 

(4) Directors are further liable to the company for misfeasance. The 
word ‘misfeasance’ covers every misconduct of a director, or, for that 
matter, every officer of the company for which he may be sued in a Court 
of law [Re Kingston Cotton Mill Co., (No. 2), (1896) 1 Ch. 331; In the 
matter of Indo-Burma Industries Ltd., A.I.R. 1956 Cal. 648]. In other 
words, in order to amount to misfeasance, the misconduct must be wilful 
misconduct or wilful or culpable negligence. Mere failure, therefore, on 
the part of the directors to take steps, for instance, for recovery of debts 
due to the company does not amount to misfeasance (Re Forest of Dean 


Coal Mining Co., supra; In re Central Calcutta Bank, A.I.R. 1959 Cal. 
625). But where the directors apply the company’s property for their 
benefit, they are guilty of breach of trust as well as duty towards the 
company since the company does not receive the protection to which it 
is entitled ( E.B.M. Co. Ltd. v. Dominion Bank, A.I.R. 1937 P.C. 279). In 
these cases, too, directors may apply for relief under s. 633 of the Act. 

Where directors are liable on any of the grounds as aforesaid, the 
company can enforce the liability by an action for damages [Joint Stock 
Discount Co. v. Brown, (1869) 6 Eq. 381; Nant-y-glo, etc., Co. v. Grave, 
(1878) 12 Ch. D. 738], and the measure of damages would either be the 
loss suffered by the company or the profit made by them. 

If the company is in the course of winding up, the remedy is by way 
of a misfeasance summons under s. 543 taken out within five years from 
the date of the order for winding up, or of the first appointment or a 
liquidator, or the date of the misapplication, retainer, misfeasance or 
breach of trust, as the case may be, whichever is longer. Such summons 
under that section may be taken out at the instance of the Official liqui¬ 
dator, or of the liquidator, or of any creditor or contributory praymg 
that the Court should inquire into the conduct of any past or present 
director, managing agent, secretaries and treasurers, manager hqmda- 
tor, or any other officer of the company, as the case may be, who appears 
to have misapplied, retained or become accountab e for any money or 
property of the company or who appears to be guilty of nnsfeasance 
breach of trust in relation to the company, and order him to replace the 

moneys misapplied or to pay compensation. „„ mmPn ced or 

Proceedings under that section, however, cannot be commenced 

against whom the summons is taken out) to replace e money , 

n0n mere more than one director are found hS 

_ *__ of thpm has to pay damages m respect thereof, n 
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no right of contribution against the others under the common law rule 
that there is no contribution among joint tortfeasors. Where, on the 
other hand, the liability is founded on a breach of trust, the equitable 
doctrine of contribution would apply. By the Law Reform (Married 
Women and Joint Tortfeasors) Act, 1935, however, the common law rule 
as aforesaid has been excluded in England and a director can call upon 
the others to contribute their share of the liability. No such enactment 
has yet been passed by the legislature of this country and, therefore, a 
director can have no right against his co-directors in cases of liability 
arising out of a tort. The limited extent to which the right to contribu¬ 
tion is recognised in our Act is to be found in sub-sec. (5) of s. 62 with 
regard to misstatements in a prospectus which has already been dealt 
with in the Lecture on Prospectus. 

In misfeasance proceedings, however, the Court fixes the individual 
liability of each of the directors in respect of acts of misfeasance alleged 
against them. In fact, it has no power to make an order against all the 
directors en masse for all acts of misfeasance without specific findings 
as to the individual responsibility of each of them for particular acts of 
misfeasance (In re Central Calcutta Bank, A.I.R. 1959 CaL 625). The 
Court, on the other hand, is empowered in such cases not only to specify 
a sum by way of compensation, but to apportion any such sum between 
the co-respondents in such a way and with such priority of liability as it 
thinks fit. Accordingly, the Court may entertain and decide in such pro¬ 
ceedings a claim for indemnity by a director against his co-directors [Re 
Moreeambe Bowburg Ltd. (1969) 1 All E.R. 753]. 

It may be noted that a director found liable, whether in an action 
or misfeasance summons, to contribute to the company’s assets cannot 
set off any debt due to him by the company against that liability [Re 
Anglo-French Co-operative Society, 21 Ch. D. 492; Re Carriage Supply 
Association, 27 Ch. D. 322]. 

Criminal liability of directors 

The Act itself imposes penalty upon the directors for omitting to 
comply with, or contravening certain provisions of the Act, e.g., s. 150 
penalises the omission to keep a register of members. See ss. 75, 95, 113, 
144, 151, 168, 192, 303 and several others for such penal provisions. 

It may be noted that in almost all these sections, the person sought 
to be made liable for such omission or contravention is described as an 
‘officer who is in default’, and that expression is defined in s. 5 of the Act 
to mean ‘any officer of the company who is knowingly guilty of the de¬ 
fault, non-compliance, failure, refusal or contravention mentioned in that 
provision, or who knowingly and wilfully authorises or permits such de¬ 
fault, non-compliance, failure, refusal or contravention’. 

Now, it will be recalled that the term ‘officer’ as defined in s. 2 (30) 
of the Act includes a director and accordingly, in order to sustain a con¬ 
viction of a director under any of the penal provisions of the Act, all 
that is required to prove is either that the director himself was know¬ 
ingly guilty of the default or that he knowingly and wilfully authorised 
or permitted the default, as the case may be, and this can be said to be 
proved if directors who are responsible for the management of the com¬ 
pany and who presumably know the duties imposed upon them by the 
Act make no attempt to see that those duties are carried out. Thus, 
where the directors fail to call an annual general meeting of the company 
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as required by s. 166 of the Act, they would be punishable under s. 168 
as falling within the description ‘every officer of the company who is in 
default’ in spite of their plea that the company did not function at all 
after its incorporation. They may also be charged with, and convicted 
of, offences under ss. 210(1) and 162(1) in the same prosecution for 
their failure in laying the balance-sheet and profit and loss account of 
the company before the annual general meeting and in filing annual 
return with the Registrar within thirty days from the date on which 
such meeting was held, respectively. They may also be charged with 
only one or more of the offences under these sections in the same prose¬ 
cution without being charged with an offence under s. 168 and, in that 
case, they cannot in defence plead their own default in calling or hold¬ 
ing the annual general meeting, or that they could be prosecuted only 
for not calling and holding such meeting under s. 168 of the Act (State 
of Bombay v. Bandhan Ram, A.I.R. 1961 S.C. 186). 

It is important to note that in this case the Supreme Court was 
dealing with a prosecution under ss. 32 (5) and 133 (3) of the Act 
of 1913 which correspond to ss. 162 (1) and 210 (5) of the present 
Act, and not with s. 134 of the Act of 1913 corresponding to s. 220 
of the present Act relating to the filing of three copies of the balance- 
sheet and profit and loss account with the Registrar within thirty days 
from the date on which they were laid before the annual general meeting 
of the company, and yet, most of the High Courts, while dealing with 
prosecutions under s. 220 of the present Act, proceeded on the basis 
that that decision of the Supreme Court necessarily led to the conclusion 
that even in a prosecution under s. 134 of the Act of 1913 (correspond¬ 


ing to s. 220 of the present Act) the company and its directors could not 
rely upon their failure to call the annual general meeting as a defence 
to the prosecution. A full Bench of the Andhra Pradesh High Court, 
however, held in Andhra Provincial Potteries Ltd. v. Registrar of Com¬ 
panies (A.I.R. 1970 A.P. 70) that a prosecution under that section was 
premature without an annual general meeting being held under s. 166 
of the Act and the laying of balance-sheet and profit and loss account 
before such meeting as required by s. 210. In so holding, the Court 
construed the word ‘aforesaid’ in s. 220 (1) as referring to s. 210 and took 
into consideration the emphasis indicated by the words ‘were so laid’ 
occurring in the same sub-section and observed that the decisions which 
had taken the contrary view had not noticed the difference in the langu¬ 
age and requirements of s. 220 on the one hand and those of ss. 159 to 

162, 166 and 210 on the other. , , , _ n . 

This conflict of views has now been resolved by the Supreme Court 

by affirming the decision of the Andhra Pradesh High Court as aforesaid 

(State of Andhra Pradesh v. Andhra Provincial Potteries Ltd., A.I.K. 

1973 SC 2429). The Court in its observations concerned itself with 

ss 32 133 and i34 of the Act of 1913 since it desired to bring out m 

clear perspective what exactly was decided by that Court in Statef 

Bombay v. Bandhan Ram (supra) and held that, since there was a very 

clear distinction between ss. 32 and 133 on the one hand and s 134 on 

the other and the obligation to send copies of the balance-sheet and 

nrofit and loss account was completely dependent on the balance-shee 
prom ana lot* a( , rnunt being laid before the annual general meeting, 
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defence, rely upon their own failure to call the annual general meeting, 
did not apply to a prosecution under s. 134 of the Act (of 1913). 

Thus, this decision of the Supreme Court in effect overrules deci¬ 
sions to the contrary recorded by most of the High Courts in cases which 
have been mentioned in the judgment of the Supreme Court itself in that 
case at p. 2431 of the Report. 

At any rate, the right to appeal to the High Court from an order of 
acquittal in respect of any offence under the provisions of the Act is 
governed by s. 417 of the Criminal Procedure Code, 1898, and not by s. 
624-B of the Act which only speaks of the Central Government directing 
or authorising any person to present an appeal from any such order 
[Registrar of Companies v. Standard Paint Works (P.) Ltd., 1971 S.C. 
1115]. 


LECTURE XI 


MANAGING DIRECTOR, MANAGER AND SECRETARY 


Prohibition of simultaneous appointments of different categories 
of managerial personnel — Who is a managing director — Who is 
a whole-time director — Who cannot be appointed a managing 
or whole-time director — Amendment of provision relating to 
appointment or re-appointment of a managing or whole-time 
director — Restrictions on appointment of managing director — 
Who'may be appointed a managing director — Appointment and 
re-appointment of managing or whole-time director — Deter¬ 
mination of office of managing director — Position of managing 
director — Powers of managing director — Remuneration of 
managing or whole-time director — Compensation for loss 
of office to managing or whole-time director — Effect 
of provision prohibiting reconstruction or amalgamation — 
Company’s register of managing director , manager and secretary 
— Manager — Who cannot be appointed a manager — Restric¬ 
tion on appointment of manager — Remuneration of manager — 
Application of certain provisions relating to managing director 
to manager — Secretary — Appointment of secretary — Position 
of secretary — Powers of secretary — Duties of secretary , 





of simultaneous appointments of different categories of 
' managerial personnel 

Section 197A was introduced in the Act by the Amendment Act 65 
°f 1960 with a view to preventing companies from employing more than 
one type of managerial personnel simultaneously. After the abolition 
of management of companies by managing agents and secretaries and 
treasurers by the Amendment Act of 1969 as from 3rd April, 1970, how¬ 
ever, the section should be read as providing that, notwithstanding any- 
tbing contained in the Act or any other law dr any agreement or instru- 
ment, no company shall appoint or employ at the same time more than 
one of the following categories of the managerial personnel, namely: (1) 
mapagmg director, and (2) manager. Accordingly, if the directors do 
not. choose .to .manage the affairs of the company by themselves, they 
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m a y if authorised by the articles, appoint and 
ing director or a manager for the purpose. 


employ either 


[lecture 
a manag- 


Who is a managing director? 

A managing director, as defined in s. 2(26), means a director who 
by virtue of an agreement with the company, or a resolution passed bv 
the company in general meeting, or by its Board of directors or bv 
virtue of its memorandum or articles, is entrusted with substantial 
powers of management which would not otherwise be exercisable by 
him, and includes a director occupying the position of a managing 
director, by whatever name called. The power to do administrative 
acts of a routine character when so authorised by the Board of directors, 
such as affixing the common seal of the company to any document or 
di awing and endorsing a cheque on the account of the company in any 
bank or any negotiable instrument or signing any certificate of share 
or directing registration of transfer of any share, however, is not in¬ 
cluded within the substantial powers of management. At any rate, a 
managing director is required to, and must, exercise his powers subject 
to the superintendence, control and direction of the Board of directors. 


Who is a whole-time director? 

A whole-time director seems to be an innovation of our legislature 
and yet, it did not care to define or explain that nomenclature although 
such director frequently figured in several sections of the Act along¬ 
side a managing director. This omission is now made good by the 
Amendment Act, 1974, by inserting an Explanation to sub-sec. (1) of 
s. 269 of the Act which only says that ‘a whole-time director’ includes 
‘a director in the whole-time employment of the company’ without indi¬ 
cating the role such director would play in the management of a com¬ 
pany as its ‘employee’. It will appear, however, that such a director 
is generally known as an executive director who devotes all his time 
and attention to the carrying on of such of the affairs of the company 
as may be assigned to him by the Board or the managing director, as 
the case may be, and may well be contrasted with a part-time director 
who, besides attending the meetings of the Board, devotes only some 
part of his time to doing some specific things in relation to the manage¬ 
ment of the company. 


Who cannot be appointed a managing or whole-time director? 

By s. 267 of the Act, no company, public or private, shall, after 
the commencement of the Act, appoint or employ, or continue the 
appointment or employment of, any person as its managing or whole¬ 
time director who (i) is an undischarged insolvent or has at any time 
been adjudged an insolvent, (ii) suspends or has at any time suspended 
payment to his creditors, or makes or has at any time made composition 
with them, or (iii) is, or has at any time been convicted by a Court, 
Indian or foreign, of an offence involving moral turpitude. 


Amendment of provision relating to appointment or re-appointment of a 
managing or whole-time director 

The next section provides that in the case of a public company or 
a private company which is a subsidiary of a public compa y, 
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amendment of any provision relating to the appointment or re-appoint¬ 
ment of a managing or whole-time director or of a director not liable 
to retire by rotation, whether contained in the company’s memorandum 
or articles, or in any agreement, or resolution of the company or its 
Board of directors, shall have any effect unless it is approved by the 
Central Government. The section thus postulates the existence of a 
provision relating to the appointment or re-appointment of a managing 
or whole-time director, etc. in the articles, agreement or resolution, 
as the case may be, and therefore, no approval of the Central Govern¬ 
ment would be necessary where articles are amended to provide for 
the power to appoint or re-appoint any such director. 

Restrictions on appointment of managing director 

By s. 316, no such company as aforesaid can, after the commence¬ 
ment of the Act, appoint or employ any person who is not ineligible 
under s. 267 noticed earlier herein as a managing director if he is 
either a managing director or manager of any other company. If, how¬ 
ever, such person is a managing director or manager of only one other 
company (including a purely private company), he may be appointed 
as the managing director by a resolution passed at a meeting of the 
Board with the consent of all the directors present at the meeting after 
giving a specific notice of such meeting and the resolution to be passed 
thereat to all the directors then in India. Besides, the Central Gov¬ 
ernment may permit a person to be appointed as a managing director 
of^more than two companies if it is satisfied that it is necessary for the 
companies for their working, to function as a single unit and to have 
a common managing director. 

Next, s. 317 of the Act imposes a restriction as regards the period 
of appointment of a managing director. According to this section, no 
such company as aforesaid shall appoint any person as a managing 
director for a term exceeding five years, but once so appointed, he may 
be re-appointed or his term of office may be extended, by further periods 
not exceeding five years on each occasion, not earlier than two years 
from the date on which the re-appointment or the extension is to come 
into force. 

It may be noted that the restrictions as aforesaid are confined 
only to a managing director and do not apply to a whole-time director 
with the result that, as regards the first of them, a whole-time director 
quite understandably cannot, unlike a managing director, act for more 
than one company, but as regards the second, it is difficult to see why it 
should not b^ applicable in his case unless he is a director liable to retire 
by rotation. 

Who may be appointed a managing director? 

It is clear from the definition of a 'managing director* that a director 
of a company may be appointed its managing director although it can¬ 
not be said with equal clarity that a person other than se director also 
can be appointed a m an a gin g director. Section 267 of the Act which 
disqualifies a person from being appointed as such director as already 
noted, however, does seem to suggest that a person other than a director 
of a company may well be appointed its managing director. At any 
rate, the practice prevailing among the company managements in this 
behalf presumably is to appoint the person proposed for the appoint¬ 
ment as managing director, as a director of the company in general 
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meeting m the first instance and then, to appoint him as the managing 

f lfiQ fTl!,* l he a PP roval of the Central Government as required undef 
269 of the Act to be presently noticed. The English Act of 1948 does 

• U eh S e ^ term director’ but Regulation 107 of Table A 

m the First Schedule to the Act provides for the appointment of such 

director from among the directors constituting the Board by the directors 
themselves. 


Appointment and re-appointment of a managing or whole-time director 

The law relating to the appointment and re-appointment of a manag¬ 
ing director by a public company or a private company which is a sub¬ 
sidiary of a public company dates back from the year 1951, although re¬ 
gulation 72 of Table A of the First Schedule to the Act of 1913 did em¬ 
power the directors to appoint from time to time one or more of them to 
the office of a managing director on such terms and conditions as they 
thought fit. In that year Parliament enacted the Companies (Amend¬ 
ment) Act (52 of 1951) and introduced s. 86J in the principal Act of 1913. 
This section provided the restrictions on appointment and re-appoint- 
ment of a managing director, number of directors and their remunera¬ 
tion. So far as the appointment and re-appointment of a managing direc¬ 
tor is concerned, cl. (c) of sub-sec. (1) of that section provided as 
follows: 


“The appointment of a managing director for the first time after the 21st 
day of July, 1951, or the re-appointment after the said date of a managing director 
holding office as such on that date or thereafter, if the terms of such re-appointrrffcnt 
purport to increase or have the effect of increasing whether directly or indirectly, 
the remuneration that the managing director was receiving immediately before 
such re-appointment, shall be void unless approved by the Central Government.’’ 


This clause, therefore, did not apply to the appointment of a manag¬ 
ing director by any such company prior to 21st July, 1951, or to the 
appointment of any other person in place of such director, or to the re¬ 
appointment of such director after that date on the same remuneration. 

The Act of 1913 was succeeded by the present Act of 1956. Section 
269 of this new Act reproduced the provision of s. 86J (1) (c) of the Act 
of 1913 relating to the appointment of a managing director with some 
modification whereas s. 311 thereof re-enacted the provision relating to 
the re-appointment of such director also with some modification. Section 
26§ provided as follows: 


“In the case of a public company or a private company which is a, subsidiary 
of a public companv, the appointment of a managing or whole-time director tor 
the first time after the commencement of this Act m tlw case of an ex^mg com¬ 
pany and after the expiry of three months from the date of its incorporation m 
the Y case of any other company, shall not have any effect unless approved by the 
Government, and shall become void, if, and in so far as it is disapproved 


by that Government.” 

The expression ‘an existing company’ as used in this section means 
a company formed and registered under any of the previous Companies 
laws as specified in cl. (ii) of sub-sec. (1) of s. 3 of the Act and th ex- 
pression ‘any other company’ means any company formed and re istered 

under the Act other than an existing company [s. 3 (1) (01 ^ 

of an existing company, therefore, the section applied if it had not ap- 
Pointed fmfnagmg director after 21st July, 1951, but did not apply 
where such director was appointed by such company prior to tha * 
^rhis thought, where some other person was appointed m place of such 
director after the commencement of the Act. Similarly, any re-appo 
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ment of a managing director by such company on the same remuneration 
was not affected by s. 311 of the Act. 

So far as ‘any other company* was concerned, it could appoint a 
managing director immediately on incorporation without the approval 
of the Central Government, but such appointment could not have any 
effect after three months unless approved by that Government, and be¬ 
came void, if, and in so far as it was disapproved by that Government. If 
no such appointment was made, any appointment of a managing director 
in the case of such company after the expiry of three months from the 
date of its incorporation was not to be effective unless it was approved 
by the Central Government. In this case, too, it appears that such com¬ 
pany could appoint some other person in place of a duly appointed man¬ 
aging director on the same remuneration without the approval of the 
Central Government. This is because both in s. 86J (1) (c) of the Act of 
1913 and in this section the emphasis was on the appointment of ‘a 
managing director’ and not of ‘a person as a managing director*. 

The position under this section, therefore, was that an existing com¬ 
pany which had appointed a person as a managing director prior to 21st 
July, 1951, could continue that appointment without any let or hindrance 
or re-appoint such person as such director on the same remuneration 
from time to time and any company could appoint any other person in 
place of such director on the same remuneration without the approval 
of the Central Government. 

These lacunae in the law were sought to be removed by the Amend¬ 
ment Act 65 of 1960 by substituting a new section for s. 269 of the Act. 
This section provides as follows: 


... d) h 1 , the case Q f a public company or a private company which is a sub¬ 
sidiary of a public company, whether such public company or private company 
is an existing company or not, the appointment of a person for the first time as a 

managing or whole-time director shall not have any effect unless approved by 
the Central Government: J 

■ Provided that in the case of a public company or a private company which 
P * subsidiary ° l ? pubbc A company incorporated after the commencement of the 

(Am f ndl ^ ent ) Act, 1960, the appointment of a person as a managing 
director for the first time after such incorporation may be made 

to ?avp e* oi Central Government but such appointment shall 

i after * he ex P“7 of three months from the date of such in¬ 

corporation imless the appointment has been approved by the Central Government. 

« ™ a p . ubhc c °mpany or a private company which is a subsidiary of 

a pubb c com P a ny, is an existing company^ the re-appointment of a person as a 
mana^ng or whole-time director for the first time after the coin" ment of 

Government" ^ ^ ^ haVe 

observed that sub-sec. (1) of the section refers to * the ap- 
p rntment of a person for the first time as a managing or whole-time 
director in contrast to the appointment of a managing (or whole-time) 

the fa , st time referred to in s. 86J(1) (c) of the Ac* of 1913 

“ 1 ”\the ongina! s. 269 of the present Act. Accordingly, no company 

can under the sub-section appoint any other person in place of an exist^ 

^CrZ n *° T director even on the same remuneration 

<L . a PProval of the Central Government. In other words the 

u f CVery P* 115011 £or the first time as such director in a com 
S„ S ** approved by the Central Government under that suh- 

P ? rt i nent 40 no4e 4hat sub-section dealt only with the 
of a managing or whole-time director and left open theoueJ! 

tion of re-appointment of such director to the company exceptwhere such 
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re-appomtment was to carry higher remuneration than before in which 
case Central Government’s approval was required under s. 311 of the 
Act. Sub-sec (2) of the section as aforesaid referred to the reappoint¬ 
ment of such director for the first time after the commencement of the 
Amendment Act, 1960, only by an ‘existing’ company, i.e., a company 
existing at the date of the commencement of the Act, 1956, and not a 
company registered after the commencement of the Act, and is no longer 
effective since no such re-appointment would be waiting to be made by 
an ‘existing’ company as envisaged therein till the year 1975. 

In course of time, however several cases of irregularities and ille¬ 
galities committed by such directors after their re-appointment came to 
the notice of the Government with the result that it felt that it ought to 
have control also over the subsequent appointments of a person as a 
managing or whole-time director of a company even on the same remu¬ 
neration as before. With this end in view, the Amendment Act, 1974, 
has amended s. 269 by omitting the words ‘for the first time’ occurring 
in sub-sec. (1) and its proviso and adding an Explanation thereto where¬ 
by the term ‘appointment’ includes ‘re-appointment’ for the purposes of 
that sub-section as also of sub-secs. (3) and (5) which, along with sub¬ 
sec. (4), have been further inserted in the section by the same Amend¬ 
ment Act. With these amendments in the sub-section, it will hereafter 
be necessary for every company referred to therein to obtain the 
approval of the Central Government to the appointment and every 
re-appointment (even on same remuneration) of any person as its 
managing or whole-time director. 

Parliament has not, however, left the Central Government free to 
grant or refuse any such approval at its whim and caprice. Sub-secs. 
(3) to (5) have been inserted in the Act by the Amendment Act, 1974, 
as aforesaid to provide ‘guidelines for the grant or refusal of such 
approval so as to ensure the exercise of the power fairly and justly*. 
Accordingly, the first of these sub-sections requires the Central Govern¬ 
ment, before granting such approval, to be satisfied that (i) it is in the 
interest of the company to have any such director; (ii) the proposed 
director is a fit person to be appointed as such and such appointment is 
not against the public interest; and (iii) the terms and conditions of his 
appointment are fair and reasonable. Despite being thus satisfied, how¬ 
ever the Central Government may, by sub-sec. (4), accord its approval 
to the proposed appointment for a period lesser than the one proposed 
by the company, if the interests of the company so demand. 

The subject of the appointment and re-appointment of a managing 
or whole-time director is then wound up by sub-sec. (5) with the pro- 

vision that the person whose appointment as such. 13 

approved by the Central Government shall vacate his office as such 

director on the date on which the decision of the °° fi ve T" e “L 1S e ^t 

municated to the company concerned on pain of . be ' ng f ^ e f 
of Rs. 500 for every day during which he omits or fails to vaca 

0 <BC Srior. parting with tha I'”™''"’, i “JjJ’SS'S! £tS£ 

StttfSS il—rstS SS 

xs-s gw srs 

to provide for such power as was done by.reg. 72 ot table 
Schedule to the Act of 1913 as already stated. 
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Determination of office of managing director 

The articles usually provide that a managing director during his term 
of office shall not be liable to retire by rotation and that his appointment 
shall be automatically determined if he ceases to be a director from any 
cause. Such cause would include his removal as a director by the 
company in general meeting under s. 284 of the Act already noted under 
the title ‘Removal of directors’ in the Lecture on ‘Directors’. 


Position of managing director 

Now, the question is as to whether a director who is appointed a 
managing director can be called an employee or a servant of the com¬ 
pany concerned. It will be recalled that a director as such is neither an 
employee nor a servant of the company, and the question is whether his 
being a managing director in addition makes any difference. This ques¬ 
tion had come up for decision in England in Anderson v. Jajfies Suther¬ 
land ( Peterhead ) Ltd. [ (1941) S.C. 203] and after an elaborate discus¬ 
sion in the light of English and Scottish decisions Lord Normand expres¬ 
sed the opinion of the Court as follows: 

“In my opinion, therefore, the managing director has two functions and two 
capacities. Qua managing director he is party to a contract with the company, and 
this contract is a contract of employment; more specifically I am of opinion that it 
is a contract of service and not a contract for services. There is notliing anomalous 
in this; indeed it is a commonplace of law that the same individual may have two 
or more capacities, each including special rights and duties in relation to the same 
thing or matter or in relation to the same persons.” 

Accordingly, a managing director who is a director as well combines 
in himself the position of a director simpliciter and that of an employee, 
and the validity of his appointment and the scope of his functions and 
duties as an employee have to be gathered from his agreement with the 
company, or the resolution of the company or its Board of directors, or 
the memorandum or the articles of the company, as the case may be. 

Powers of managing director 

With regard to the powers to be entrusted to a managing director by 
the directors, it may be useful to quote here Regulation 109 of Table A 
of the First Schedule to the English Act which is heing incorporated in 
the articles of some of our companies: 

“The directors may entrust to and confer upon a managing director any of 
the powers exercisable by them upon such terms and conditions and with such 
restrictions as they may think fit, and either collaterally or to the exclusion of 

such mV weS” VerS 311(1 11137 fr ° m time to time revoke » withdraw, alter or vary any 

It may be noted that this Regulation does not speak of exercise of 
powers by a managing director ‘subject to the superintendence, control 
and direction of the Board of directors’ as is done by the definition of a 
managing director given in s. 2 (26) of our Act as already noted, but 

J? St . e ?r’ provides a much wider discretion to the directors themselves in 
tnat they may not only confer upon the managing director any of the 
powers exercisable by them, collaterally or to the exclusion of their 
3 1 thU WerS ’ M,, revoke > withdraw, alter or vary any of such powers, 

Re^oTL^W artde n s y S0 °" ° f ^ C ° mpaiUes ^corporate that 


mneration of managing or whole-time director 

This topic has already been dealt with in the Lecture on Directors 
er the title Remuneration of directors’ including that of a managing 
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T h ° t 1 lT time director c in , aU its aspects and, therefore, a brief refer- 
sufficient at ** deabn 8 ^ith it should be 

bv W ! t} l in * e limits of the overall managerial remuneration prescribed 
; r y ^ th . e remuneration of a managing or whole-time director has 

“ ^ hy the , arti , cles or fa y a resolution of the company 

in general meeting as required under sub-sec. (1) of s. 309. The remu- 

SO to b „ e detemuned, however, by sub-sec. (3) of that section, 
shall not, except with the approval of the Central Government, exceed 
nve per cent, of the net profit where there is only one such director, and 
ten per cent, in any other case and may be paid either by way of a 
monthly payment or at a certain percentage of the net profit, or partly by 
one way and partly by the other. 


As regards the remuneration payable to any such director in the 
absence or inadequacy of profits, the company may, by sub-sec. (4) of s. 
198, pay it to the extent of Rs. 50,000 subject to the approval of the 
Central Government, as and by way of minimum remuneration, and in 
the case of monthly payment to any such director, the Central Govern¬ 
ment may, by order, sanction an increase in the minimum remuneration 
to such sum, for such period and subject to such conditions as may be 
specified in the order if, in its opinion, the minimum remuneration of 
Rs. 50,000 would be insufficient for the efficient conduct of the business 
of the company. 

Then, with respect to any increase in the remuneration of any direc¬ 
tor including a managing or whole-time director, s. 310 of the Act says 
that any provision relating to the remuneration of any director wherever 
contained or any amendment thereof which purports to increase or has 
the effect of increasing, directly or indirectly, the amount thereof, shall 
not be effective unless approved by the Central Government, and shall 
be void if, and in so far as, it is disapproved by that Government. 

•Then, again, any appointment or re-appointment of any such director 
on a higher remuneration than what his predecessor or himself, as the 
case may be, used to be paid, shall not, by s. 311, be effective unless 
approved by the Central Government, and shall be void if, and in so far 
as, it is disapproved by that Government. 


Central Government’s power to fix remuneration 

• 

It will be noticed that no approval of the Central Government is 
required in respect of the remuneration payable to a managing or whole¬ 
time director as determined by a resolution of the company in general 
meeting within the limits specified by sub-sec. (3) of s. 309 of 
the Act, and yet, as already stated, the Central Government 
often sought to interfere with, and limit such remuneration 
while exercising its undisputed power to accord approval to the 
appointment of a person as a managing or whole-time director under s. 
269 of the Act. The illegality of such action of the Central Govern¬ 
ment was pointed out by the Delhi High Court in a recent case which 
accounts for the enactment of s. 637AA by the Amendment Act, 1974, 
which brings within the scrutiny of the Central Government not only 
the remuneration determined as payable to such director by the com¬ 
pany in general meeting, but every kind of remuneration envisaged m 
toe whole of s. 309 and in ss. 310, 311 and 387 (remuneration of 
manager). By this section, the Central Government is empowered to 
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fix the remuneration in all these cases at such amount or percentage of 
profits of the company as it may deem fit, having regard to the matters 
stated therein. This has been done professedly to implement the public 
policy for removal of disparities in income to whatever extent possible. 

Compensation for loss of office to managing or whole-time director 

Whereas ss. 319 and 320 deal with the payment of compensation for 
loss of office to a director, s. 318 deals with the payment of such compen¬ 
sation to a managing or whole-time director or manager of a company. 
This section authorises payment by a company to such director or 
manager (and to no other director) as compensation for loss of office or 
as consideration for retirement from office except (a) where he resigns 
his office in view of the reconstruction of the company, or of its amalga¬ 
mation with any other company or companies, and is appointed as 
managing director, or manager or other officer of the reconstructed com¬ 
pany or the company resulting from the amalgamation, or (b) where he 
otherwise resigns, or (c) where his office is vacated by virtue of s. 203 
(restraining fraudulent persons from managing companies by an order 
of the Court), or any of the clauses (a) to (l) of s. 283 (1) (specifying 
the circumstances for vacation of a director’s office), or (d) where the 
company is being wound up in any of the three modes set out in s. 425 
of the Act owing to his negligence or default, or (e) where he has been 
guilty of fraud or breach of trust in relation to, or of gross negligence 
or gross mismanagement of, the conduct of the affairs of the company 
or any subsidiary or holding company thereof, or (j ) where he has 
instigated, or has taken part directly or indirectly in bringing about 
the termination of his office. 

It is clear from the provisions of this section that a managing director 
who is removed from office except in accordance with the terms of the 
contract entered into by him with the company would be entitled to 
claim compensation or damages on the ground of wrongful dismissal 
[Southern Foundries (1926) Ltd. v. Shirlaw, (1940) A.C. 701J. 

As regards the quantum of payment to be made under the section, 
it must not exceed the remuneration which such director or manager 
would have earned for the residue of his term or for three years, which¬ 
ever is shorter, calculated on the basis of the average remuneration he 
actually earned during the three years immediately preceding the date 
on which he ceased to hold office, or where he held office for a lesser 
period, during such period. 

No payment can, however, be made to him in the event of the com¬ 
mencement of the winding up of the company either before or at any 
time within 12 months after his ceasing to hold office, if die assets of the 
company, after deducting the expenses thereof, are not sufficient to repay 
to the shareholders the share capital including the premium, if any, 
contributed by them. 

The section, it may be noted, does not prohibit payment to any such 
director or manager of any remuneration for serdces rendered to the 
company in any other capacity. 

Lastly, a reference may once again be made lere to s. 321 of the Act 
which, by sub-sec. (3), provides that payment inter alia referred to in 
s. 318 as aforesaid shall not include any bona fide payment by way of 
damages for breach of contract, or by way of pension in respect of past 
services including an superannuation allowance or gratuity or similar 
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damages for ^ ^ 

or feST" he may 156 entiUed ^ - der 


Ef Iomp 0 iry rOViSi0n prohibitin e reconstruction or amalgamation of 

After deleting references to managing agents and secretaries and 
treasurers notice may be taken at this stage of s. 376 of the Act which 
declares that any provision in the memorandum or articles of a com¬ 
pany, or in any resolution thereof or of its Board, or in any agreement 

a^f n ^ C °T?u y and any perSOn ’ Prohibiting the reconstrfctioTor 
^fftT^a 10n ° f ^ C ° mpany ab solutely or except on the condition 

fU f mg d ' rector °F manager is appointed or re-appointed to 
either of the two offices in the reconstructed company or the company 

resulting from amalgamation, shall be void and of no effect. 


Company’s register of managing director, manager and secretary 

This topic has already been dealt with in the Lecture on ‘Directors’ 
where reference has been made to the provisions of s. 303 of the Act in 
that behalf under the title ‘Register of directors, managing director 
manager and secretary’. 


Manager 

‘Manager’ as defined in s. 2(24) of the Act means an individual 
who, subject to the superintendence, control and direction of the Board 
of directors, has the management of the whole, or substantially the whole, 
of the affairs of a company, and includes a director or any other person 
occupying the position of a manager, by whatever name called, and 
whether under a contract of service or not. That a manager under this 
definition can only be an individual and not a firm or body corporate is 
emphasised by s. 384 of the Act which in terms provides that no com¬ 
pany, public or private, shall appoint or employ any firm, body corpo¬ 
rate or association as its manager. Further, a director can also be 
appointed as manager and a reference has already been made to such 
manager with respect to payment of compensation for loss of office to 
him and a managing director under s. 318 of the Act. 

As will be presently noticed, several sections of the Act which apply 
to a managing director also apply to a manager. Their respective defi¬ 
nitions, however, mark out one from the other in that, whereas a manag¬ 
ing director has to be entrusted by the Board or otherwise with substan- 
ticd powers of management of the company, a manager has the manage¬ 
ment of the whole, or substantially the whole of the affairs of the com¬ 
pany, whether under a contract of service or not, though both have to 
function subject to the superintendence, control and direction of the 
Board of directors. 


Who cannot be appointed a manager? 

Section 385 specifies the persons who cannot be appointed or 
continued as manager of any company after the commencement of the 
Act. According to this section, a person who (a) is an undischarged in- 
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managing director, manager and secretary 


solvent, or has at any time within the preceding five years been adjudged 
an insolvent, or (b) suspends or has at any time within the like period 
suspended payment to his creditors, or makes, or has at any time within 
the said period made, a compromise with them, or (c) is, or has, at any 
time within the said period, been convicted by a Court in India of an 
offence involving moral turpitude, is not qualified for appointment as 
manager. The Central Government has, however, the power, by noti¬ 
fication in the Official Gazette, to remove any of these disqualifications 
incurred by any person either generally or in relation to any company 
or companies specified in the notification. 

Restriction on appointment of manager 

In order that a manager may devote his whole attention and energy 
to the affairs of the company under his management, s. 386 prohibits the 
appointment or employment by any public company or its subsidiary of 
any person as its manager if he is either the manager or managing direc¬ 
tor of any other company. This rule is, however, subject to one excep¬ 
tion, which is that any such company may employ or appoint a person 
as its manager, if he is the manager or managing director of one, and not 
more than one, other company. In such a case, the appointment must be 
made or approved by a resolution passed at a meeting of the Board with 
the consent of all the directors present at the meeting after a specific 
notice of the meeting and the proposed resolution has been given to all 
the directors then in India. The Central Government has the power, 
however, by order, to permit any person to be appointed as a manager of 
more than two companies if, in its opinion, it is necessary that the com¬ 
panies, for their proper working, should function as a single unit and 
have a common manager. These provisions are analogous to those of 
s. 316 in relation to a managing director. 

Remuneration of manager 

As regards the remuneration payable to a manager, s. 387 provides 
that subject to the provisions of s< 198 which, it will be remembered, fixes 
the overall maximum and minimum managerial remuneration, the 
manager of a company may receive remuneration either by way of a 
monthly payment, or by way of a specified percentage of the ‘net profits’ 
of the company, or partly by the one way and partly by the other. Such 
remuneration shall, however, in no case exceed five per cent, of the net 
profits in the aggregate except with the approval of the Central Govern¬ 
ment. 

Application of provisions relating to managing director to manager 

The last provision to be noted in connection with managers is the 
one enacted in s. 388 of the Act. It makes provisions of sections 269 (re¬ 
quiring Government approval for appointment or re-appointment of 
managing or whole-time director), 310 (requiring sanction of the Central 
Government for increasirig the remuneration of a managing director) 
311 (requiring a like sanction for the like purpose on appointment or re^ 
appointment after the commencement of the Act), and 317 (prohibiting 
the appointment of a managing director for more than five o 
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ins ° f the j ystem of com P an y management by manag- 

g agents and secretaries and treasurers, the office of a secretary has 

fs S 17the rr m l™* aBee P purpose of such management it 
of J p th f fh T7 t 7 gS A that 1 the le S islature bas, by , amending cL (45) 
2 ,° f tbe Act . by the Amendment Act, 1974, confined the appointment 
such office only to an individual possessing the prescribed qualifica- 
10 ns, thereby excluding firms and bodies corporate which, too, could be 
appointed to that office prior to the amendment of that clause. The term 
secretary under this amended clause now means any individual posses¬ 
sing the prescribed qualifications appointed to perform the duties which 
may be performed by a secretary under the Act and any other minis¬ 
terial or administrative duties, the word ‘purely’ in the original clause 
with reference to these duties having been omitted therein. 

The English Act, 1948, does not define the term nor does it prescribe 
any qualification for the office of a secretary, but a secretary has always 
been conceived and intended to be an officer in a ministerial and adminis¬ 
trative capacity and the definition given in our Act is founded upon this 
conception and intention. 


Further, the Amendment Act, 1974, by inserting s. 383A in the 
Act, makes it obligatory, unlike s. 177 of the English Act, only for a 
company with a share capital of Rs. 25 lakhs or more to* have a whole¬ 
time secretary with a proviso that, if the Board of directors of any such 
company comprises only two directors as where the company is a private 
company, neither of them shall be its secretary. 

The section then makes an ancillary provision requiring any firm or 
body corporate holding office as the secretary of any company at the 
commencement of the Amendment Act, 1974, to vacate the office within 
six months from such commencement. By another such provision, a 
person holding such office of more than one company with a paid-up 
share capital of Rs. 25 lakhs or more at such commencement as afore¬ 
said, has to exercise his option as to the company of which, he intends to 
continue as the secretary within six months from such commencement 
and to vacate office as secretary in relation to all other companies on 
and from the date the option is exercised. 


Appointment of secretary 

Now, an appointment of a secretary is made by the directors in exer¬ 
cise either of an express power conferred by the articles or of general 
powers of management which the articles usually give them. A secre¬ 
tary so appointed may also be removed by the directors. In sucn cases, 
the company in general meeting cannot appoint a secretary unless the 
articles otherwise provide nor can it remove him. 
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Position of secretary 

It has been observed by Lord Esher in Barnet Hoars & Co. v. South 
London Tramways Co. [ (1887) 18 Q.B.D. 815 at p. 817] that a secretary 
is a mere servant and that his position is that he is to do what he is told, 
and no person can assume that he has any authority to represent any¬ 
thing at all. 

Like any other employee, therefore, a secretary may be dismissed 
summarily and without notice at any time during the tenure of his office, 
e.g., for misconduct [ Pearce v. Foster, (1886) 17 Q.B.D. 536], wilful dis¬ 
obedience of any lawful order of the company, or, as held in Addis v. 
Gramophone Co. [ (1909) A.C. 488], even for an act of forgetfulness if it 
has, or is calculated to have, serious consequences. 

There may be cases, however, where the dismissal or discharge of a 
secretary may be wrongful depending upon the terms of the contract of 
employment. Where, for instance, a secretary is appointed with a defi¬ 
nite agreement for employment for a fixed period, no term can be imp¬ 
lied authorising the company to discontinue its business during such 
period resulting in the discharge of the secretary [ Turner v. Goldsmith, 
(1891) 1 Q.B. 544; Ogden v. Nelson, (1905) A.C. 109; Reigate v. Union 
Manufacturing Co. (1918) 1 K.B. 590, C.A.; Fowler v. Commercial Timber 
Co., (1930) 2 K.B. 1; Shirlaw v. Southern Foundries (1926) Ltd. (1939) 
2 K.B. 306]. On the other hand, where there is no such definite agree¬ 
ment, no term, as a rule, will be implied that the company cannot dis¬ 
continue its business [Re T. H. Farrer f Ltd. (1937) 1 Ch. 352]. 

An order for winding up, however, operates as the dismissal of the 
secretary along with all other employees of the company except when the 
business of the company is continued [s. 445 (3) ], but a voluntary wind¬ 
ing up does not so operate unless coupled with the sale of the com¬ 
pany’s business [Midland Counties District Bank v. Attwood, (1905) 1 
Ch 157; Reigate 7 s case, supra]. 

Where a secretary is wrongfully dismissed, he is entitled to damages, 
also like any other employee, and such damages would be measured by 
what he would have earned had his employment continued for the full 
term as stipulated in .his contract of employment, subject, of course, to 
his making the best effort to mitigate such damages through a similar 
employment elsewhere. 

A secretary, though a servant of the company as stated above, is an 
‘officer’ within the meaning of the Act [s. 2(30)], and as such officer, he 
occupies a fiduciary position in relation to the company. He cannot 
therefore, make any secret profit by virtue of his office, and if he does* 
he will be accountable to the company for such profit and misfeasance 
proceedings may also be instituted against him under s. 543 of the Act. 

Powers of secretary 

_ 4 

It may be recalled that the definition of ‘secretary* as given in 
s. 2 (45) of the Act contemplates for a secretary only the performance of 
duties ‘under the Act and any other ministerial or administrative 
duties. Again, as Lord Esher said in Barnet Hoars & Co/s case (supra) 
a secretary is a mere servant of the company and his position is that he 
is to do what he is told. Accordingly, it follows that a secretary as such 

LCL—18 
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can have no powers of management of a company nor can he make anv 
oMhe R eC 1 S i° n if m respect hereof. Thus, without an express authority 

lt n^°W d ’ he Ca o n0t , SUmm ° n 8 gGneral meeting of the company [Re 
State of Wyoming Syndicate, (1901) 2 Ch. 431]. nor can he register a 

transfer before it has been approved by the Board [Chida Mines^Ltd. v. 
Anderson, (190o) 22 T.L.R. 27]. In other words, a secretary as such has 
no authority to do any executive or managerial act and, therefore no 
assumption of any such authority can ever be made by any person in¬ 
tending to have any dealing with the company through its secretary. 
Accordingly, where a person has any dealing with the company on the 
basis of any representation made by the secretary, it is for such person 
to prove that the secretary had the authority to make such representation 
so as to bind the company. Such authority may be proved by evidence 
either showing that it was expressly conferred upon him by the directors, 
or of a course of conduct from which it might be implied ( Barnet Hoars 
& Co. s case, supra). In the absence of any such proof, the transaction 
will not bind the company. Thus, a company is not liable for the acts 
of its secretary in inducing persons to take shares in the company [New- 
lands v. National Employers’ Accident Association, (1885) 54 L.J.Q.B. 
428]. On the other hand, where a secretary is authorised by the direc¬ 
tors to do certain acts, any act done by him within the scope of his 
authority will bind the company even if it is done fraudulently and 
enures not for the benefit of the company but of the secretary himself 
[Lloyd v. Grace, Smith & Co. (1912) A.C. 716]. But a company can¬ 
not be held liable where the secretary, for instance, issues a forged share 
certificate [Ruben v. Great Fingall Consolidated, (1906) A.C. 439]. The 
principles governing the relations between master and servant or princi¬ 
pal and agent apply in these cases as well. 

A discordant note to the aforesaid dictum of Lord Esher in Barnett, 
Hoars & Co.’s case has, however, been recently struck by Lord Den¬ 
ning, M.R. in Panorama Development ( Guildford ) Ltd. v. Fidelis 
Furnishing Fabrics Ltd. [(1971) 3 All E.R. 16] by observing: 


“These words (of Lord Esher) were approved by Lord Macnaghten in George 
Whitechurch Ltd. v. Cavanagh [(1902) A.C. 117 at 124]. They are supported by 
the decision in Ruben v. Great Fingall Consolidated [(1906) A.C. 439]; they are 
referred to in some of the text-books as authoritative. But times have changed. 
A company secretary is a much more important person nowadays than he was in 
1887. He is an officer of the company with extensive duties and responsibilities. 
This appears not only in the modem Companies Acts but also by the role .which 
he plays in the day-to-day business of companies. He is no longer a mere clerk. 
He regularly makes representations on behalf of the company and enters into 
contracts on its behalf which come within the day-to-day running of the com¬ 
pany’s business. So much so that he may be regarded as held out as having 
authority to do such things on behalf of the company. He is certainly entitled to 
sign contracts connected with the administrative side of a company’s affairs such 
as employing staff, and ordering cars, and so forth. All such matters now come 
within the ostensible authority of a company’s secretary.” 

and it was held that the cars in question were hired from the plaintiff 
company as a result of letters which described the defendant company as 
the contracting narty although the form of hiring agreement stated that 
the hirer was ‘R. L. Bayne’ who was described as ‘company secretary 
and was usually signed by Bayne himself and sometimes by the sales 
manager in his name when the car was delivered, and that the defen¬ 
dant company was liable for the amount of the hire of the cars. 
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In the same case, Salmon, L.J. expressed his opinion on the position 
and powers of a company secretary in the modern times in the follow¬ 
ing words: 

“I think there can be no doubt that the secretary is the chief administrative 
officer of the company. So far as matters concerned with administration, in my 
judgment, the secretary has ostensible authority to sign contracts on behalf of the 
company. If a company is ordering cars so that its servants may go and meet 
foreign customers at airports, nothing, to my mind, is more natural than that the 
company should hire those cars through its secretary. The hiring is a part of his 
administrative functions.” 

and held that the contracts in the case fell within the ambit of adminis¬ 
tration and secretary had ostensible power to sign on behalf of the 
company. Unlike Lord Denning, however, Salmon, L.J. refrained from 
expressing any ‘concluded opinion’ on the point whether a secretary has 
any ostensible authority to sign contracts relating to commercial trans¬ 
actions of the company such as a contract for purchase or sale of goods 
in which the company deals. In Re Maidstone Buildings Provisions Ltd. 
[(1971) 3 All E.R. 363], however, Pennycuick, V.-C. has in terms held 
that a secretary in performing the duties appropriate to his office is not 
concerned in the carrying on the business of the company. This view, 
it is submitted, is perfectly correct and seems to fit in well with the 
definition of ‘Secretary’ as given in our Act. 


Duties of secretary 


In the eye of law, as already stated, a person is appointed as secre¬ 
tary to perform the duties of a secretary as prescribed by the Act and 
any other ministerial or administrative duties. 

Among the duties prescribed by the Act and imposed upon the 
secretary or upon him as alternative to some other person may be men¬ 
tioned those relating to the making of (i) a declaration required by s. 
33 before incorporation of a company, and (ii) a statutory declaration 
required by s. 149 before commencement of business, signing of the an¬ 
nual return (s. 161), and verifying the< statement to be given to the 
Official Liquidator (s. 454). 

Apart from such statutory duties directly concerning a secretary, 
there are several duties of a ministerial or administrative nature imposed 
upon the company under the Act which fall to be performed by its 
secretary in discharge of his primary duty to ensure that the affairs of 
the company are conducted in accordance with the Act and the articles 
of the company. If, in respect of any such duty, penalty is imposed by 
the Act for default by the company upon officers who are parties to the 
default, the secretary, being an officer of the company as stated earlier, 
would be visited with such penalty in case of default. Thus, a secretary 
would be liable for default in delivering a return of allotment to the 
Registrar (s. 75), in publishing the company's name outside its place of 
business (s. 147), and in keeping several kinds of registers open to in¬ 
spection of members and other interested persons as required bv the 
relevant provisions of the Act. . r * 


It must be noted, however, that where a secretary is liable to any 

Who L S . ne TS ary J t0 pr °r TV 13 rea ’ for expression ‘Officer 

who is in default is defined in s. 5 of the Act as meaning any officer of 

the company who is knowingly guilty of the default or who knowingly 
and wilfully authorises or permits such default. • 
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f f° m th t e du , tles “ aforesaid, the articles of the company or 
the Board of directors determine the duties of a secretary and sometimes 
his contract of service defines such duties. In actual practice, however 
quite a number of such duties are implied by a course of conduct or deal- 
mg in respect of various matters affecting the administration of the affairs 
of the company. In ordinary course, a secretary attends all the general 
meetings of the company and of the directors and makes proper minutes 
of the proceedings in such books and in such manner as are prescribed 
by s. 193 of the Act; he is in charge of the various registers required to 
be maintained by the company under the Act and to ensure that they 
are kept up to date; he is in charge of all correspondence with the share¬ 
holders in regard to transactions with respect to their shares; he is res¬ 
ponsible for filing all such returns with the Registrar as are required to 
be so filed by the various provisions of the Act. Thus, a secretary per¬ 
forms these and several other duties of a ministerial and administrative 
nature. 


LECTURE XII 


MEETINGS 


Meetings of the company — Annual general meeting — Central 
Government's power to call annual general meeting — Statutory 
meeting — Extraordinary meeting — Company Law Board's 
power to call statutory or extraordinary general meeting — 
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Meetings of the company 

It is at the general meetings of the members of a company that the 
members of the company express their will by passing resolutions. Such 
meetings are of three kinds, viz. (1) Annual, (2) Statutory, and (3) 
Extraordinary. 


Annual general meeting 

Section 166 of the Act provides that every company shall in each 
year hold, in addition to any other meetings, a general meeting as its 
annual general meeting and shall specify it as such in the notice calling 
if and not more than fifteen months shall elapse between the date of one 
annual general meeting and that of the next. A company may hold its 
first annual general meeting within a period of not more than eighteen 
months from the date of its incorporation, and it will not then ^ neces¬ 
sary to hold any annual general meeting m the year of its ^corporaUon 
or in the following year. This provision is intended to enable the «>m- 
nanv to make up its first set of accounts for a longer period than what it 
wishes to be its financial year in cases where the first day of such year 
does not correspond with the date of its incorporation, and present them 

in time for the first annual general meeting. 
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As regards any annual general meeting other than the first, the Re¬ 
gistrar is given the power, for any special reason, to extend the time for 
holding it by a period not exceeding three months. 

In fixing the time limit for holding an annual general meeting under 
these provisions, regard must be had to the time limit prescribed by s. 
210 of the Act in respect of the presentation of accounts at such meeting. 
This section which will be dealt with in detail in the fourteenth Lecture 
requires the accounts of a company (other than the first set of accounts) 
to be made up to a date not earlier than the date of the annual general 
meeting before which they are to be presented, by more than six months 
from the day immediately following the period for which the accounts 
were last submitted before such meeting. The date of the annual gene¬ 
ral meeting at which such accounts are to be presented has, therefore, to 
be determined in the light of this provision and, in so doing, full advan¬ 
tage of the fifteen months’ grace provided in s. 166 as aforesaid may not 
be taken. Thus, for instance, where the accounting year of a company 
ends on 31st March, and accounts for the year 1964-1965 were presented 
at an annual general meeting held in July, 1965, the next such meeting 
for presenting the accounts for 1965-1966 would have to be held not later 
than in September, 1966, although s. 166 allows it to be held till October, 
1966, unless, of course, the Registrar extended the time for holding it by 
not more than three months in the exercise of his power as aforesaid. 

Every annual general meeting should be called for a working day 
during business hours, and should be held either at the registered office 
of the company or at some other place within the city, town or village 
in which the registered office is situate. The Central Government may, 
however, exempt any class of companies (e.g. non-profit-making compa¬ 
nies) from these provisions subject to such conditions as it may impose. 
The section further provides that a public company or a private company 
which is a subsidiary of a public company may by its articles fjx the time 
for its annual general meetings, and may also by a resolution passed in 
one gener^drmeeting fix the time for its subsequent annual general meet¬ 
ings. >A^private company may also in like manner and by a resolution 
agreed to by all the members fix the time as well as the place for its an¬ 
nual general meeting. 


Centra! Gover 


III! 


ent’s power to call annual general meeting 


In default of holding a meeting in accordance with these provisions, 
the Central Government, by section 167, is empowered, on the application 
of any member, to call or direct the calling of a general meeting and 
give such directions as it may think fit in regard to the calling, holding 
and conducting of such meeting notwithstanding anything in the Act or 
in the articles of the company. As an extreme example, the Central 
Government may even direct that only one member of the company, 
present in person or by proxy, shall be deemed to constitute the meeting. 

A heavy penalty of fine to the extent of Rs. 5,000 is prescribed to 
punish the company and every officer charged with the duty to call a 
meeting for default in holding an annual general meeting in conformity 
with the foregoing provisions of the Act or in complying with the 'direc¬ 
tions given by the Central Government, as the case may be, and a 
further fine to the extent of Rs. 150 for every day during which such 
default continues (s. 168). 
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purview of s. 186(1) which as wilTht ^ s P ecifically excluded from the 

Ltd AIR m i9ST a T 1 C ^ ain Tf cl ?; cum s t ances (In re Coal Marketing Co. 
LTiok n R ; 196 T 8 r C c i 119) * lt ^ how ever. been held by the Madras 

that the Court ^ ‘^72 V ' M ' HP - Fund ’ Ltd ' (AJR - Mad. 378) 

° ‘ h SOt j he power to appoint a chairman of an annual 

fo enabl^ th p m R P T? to be caUed b V the Board of directors in order 
to enable the Board to carry out its statutory duty under s 166 of th<* 

Act as aforesaid. The power under this section has now been transferred 

to the Company Law Board by the Amendment Act, 1974. 

Statutory meeting 


Every company limited by shares and every company limited by 
guarantee and having a share capital is required, by s. 165, to hold a 
statutory meeting of the members of the company within a period of six 
months and not less than one month from the date on which the company 
becomes entitled to commence business. The object of such meeting is 
to put the members of the company in possession of all important facts 
relating to the promotion and prospects of the company at an as early a 
date as possible. No such meeting need be held by a private company. 


Statutory Report 

Directors are required to send at least 21 days before the meeting a 
report called a statutory report to the members of the company. Even 
if the report is sent later than is required, it shall be deemed to have 
been duly forwarded if it is so agreed to by all the members entitled to 
attend and vote at the meeting. Such report shall state: 

(a) the number of shares allotted distinguishing those allotted as 
fully or partly paid up otherwise than in cash, the extent to 
which they are partly paid up, the consideration for those allot¬ 
ted as wholly or partly paid up and the total amount received 
in cash; 

(b) an abstract of the receipts and payments made thereout upto a 
date within 7 days of the date of the report under distinctive 
headings and an account or estimate of the preliminary expenses 
including commission and discount paid or to be paid on the 
issue or sale of shares or debentures; 

(c) names, addresses and occupations of its directors and auditors, 
and also of its manager, and secretary, if any, and the changes, 
if any, which have occurred since the date of the incorporation; 

(d) if any contract is required to be modified, the particulars of such 
contract with those of the proposed modification or the actual 
modification which is to be submitted for the approval of the 
members at the meeting; 

(e) the extent to which underwriting contracts, if any, have not 
been carried out and the reasons therefor; 

(/) the arrears, if any, due on calls from directors and manager; and 

( g ) the particulars of any commission or brokerage paid or to be 
paid in connection with the issue or sale of shares to any direc¬ 
tor or manager. 
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The report should be certified as correct by at least two directors, 
one of whom must be a managing director, where there is one. The 
auditors of the company must then certify the report to be correct in 
so far as it relates to the shares allotted by the company, cash received 
in Tespect thereof and the receipts and payments of the company. A 
copy of the report certified in this manner should be filed with the 
Registrar after copies thereof have been sent to the members of the 
company. 

It must be noted, in regard to clause (d) above, that a company can¬ 
not, before the statutory meeting, alter the terms of any contract referred 
to in the prospectus or statement in lieu of prospectus except subject to 
the approval of such meeting (s. 61). 


Procedure at the meeting 

When the statutory meeting is held, the directors must, at the outset, 
cause a list of members and the number of shares held by them respec¬ 
tively to be produced and to remain open and accessible to the members 
of the company during the continuance of the meeting. Furthermore, 
the members attending the meeting may discuss any matter relating to 
the formation of the company or arising out of the report without having 
to give any notice for such discussion, but no resolution of which notice 
has not been given in accordance with the articles can be passed. The 
meeting, however, may adjourn from time to time and a resolution may 
be passed at any such adjourned meeting if due notice thereof has been 
given in the meantime. 

Consequences of nor^ compliance 

In the event of any default in complying with the provisions of this 
section every director or other officer of the company who is guilty of the 
default shall be liable to a fine to the extent of Rs. 500. In case of default 
in filing the statutory report or in holding the statutory meeting, the 
company may be ordered to be wound up under s. 433. The Court may, 
however, give directions for the statutory report to be filed or a meeting 
to be held, as the nature of the default may be, and refuse to order the 
winding-up of the company (s. 443). 


Extraordinary meeting 

The articles usually distinguish between ordinary meetings and 
extraordinary meetings. The term ‘ordinary meeting’ is generally con¬ 
fined to the annual general meeting which, by the articles, is usually to 
be held at some specified period of the year. The articles in this behalf 
must now conform to the provisions of s. 166 discussed above. The 
articles further provide that the directors may call other meetings (which 
are known as extraordinary meetings) whenever they think fit, and that 
they shall call an extraordinary meeting whenever they are required so 
to do by a requisition signed by a specified proportion of the shareholders. 
Where the directors think fit to convene a meeting, they do so by resolu¬ 
tion passed at a duly convened and constituted meeting of the Board, 
and, if the articles so provide, a resolution in writing signed by the direc¬ 
tors without a meeting would be as effective as a resolution passed at a 
Board meeting. As regards a meeting on requisition, the articles, as 
stated above, usually contain provisions in that behalf. But s. 169 of the 
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That section provides that the directors must call an extraordinary 
meeting on the requisition of holders of not less than l/10th of such of 
the paid-up capital of the company as carries the right of voting in res¬ 
pect of the matter for which the meeting is to be called, or, in the case 
of a company not having a share capital, of members representing not 
less than l/10th of the total voting power of all the members havin* a 
right to vote in regard to such matter, and that, if the directors do not 
convene a general meeting within 21 days from the date of the deposit 

°* . . e . rec l u ^^ on on a da y n °t later than 45 days from such date, the re- 
quisitionists, or any of them representing a majority in value of the paid- 
up share capital held by all of them or not less than l/10th of the paid- 
up share capital of the company carrying the voting rights as aforesaid, 
whichever is less, or, representing not less than 1/lOth of the total voting 
power of all the members of the company, as the case may be, may them¬ 
selves convene such meeting in the same manner, as far as possible, as 
that in which meetings may be called N by the directors, and hold it within 
3 months from the date of the deposit of the requisition. Any such 
meeting duly commenced before the expiry of 3 months may be adjourn¬ 
ed to any day after the expiry of that period, without offending against 
any part of the section. 

The requisition may consist of several documents in like form but 
each must be signed by one or more of the requisitionists. Slight differ¬ 
ences of language in the documents so signed will not invalidate the effect 
of the requisition [Fruit and Vegetable Growers’ Association v. Keke - 
wick, (1912) 2 Ch. 52]. Besides, the requisition must state the matters 
to be considered at the meeting, and be deposited at the registered office 
of the company. 

The requisitionists. are entitled to be repaid by the company any rea¬ 
sonable expenses incurred by them due to the directors’ default, and the 
company in its turn shall retain the sum so repaid out of the fees or other 
remuneration for their services due or to become due by the company 
to such of the directors as were in default, but not out of any dividend 
due to them as shareholders of the company. 


Company Law Board’s power to call statutory or extraordinary 
general meeting 

If, in any case and for any reason, it is impracticable to call a meet¬ 
ing of a company other than an annual general meeting in any manner 
in which the meetings of that company may be called or to hold or con¬ 
duct it in any manner prescribed by the Act and the articles, the 
Company Law Board (and not the Court after the commencement of the 
Amendment Act, 1974) may, under s. 186 corresponding to s. 135 of 4he 
English Act of 1948, either of its own motion or on the application of 
any director of the company or of any member thereof who would be 
entitled to vote at the meeting, order a meeting to be called, held and 
conducted in such manner as it thinks fit, and give such directions as 1 
thinks expedient. The directions thus given may modify or supplement 
the operation of the provisions of the Act and of the company s articles 
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in gelation to the calling, holding and conducting of the meeting, and 
one such direction may be that even one member of the company present 
in person or by proxy shall be deemed to constitute the meeting. The 
Board may exercise this jurisdiction even where the application is 
opposed by other shareholders [Re El Sombrero . Ltd. (1958) 3 All E.R. 1] 
The very wide power conferred upon the Court (now the Board) by 
this section has, however, been criticized by a judge of the Calcutta 
High Court in Bengal and Assam Investors Ltd. v. J.K. Eastern Indus¬ 
tries Ltd. (A.I.R. 1956 Cal. 658) as ‘great, unsuitable and irresponsible' 
observing that the discretion granted under the section must be very 
sparingly used and used with great caution so that the Court does 
not become either a shareholder or a director of the company trying to 
participate in the internecine squabbles of the company. In this case the 
Court refused to exercise the power under the section on the ground 
that there was no impracticability in the matter of calling a meeting of 
the company since a notice had already been' issued calling an extra¬ 
ordinary general meeting and setting out the resolutions intended to be 
passed at such meeting demanded by the requisitionists. The assistance 
of the Court was sought only on the ground that the Chairman of the 
Board of directors whose removal was sought in one of the resolutions 
would not act impartially in the conduct of the meeting, but it was 
pointed out that it would be the shareholders, and not the chairman, 
who would vote on the resolutions and be in the control of the meeting 
and that, since the petitioner’s group was larger than the respondent’s 
group, there was no scope for equality of votes so that the Chairman by 
his casting vote could defeat the resolutions. 

For the principles governing the exercise of the power under s. 186 
as aforesaid, see In re Lothian Jute Mills Co. Ltd. (55 Cal. W.N. 646) 
Indian Spinning Mills Ltd. v. M.S.J. Bahadur Rana (A.I.R. 1953 Cal’ 
355), and In re Ruttonjee and Co. Ltd. (A.I.R. 1969 Cal. 550). On the 
facts in the first two of these cases, it was held that it was impracticable 
to call, hold and conduct a meeting of the company and the power was 
exercised, whereas in the last case the Court refused to exercise the 
power inasmuch as it was not impracticable to call, hold and conduct 
such meeting and observed that in order to decide whether it has become 
impracticable to call a general meeting, the Court in every case has to 
iook at the facts from a reasonable commonsense point of view and act 
ns a prudent person of business. 


Notice of meetings 

, these three kinds of meetings are, of course, general meetines as 

tiiey are meetings of all the members of the company ( Traco Enterprises 

noting Xa J lder3 A.I.R-1964 Ker. 273), and every member is entitled to a 
notice of every such general meeting. 

s ! 936 ’ j^^ederUirely a new section for 

sendc^of notices'tlf to for special resolution, 

service of notices, the number of members entitled to demand a poll and 

the form of proxy instruments, incapable of variation by the articles of 

^ ” atl ? s . were no Wr left to the va^ar^ of the 
Hfo^oters of companies, and the provisions made in the section’in respect 

WGre !° ^ strictl y complied with by each andevm“o2v 
except a pnvatejiompany not being a subsidiary company^ a pSbhc 
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company notwithstanding anything contained in its articles. This sec¬ 
tion is now replaced by a series of sections 171 to 186 which apply to 
every public company and every subsidiary company of a public com¬ 
pany notwithstanding anything to the contrary in the articles, and to 
every private company unless otherwise specified therein or unless the 
articles of the company otherwise provide (s. 170). 

Period of notice 

By s. 171 of the Act, at least 21 days’ notice should be given to mem¬ 
bers to call a meeting of any kind. It may also be called by a shorter 
notice provided that, in the case of an annual general meeting, consent 
is accorded to such notice by all the members entitled to vote thereat, 
and, in the case of any other meeting, such consent is given by members 
holding not less than 95 per cent, of the paid-up share capital carrying 
voting rights, or representing not less than 95 -per cent, of the total voting 
power exercisable at the meeting, according as the company has or has 
no share capital. Where any members of a company are entitled to vote 
only on some of the resolutions to be moved at the meeting and not on 
others, these members, for the purposes of the aforesaid provisions, shall 
be taken into account in respect of the former resolutions and not the 
latter. 


Contents of notice 

The next section specifies what should be contained in a notice and 
the persons on whom and the manner in which it is to be served. It says 
in sub-sec. (1) that every notice must state the place and the day and 
hour of the meeting and also the business to be transacted at the meeting. 
All business to be transacted at any general meeting of a company, an¬ 
nual or extraordinary, is classified as special by s. 173 of the Act with 
thfe exception of business relating to (i) the declaration of a dividend, 
(ii) the consideration of the accounts, balance-sheet and the reports of 
the directors and auditors, (in) the appointment of directors in place 
of those retiring, and (iv) the appointment and fixing of the remunera¬ 
tion of the auditors, which is transacted only at the annual general 
meeting of a company. The notice, where it refers to special business 
must have annexed thereto a statement (designated as Explanatory 
statement) setting out all material facts concerning each item of such 
business including, in particular, the nature of the concern or interest 
if any, therein of every director and the manager if any, and where any 
item of such business relates to, or affects any other company, the state 
ment must set out the extent of shareholding interest m such other co - 
D anv of every director, and the manager, if any, of the company it sue 
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advertisement that the statement has been forwarded to the members of 
the company. 

It is well to remember that every notice convening a meeting of a 
company must specify the business to be transacted thereat. If it does 
not, the provision being mandatory in character, it would be bad in law, 
and if any meeting is held in pursuance of such notice, the meeting would 
not be said to be duly convened and the resolutions passed thereat would 
be invalid [ Narayanlal v. Petit Mfg. Co., 33 Bom. L.R. 556; Kaye v. 
Croydon Tramways Co., (1898) 1, Ch. 358 (C.A.); Pacific Coast Coal 
Mines Ltd. v. Arbuthnot, (1917) A.C. 607]. Thus, if a resolution of 
which no notice is given is passed at a meeting of a company, it is void 
and idtra vires (Asansol Electric Supply Co. v. Ckunnilal, A.I.R. 1972 
Cal. 19). 

While considering what information concerning the special business 
to be transacted at a general meeting should be given in the notice con¬ 
vening such meeting, Kekewich J. said in Normandy v. Ind. Coope & 
Co. Ltd. [ (1908) 1 Ch. 84, at p. 102]: 


“Every case must be looked at with respect to its particular circumstances, and 
those directors will be well advised who take the shareholders into their confidence 
and tell them that they propose. ... to affect the position of the members in im¬ 
portant particulars which can be easily specified.” 

Accordingly, where directors are interested in any contract which 
is to be submitted to a meeting of the company for consideration, the 
notice convening the meeting should give particulars as regards such 
interest [Kaye's case, supra ; Tiessen v. Henderson, (1899) 1 Ch. 861; 
Normandy's case, supra). Similarly, the notice of a resolution to 
increase the capital of a company must specify the amount of the pro¬ 
posed increase; otherwise the notice would be bad and any resolution 
passed at the meeting in pursuance thereof would be invalid and ineffec¬ 
tive [MacConnel v. E. Trill & Co. (1916) 2 Ch. 57]. 

So far as our country is concerned, all the material facts concern¬ 
ing any item of special business to be transacted at a general meeting 
of a company are required to be set out in a separate statement under 
s. 173 of the Act and this ‘Explanatory statement’ has to be annexed to 

~? e L°^ Ce mee ti n £‘ The object of this section is to ensure that 

all the facts having a bearing on the questions to be discussed at the 
meeting are brought to the notice of the shareholders so that the share¬ 
holders may be enabled to exercise an independent judgment in respect 
thereof. Such statements, however, should not be too strictly construed 
tor what is required in such statements is that their contents are clear 
to an ordinary person engaged in business. Thus, where a company for 
instance, intends to invest its capital in a new undertaking and a reso¬ 
lution to that effect is proposed before the ‘general body* it is not neces¬ 
sary to state in the Explanatory statement annexed to the notice of the 
ESS" 1 "* ^ at requirements for opening new undertaking are 
5*** °f the licence under s. 11 of the Industries (Development 
Cal J^ ulaUon ) Act ls obtained (Sitaram v. Banwarilal, A.I.R. 1972 

_ The question whether all material facts were disclosed in the 
Explanatory statement depends for its solution on the facts of each case 
it is not the function of such statement, however, to travel beyond the 
scope of the proposed resolution. Material facts have, indeed to be 

^^..^ulars (East India Commercial Co.’Ltd.X. 
Raymon Engineering Works Ltd., A.I.R. 1966 Cal 232) 
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Where a notice or an Explanatory statement is challenged as being 
in contravention of the provisions of s. 172 or s. 173 as aforesaid, the 
question always is a mixed question of fact and law and cannot be allow- 
ed to be raised for the first time either at the stage of arguments or in 
an appeal. But where the contravention together with all the material 
particulars in respect thereof is properly pleaded and proved, it would 
nullify the action taken at the meeting in pursuance of the notice (L. C. 
Kapadia v. L. B. Desai, A.I.R. 1972 Bom. 276). 

Construction of notice 

Notices, as already stated, are to be construed as a businessman 
would construe them, and to be understood in the ordinary sense, sub¬ 
ject, however, to the rule that the shareholders to whom they are addres¬ 
sed, must read them in the light of the Acts of Parliament and the terms 
of the memorandum and articles of the company concerned which, in 
law, they are presumed to know [ Alexander v. Simpson, (1889) 43 
Ch.D. 139; Espuela Land and Cattle Co. (1900) W.N. 139]. But while 
considering the efficacy of any such notice a benevolent construction 
will not be adopted so as to defeat the provisions of the statute (L. C. 
Kapadia v. L. B. Desai, supra). 


Service oj notice 

The notice must be given in the manner prescribed by s. 53 of the 
Act to (i) every member of the company, (ii) every person on whom the 
shares of any deceased or insolvent member have devolved, and (iii) the 
auditor or auditors of the company for the time being [s. 172 (2)]. An 
omission to give the notice to any person entitled to it invalidates the 
meeting [ Smyth v. Darley, (1849) 2 H.L.C. 789]. Any accidental omis¬ 
sion to give notice to, or non-receipt by, any member or any other per- 
s6n entitled thereto, however, shall not invalidate the proceedings at the 
meeting held in persuance of such notice [s. 172(3); Re West Canadian 
Collieries Ltd. (1960) 1 All E.R. 26], but a mistake of law is not ‘acciden¬ 
tal’ [Musselwhite v. C. H. Musselwhite & Son, (1962) 1 All E.R. 201], 


Adjournment of meeting 

Now, where a meeting is properly convened, it cannot be postponed 
by the directors in the absence of power conferred on them by express 
provisions in the articles, but it may be adjourned by the chairman e.g., 
for want of quorum, if the articles contain power in that behalf 
v. Paringa Mines, (1906) 2 Ch. 193]. But a chairman is not bound to 
adjourn a meeting when called upon by the membere present at the 
meeting unless the articles provide to the contrary [Salisbury Gold 
Mining Co. v. Hathorn, (1897) A.C. 268]. It has, however, been held in 

John v. Rees [(1969) 2 All E.R. 274] that the r h b^it^an be 

power to adjourn the meeting in the event of disorder, but it can D 

exercised only as a last resort if his attempts to restore order and to 

obtain a resolution of the meeting to adjourn in a<J t artta 
articles have failed. In exercising this power the chairman must act in 

good faith and must not adjourn the meeting for longer * d 

situation seems to demand and not sine die as was done in that case an 

was held to be invalid. 
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Further, an adjourned, meeting is a continuation of the original 
meeting in law and, therefore, fresh notice thereof need not be given 
unless the articles so provide [Scadding v. Lorant, (1851) 3 H.L.C. 418; 
Wills v. Murray, (1850) 4 Ex. Hep. 843]. 


Quorum 

Quorum means a certain number of members on whose presence the 
meeting of a company can commence its deliberations. This number is 
usually fixed by the articles. Unless, however, they provide for a larger 
number, the quorum shall, in the case of a public company (other than 
a public company which has become such by virtue of s. 43A), be five 
members, and in the case of any other company, two members, person¬ 
ally present (s. 174). Again, for the purpose of such quorum, one 
person may be counted as two or more members if he holds shares in 
different capacities, e.g., as a trustee and also in his own right, if the 
articles require a specified number of ‘members' personally present 
[Neil McLeod & Sons Ltd., Petitioners, (1967) S.L.T. 46]. 

Section 174 further provides that if a quorum is not present within 
half an hour from the time appointed for holding the meeting, the meet¬ 
ing, if called on the requisition of members, shall stand dissolved, and in 
any other case, it shall stand adjourned to the same day in the next week, 
at the same time and place, or to such other day and at such time and 
place as the Board may determine. If, at the adjourned meeting also, a 
quorum is not present within half an hour of the time appointed for hold¬ 
ing the meeting, the section says that the members present shall be 
quorum. These provisions apply both to a public company and a private 
company unless otherwise provided by their articles. 

Thus, so far as an adjourned meeting of a company is concerned, 
not only one member present in person and one by proxy would consti¬ 
tute a quorum [Daimler Co. Ltd. v. Continental Tyre and Rubber Co. 
(Great Britain ), (1916) 2 A.C. 307, 325], but even two members present 
by proxy or one member present in person would be sufficient for the 
purpose [Jervis Motors ( Harrow) Ltd. v. Carabott, (1964) 3 A11E.R. 89]. 
This is because the section, as regards such meetings, only says ‘members 
present* and not ‘members personally present* as in the case of the origi¬ 
nal meeting as stated above, and the plural ‘members’ includes the singu¬ 
lar ‘member* as a matter of interpretation of statutes. 

In any case, where the relevant article in the company’s articles of 
association is similar to reg. 49 of Table A in the First Schedule to the 
Act which prohibits the transaction of any business at any general meet¬ 
ing unless a quorum of members is present ‘at the time when the meeting 
proceeds to business’, the resolution passed at such meeting would be 
perfectly valid even if a quorum which is present when the meeting 
begins, falls below the required number on account of a member who 
opposed the resolution leaving the meeting before the vote is taken [Re 
Hartley Baird, Ltd., (1955) 3 Ch. 143]. L 

Chairman 

Before a meeting can start its business, it must have a chairman. 
The articles may provide for the appointment of a chairman to preside 
at the meetings of the company. Where no such provision is made the 
members present at the meeting shall elect any one of them to be the 
chairman of such meeting on a show of hands. If a poll is demanded on 
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^, el - tl0n ° f • the it 1 must b e taken forthwith in accordance 

with the provisions of the Act by the chairman elected on the show of 

hands. If, as a result of the poll, some other person is elected chairman 
he would be the chairman for the rest of the meeting (s. 175). * 

It is the duty of the chairman to keep order and see that the business 
is properly conducted, and not to close the meeting prematurely. If he 
does so, a new chairman may be appointed and the business of the meet¬ 
ing may be continued [He Indian Zoedone Co., (1884) 26 Ch D 10- 
National Dwellings Co. v. Sykes , (1894) 3 Ch. 159; Narayan v Kale - 
eswarar Mills, A.I.R. 1952 Mad. 515]. This principle will not, however 
apply where a meeting, though called, could not be held due’to pande¬ 
monium and confusion and a note to that effect has been made in the 
minute book by the chairman inasmuch as the meeting in such a case 
cannot be said to have commenced and consequently, no question of the 
chairman closing or dissolving the meeting prematurely can ever arise 
(V. Selvaraj v. M.H.P. Fund Ltd., A.I.R. 1968 Mad. 378). At any rate, 
the chairman is not merely a dummy. He has a discretion with regard 
to the general conduct of the meeting and he may not allow every mem¬ 
ber to talk as much as he likes [Wall v. London and Northern Assets 
Corpn. (1898) 2 Ch. 469]. His decisions upon points of order and on 
any incidental questions that arise in course of the proceedings are to 
be prima jade taken to be correct (Re Indian Zoedone Co., supra), 
and it the articles so provide, his decision as to the validity of a vote is, 
in the absence of fraud, conclusive [Wall v. London and Northern Assets 
Cmpn. (No. 2) (1899) 1 Ch. 550; Wall v. Exchange Investment Corpn . 
(1926) Ch. 143]. 

Resolutions 

Questions for consideration of a general meeting are generally pre¬ 
sented in the form of resolutions. A resolution may be proposed by the 
chairman or by some member and is seconded by another member, and 
then it is put by the chairman to the meeting whereupon it is open to 
discussion. When the discussion has closed, the chairman formally puts 
the resolution to vote by stating what the resolution is, and that it is 
proposed by X and seconded by Y. He then calls for a show of hands in 
favour of and against the resolution, and having counted the number pro 
and con, he declares the result saying either that the resolution is earned 
or that the resolution is lost. Thereupon a poll may be demanded it 
claimed by a sufficient number of members as hereinafter mentioned and 
the final result is declared after the poll is taken and the votes cast in 
favour’ and ‘against’ are counted. In the case of an equality of votes, 
whether on a show of hands or on a poll, the chairman may use his second 
or casting vote if such vote is given to him by the articles - Reference 
mav be made to reg. 54 in Table A for such provision and the articles of 
companies do usually provide for a casting vote to the chairman in such 

CaSe it must be noted, however, that if all the shareholders entitled to 
attend and vote at a meeting su^hlTsent Ts a^binding as 

[R. <Kri E.R. 1611 I» 
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by Younger, L.J. in Re Express Engineering Works Ltd. [(1920) 1 Ch. 
466], ‘all the requirements in connection with the meeting of a company 
are observed’, and if the matter assented to is one which can be dealt 
with in a general meeting by a special resolution, the requirement for 
notice of such a resolution is waived by the shareholders by giving 
their assent [Re Oxted Motor Co. (1921) 3 K.B. 32] 


Kinds of resolutions 

Now, resolutions under the present Act are only of two kinds: (1) 
ordinary, and (2) special. Extraordinary resolutions which were per¬ 
mitted under the Act of 1913 and are still permitted under the English 
Act of 1948 are done away with and can no longer be resorted to by the 
companies in this country. Section 189 of the Act defines the two reso¬ 
lutions. 

(1) An ordinary resolution is one passed at a general meeting of a 
company by a simple majority of members entitled to vote and voting in 
person or, where proxies are allowed, by proxy. Thus, if, for instance, 
out of 100 members entitled to vote on a resolution only 50 are present 
at the meeting, and out of these 50, 25 members vote in favour of the 
resolution and 15 against it, the remaining 10 abstaining from voting 
the resolution is passed. The precise words of a proposed ordinary reso- 
lution need not be set out in the notice convening the meeting if the busi¬ 
ness to be transacted at the meeting is specified therein, e.g. to fix the 
remuneration of the auditors. The position is, however, totally different 
m regard to notices of special resolutions* which must be set out with 
precision in the form in which they are proposed to be passed. 

(2) A special resolution is one passed at a general meeting of a com¬ 
pany when (i) notice of the general meeting specifying the intention to 
propose the resolution as a special resolution at such meeting has been 
duly given as required under the Act, and (ii) the votes cast in favour of 
the resolution by members entitled to vote and voting in person or, where 
proxies are allowed, by proxy, are not less than three times the number 
ot votes, if any cast against it by members so entitled and voting. 

Special resolutions are necessary for the following among other pur- 

pOSBS! * 

to change the name of the company with the consent of the 
Central Government (s. 21); 

Board G1 (s t ^)^ nemorandum ™ th leave of the Comnany Law 

to alter the articles of the company (s. 31) • 
to reduce the capital (s. 100); 

capi£T(* 99b POrti ° n 0i Capital> uncaUed > “to reserve 

to have the affairs of the company investigated by an insnector 
appomted by the Central Government (s. 237) • ^ ° 

to Wind up a company voluntarily (s. 484); and 

g T eral aUthori , ty on the liquidator or an authority 
i f 3 r y partlcular arrangement with reference to a 
Uon^s. d 494) le ° f property of a ““Pany in voluntary liquida¬ 
te^ Exhaustive list of matters which require the sanction of 
holders by spectal resolution is given in Appendix B. f 


(a) 

(f>) 

(c) 

(d) 
<«) 

(f ) 

(ff) 

(h) 
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Chairman’s declaration 

Section 178 provides that the declaration by the chairman that a 
resolution has been carried shall, unless a poll is demanded, be conclu¬ 
sive evidence of the fact without proof of the number of votes recorded 
for or against the resolution. Accordingly, where the chairman does not 
find by his declaration the figures of votes for and against the resolution, 
it will not be open to any party to show from any alleged record of actual 
voting that the resolution was not carried (In re Sassoon Ltd., 30 Bom. 
L.R. 598), nor shall such declaration be at all affected even if it is later 
found that the resolution was passed by votes of unqualified shareholders 
[In re Clark & Co., (1932) S.C. 629]. But it would be otherwise, if the 
chairman’s declaration itself (containing his statement of the numbers 
of votes for and against a resolution) erroneously shows that the reso¬ 
lution has been duly passed [Re Caratal (New) Mines Ltd., (1902) 2 
Ch. 498; Dhakeshwari Cotton Mills Ltd. v. Neel Kamal, I.L.R. (1938) 
1 CaL 90]. In Re Caratal (New) Mines Ltd., special resolutions were 
put to the meeting and the chairman declared: ‘Those in favour 6; 
those against 23; but there are 200 voting by proxy, and I declare the 
resolutions carried as required by Act of Parliament’. It was held that 
the chairman had no right to count the proxies and that, therefore, on 
the face of the declaration of the chairman the resolutions had not been 
passed by the majority required by the statute. Even an article in the 
articles of association of a company deeming the chairman’s declaration 
conclusive can be of no avail in such cases. 


Resolution passed at adjourned meeting 

A resolution passed at an adjourned meeting either of a company, 
or the holders of any class of shares in a company, or a Board of direc¬ 
tors of a company is to be treated as having been passed on the day on 
which it was in fact passed and not on any earlier date (s. 191). 


Registration of resolutions 

By s. 192, a copy of each of the following resolutions (together with 
a copy of the statement of material facts annexed under s. 173 to the 
notice of the meeting in which the resolution was passed) and agreements 
s hall , within 30 days after the passing or making thereof, be printed or 
type-written and duly certified under the signature of an officer of the 
company and filed with the Registrar: (1) special resolutions; (2) 
resolutions which have been agreed to by all the members of a com¬ 
pany, but which, if not so agreed to, would not have been effective for 
their purpose unless they had been passed as special resolutions; (3) 
any resolution of the Board of directors or agreement executed by a 
company relating to the appointment, re-appointment or renewal of the 
appointment, or variation of the terms of appomtanent of a managing 
director* (4) resolutions or agreements agreed to by all the members of 
any clai of shareholders but which if not so agreed to, wocdd not have 
Sen effective for their purpose unless they had been passed by some 
narticular majority or otherwise in some particular manner, and all 
resolutions or agreements which effectively bind all l th 

»' • h r ri° u ”fsS.’uMrfrfXJS.- & 

S”S."S±*mTSST 2m.) .. — a) .1» 
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293; (6) resolutions approving the appointment of sole selling agents 
under s. 294 or 294AA; (7) resolutions requiring a company to be wound 
up voluntarily passed under s. 484(1) of the Act; and (8) copies of the 
terms and conditions of appointment of a sole selling agent appointed 
under s. 294 or of a sole selling agent or other person appointed under 
s. 294AA. 

Where articles have been registered, a copy of every such reso¬ 
lution which has the effect of altering the articles and a copy of every 
such agreement must be embodied in or annexed to every copy of the 
articles issued after the passing of the resolution or making of the 
agreement. Where, on the other hand, articles have not been regis¬ 
tered, a printed copy of every such resolution or agreement must be 
forwarded to any member at his request on payment of one rupee. 

This section also prescribes penalties for non-compliance with its 
provisions. 


Resolutions requiring special notice to company 

The Act provides five cases in which special notice of resolutions 
proposed to be moved at a meeting of the company is required to be 
given to the company, namely, (i) removal of a director (s. 284), (ii) 
appointment of an auditor other than a retiring one (s. 225), (iii) that 
a retiring auditor shall not be re-appointed (s. 225), and (iv) appoint¬ 
ment of a director in place of one who is removed (s. 284). This special 
notice is defined in s. 190 of the Act to mean a notice of the intention 
to move the resolution to be given to the company not less than 14 days 
before the meeting at which it is to be moved, exclusive of the day on 
which the notice is served or deemed to be served and the day of the 
meeting. The section then proceeds to say what the company should 
do with the notice. The company in its turn must immediately after 
the receipt of the notice give notice of any such resolution to its mem¬ 
bers and in the same manner as it gives notice of the meeting or, if 
that is not practicable, give the notice thereof either by advertisement 
in some newspaper having an appropriate circulation or in any other 
mode allowed by the articles, not less than 7 days before the meeting. 


Notice of members’ resolutions by company 

The Act further empowers members to require the company to give 
notice of resolutions intended to be moved by them at an annual general 
meeting of the company and to include such resolutions in the business 
to be transacted at that meeting. Sub-sections (1) and (2) of s. 188 in 
this connection provide that members representing l/20th of the total 
voting rights of the members having a right to vote on the resolution 
or business to which their requisition relates, or not less than 100 mem- 
rf/i? Riding shares on which an aggregate sum of not less than one 
rupe ? s P“d and entitled to vote as aforesaid can claim, by 
"3?"" at . thelr , ow " expense, (i) to have notice given by the 

to , lts members entitled to receive notice of the next annual 

S“teLfed 1 be° f any / e ? 1 . U i ti ° n Which may P 1 ^ 1 ^ be moved and 
“ “rf ded be moved at that meeting, and (ii) circulation among 

S^tement t0 re T v e notice ° f "W general meeting, oTTy 

2!? ^ not more than 1,000 words with respect to the matter 

at f ^t d meethig ny pr0posed resolution or the business to be dealt with 

LCL—19 
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, .i? 1 . 6 ? QX } sub-secKon prescribes the manner of service of the notice 
ot the intended resolution and circulation of the statement as aforesaid 
It says that notice of the resolution shall be given and the statement 
shall be circulated to members entitled to receive notice of the meeting 
by serving a copy of the resolution or statement on each member in 
the same manner, and as far as practicable, at the same time as the 
notice of the meeting, and notice only of the general effect of the reso¬ 
lution shall be given to any other member of the company in the same 
manner and at the same time as aforesaid. Where it is not practicable 
to serve the copy or give the notice at the same time as the notice of 
meeting, it must be served or given as soon as practicable thereafter. 

By sub-section (4), the obligation of the company as aforesaid does 
not arise unless a copy of the requisition signed by the requisitionists 
is deposited with the company not less than six weeks before the meet¬ 
ing in the case of the requisition requiring a notice of a resolution, and 
not less than two weeks before the meeting in the case of any other 
requisition, and a sum reasonably sufficient to meet the company’s 
expenses in giving effect to the requisition is deposited or tendered 
therewith. If, after a copy of a requisition requiring notice of a resolu¬ 
tion is deposited, the annual general meeting is called for a date six 
weeks or less after the copy is deposited, the copy, though not deposited 
within the time specified above, will be deemed to have been properly 
deposited. 

The next sub-section provides a check upon a possible abuse of 
the rights conferred by the section, and says that the company shall 
not be bound to circulate any statement if, on the application of the 
company or of any other aggrieved person, the Court is satisfied that 
the rights conferred by the section are being abused to secure needless 
publicity for defamatory matter. The Court in such a case may also 
order the company’s costs to be paid by the requisitionists although they 
are not parties to the application. 

A banking company, on the other hand, is empowered in itself not 
to circulate any statement, if, in the opinion of its Board, the circulation 
will injure the interests of the company. 

The business to be transacted at an annual general meeting must 
include the resolution of which notice is given, and accidental omission 
to give notice of the resolution to one or more members would not 
matter. 

Any officer of the company who fails to comply with the provisions 
of the section as aforesaid is punishable with fine extending to Rs. 5,000. 

The section is a faithful reproduction of s. 140 of the English Act, 
1948, except that the latter does not empower a banking company not 
to circulate any statement which is likely to injure its interests, and 
provides a penalty of £500 instead of Rs. 5,000. 


Amendments 

Where a resolution has been moved, an amendment may be pro¬ 
posed and, unless the articles otherwise provide, such amendment need 
not be seconded (Re Harbury Bridge, etc. Co., 11 Ch. D. 109, 118). But 
the amendment must not go beyond the scope of the resolution moved, 
or at least beyond the business covered by the notice convening the 
meeting Otherwise, the amendment becomes a counter-proposal which 
may be' rightly disallowed by the chairman. Thus, for instance, to a 
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resolution moved for the increase of capital of a company by Rs. 500,000, 
an amendment may be proposed to increase it by Rs. 300,000 or any' 
other sum within the sum specified in the resolution, but a proposal 
not to increase the capital cannot be moved as an amendment to such 
resolution and would be disallowed by the chairman. The rule is that 
the amendment must be positive and not a mere negation of the main 
motion. Again, in the same case, an amendment to increase the capital 
in excess of the sum specified in the resolution is also irregular for it 
would be unfair to move such a larger proposal particularly to those 
members who, being content with the proposed resolution as specified 
in the notice, choose to stay away from the meeting, or to be present 
at the meeting by proxy given on the basis of such resolution [Re Teede 
& Bishop Ltd. (1901) W.N. 52; Stroud v. Royal Aquarium, etc.. Society, 
(1903) L.T. 243]. Where, however, the notice is in general terms, in 
relation to any particular matter, there is wide scope for amendment 
[Baillie v. Oriental Telephone, and Electric Co. (1915) 1 Ch. 503]. For 
instance, if the notice convening the meeting includes among the items 
of business to be transacted at the meeting, the appointment of auditors, 
which only requires an ordinary resolution of the company, any number 
of amendments may be moved to any resolution that may be proposed 
at the meeting for the purpose. At any rate, if the chairman refuses to 
allow a proper amendment to be moved even under a mistaken idea 
that the amendment is ultra vires, the resolution may be irregular and, 
therefore, impeached. In such a case, failure on the part of the mover 
of the amendment to challenge the chairman’s ruling does not amount 
to a waiver of his right to impeach the resolution [Henderson v. Bank 
of Australasia , (1890) 45 Ch. D. 330; T. H. Vakil v. Radio Club, 47 Bom. 
L.R. 428]. 


Points of order 

A point of order can be raised by any member when anything is 
done or proposed to be done at a meeting which is contrary to the 
general rules regulating the conduct of the meetings. The particulars 
on which a point of order is raised must be given. Thus, where a point 
of order impeached all votes given at a meeting indiscriminately without 
specifying reasons, it was held that it was rightly disallowed (T. H. 
Vakil v. Radio Club, supra). 


Votes and Poll 

* 

, Section 87 of the Act, it will be recalled, prescribes the voting rights 
of holders of equity and preference share capital of a company As 
regards the former, it says that each such holder shall have a right to 
vote on every resolution placed before the company and that his voting 
nght on a poll shall be m proportion to his share of the paid-up equity 

A °V e com P any - Regulation 56 of Table A in the First Schedule 
to the Act gives effect to this provision of the section and provides that 
subject to any rights or restrictions for the time being attached to any 
class or Masses of shares, (a) on a show of hands, every member present 
m Person shaU have one vote, and (b) on a pill, *£■ voting rights of 
members shall be as laid down in s. 87 of the Act. It will thus be clear 

is left to ih ^"esmd !S e^entiaUy of a declaratory character, and it 
to ^ articles to determine the number of votes each member 
shall have on a show of hands and on a poll respectively. According]^ 
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articles of companies limited by shares very commonly provide that a 
member shall have one vote on a show of hands and one vote for every 
share held by him on poll, adopting one share as a unit in relation to 
the paid-up equity capital of the company, and every such member 
can exercise his right to vote as declared by s. 87, both on a show of 
hands and on a poll, in pursuance thereof. 

With regard to companies other than those limited by shares, the 
Act makes no provisions in respect of voting rights of the members of 
such companies except to provide by s. 29 that the articles of such 
companies shall be in such one of the Forms in Tables C, D and E in 
the First Schedule as may be applicable. 

Now, Table C which is applicable to a company limited by guarantee 
and not having a share capital, by regulation 14, provides that every 
member shall have one vote. Tables D and E, on the other hand, res¬ 
pectively apply to a company limited by guarantee and having a share 
capital and to an unlimited company, and besides the regulations given 
in each of them, those contained in Table A are deemed to have been 
included therein with the exception of a few of them so far as Table E 
is concerned. Accordingly, the voting rights of the members of these 
campanies are the same as those specified in regulation 56 of Table A 
as aforesaid. Articles of all these companies which are required by s. 26 
of the Act to be registered along with their respective memorandum 
of association, and to be in such one of the Forms in Tables C, D and 
E as may be applicable cannot, therefore, depart from the provisions 
with respect to voting rights of their members as contained in regula¬ 
tion 14 of Table C and regulation 56 of Table A, as the case may be. 
This kind of liberty is given only to companies limited by shares which 
may or may not have their own articles, and if they have, may exclude 
regulation 56 of Table A among others and make a distinct provision 
in respect of the voting rights of their members, with due regard to 
the provisions of s. 87 of the Act as stated above. 

A question may, however, arise as to the position in respect of 
voting rights of members where a company, whether limited by shares 
or otherwise, does not, through oversight, provide for the number of 
votes its members shall have in its articles. As regards a company limited 
by shares, that question would arise only if regulation 56 of Table A 
is specifically or otherwise excluded by a provision in its articles and 
yet no provision is made therein with respect to the number of votes 
each of its members shall have. Such contingencies, it may be readily 
conceded, are very rarely likely to occur, but when they do, the conse¬ 
quences are disastrous for the company concerned. It cannot pass any 
resolution even to amend the articles so as to provide for the voting 
lights of its members, much less for the purpose of carrying on its 


business activities. , . . _ x . , , 

It may be noted that the provisions relating to the articles of diffe¬ 
rent kinds of companies as stated above are analogous to those in tfte 
English Act of 1948. In fact, this has been the position since the enact¬ 
ment of the English Act of 1929 and amendment of our Act of 1913 m 
1936 following upon that enactment, and the contmgency mentioned 

above could arise under both of them. v n o\i*h Act of 

To meet that contingency, therefore, s. 115 of the English 

1929 inter alia provided that in so far as the articles of a comp ^ 

not make any provision in that behalf, in the case of a company having 
a store capital every member shall have one vote m respect of each 
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share or each hundred pounds of stock held by him, and in any other 
case each member shall have one vote. Our Act of 1913^followed suit 
in 1936 when it was amended in several respects and s. 79(2) maae a 

similar provision in cl. (d) thereof. 

The provision enacted in the English Act of 1929 as aforesaid has 
been reproduced in s. 134(e) of the Act of 1948 obviously because the 
contingency for which it was enacted in the Act of 1929 has not in any 
way disappeared by reason of any provision in the Act of 1948. So far 
as our present Act is concerned, the position, as may have been noticed 
from the foregoing discussion, is in no way different from what it was 
under the Act of 1913, and yet, it is strange that the provision of s. 
79(2) (d) has not been re-enacted in our present Act. If one considers 
the disastrous consequences resulting from the want of any provision 
in the articles of a company in respect of the voting power of its mem¬ 
bers as pointed out above, it becomes imperative for the legislature to 
bring our Act in line with the English Act of 1948, and re-enact the 
provision of s. 79 (2| (d) of the Act of 1913 at a convenient place in the 
present Act. 


Restrictions on voting rights 

By s. 181, it is open to a company to provide by its articles that no 
member shall have any voting right in respect of any share registered 
in his name on which any calls or other sums presently payable have 
not been paid and in regard to which the company has, and has exer¬ 
cised, any right of lien. But on no other ground, e.g. that the member 
has not held the shares for any specified period preceding the date on 
which the vote is taken, can a public company or a private company 
which is a subsidiary of a public company prohibit any member from 
voting (s. 182). 

Next, on a poll, it is not obligatory upon a member having more 
than one vote, or his proxy or any other person entitled to vote for 
him to cast all his votes in the same way. He can vote in one way in 
respect of some of his shares and in another way altogether in respect 
of others (s. 183). It must be noted that the Act in the same way as its 
English counterpart entitles a member to exercise his vote on a poll Mso 
through any person who is not a member of the company (s. 176). 


Right to vote in certain cases 

Where a body corporate, whether a company within the meaning 
of the Act or not, is a member of a company within the meaning of the 
Act, that body corporate, by s. 187, may, by a resolution of its Board 
of directors or other governing body, authorise such person as it thinks 
fit to act as its representative at any meeting of the company or at any 
meeting of any class of members of the company. If it is a creditor, 
it can likewise authorise any person to act similarly at any meeting of 
the creditors of the company. In either case, the person authorised 
vr ?~ d i-j entitled to exercise the same rights and powers on behalf 
of the body corporate which he represents as that body corporate could 
exercise if it were an individual member or creditor, as the case may 
be. The section is almost a verbatim reproduction of s. 139 of the English 
. °/ T 1948 wl *i ch for its true construction by the Court of Appeal 

andUwa* Bowl Amusements Ltd. [(1973) 1 All E.R. 379] 

and it was held that a liquidator of a parent company which had gone 
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into creditors’ voluntary liquidation, who had the effective management 
ot the company and its affairs and was in no sense a servant of the 
company constituted the ‘governing body’ of that company within s. 139 
(1) (a) of the Act and could execute the representational authority in 
his own favour under the seal of the company to act and vote on behalf 
of the company at the meetings of its subsidiaries. In the words of 
Russell, L.J., however, it would not be desirable to describe a liquidator 
as ‘the man in the saddle’ in a case where there have been ‘interferences 
by creditors or by Court order’ in the shape of directions as to how 
he should conduct the affairs of the company. 

Where the President of India or the Governor of a State is a mem¬ 
ber of a company, such person as may be appointed by the President 
or Governor, as the case may be, to act as his representative at any 
meeting of the company or of any class of members of the company is 
to be deemed to be a member of the company entitled to exercise the 
same rights and powers (including the right to vote by proxy) as the 
President or Governor could exercise as a member of the company 
(s. 187A). 


Who may vote? 

The person whose name appears on the register of members as the 
holder of a share is the only person entitled to vote at a general meeting 
of the company. Thus, even a bankrupt whose name remained on the 
register would be entitled to vote at such meeting [Wise v. Landsell, 
(1921) 1 Ch. 420], and in the absence of a contract, a person such as a 
mortgagee of shares whose name is entered in the register in respect of 
the shares would be entitled to vote in any manner he pleases [ Siemens 
Bros. v. Burns, (1918) 2 Ch. 324, 336]. It is, of course, open to a regis¬ 
tered holder of shares to bind himself by contract to vote, or not to 
vote, in a particular manner in accordance with the directions of the 
other party to the contract in some cases [ Greenwell v. Porter , (1902) 
1 Ch. 530], and such contract can also be enforced by a mandatory 
injunction [ Puddephatt v. Leith , (1916) 1 Ch. 200]. But even in such 
cases if the registered holder casts his vote in breach of the contract, 
the company cannot refuse to accept his vote, and the other party 
the contract will have rights only against the registered holder and 
not against the company. The principle is that the register of members 
is the only evidence of a member’s right to vote at a general meeting 
[Pender v. Lushington, (1877) 6 Ch. D. 70], and such right is a right 
to property which he may exercise in any manner he likes, so tnat 
even the Court has no power to go behind the vote and invalidate 
on the ground that he had a personal interest in 

the resolution different from that of the company, and didl not exercise 
his right in the best interest of the company [East Pant M nmg Co v. 
Merry weather, (1864) 2 H. & M. 254; Burland v. Earle 1902^ A.C. 
831 In fact the question of his motive in exercising the rig 
mally'irrelevant lPender’s case, supra). The Court, however wdl cer- 

tainly intervene and will not allow a majority of memt ? e J S t °™ g 
a fraud on the minority by dint of their voting Power by ^nctiomng, 
for instance, a sale of the property of the company tothems^ves 
undervalue [Menier v. Hooper’s Telegraph Works, (1874) C.K. 

App. 350]. 
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Where a share is held by more than one person jointly, the articles 
usually contain provisions as regards the votes of the joint holders. 
Such holders may request the company to have them names entered 
or altered in the register of members in any order they like, and where 
they hold more than one share, they may execute transfers so as to 
split their joint holding into two or more smaller joint holdings with 
their names in a different order in each split-account, and the company 
must alter the register accordingly. Regulation 57 of Table A provides 
that in cases of joint holders, the vote of the senior who tenders the 
vote, whether in person or by proxy, shall be accepted to the exclusion, 
of the votes of the other joint holders. 


Manner of voting 

Now, voting is generally done in this maimer. The chairman first 
takes a show of hands (s. 177), and each member therein counts as 
one vote, although he may hold proxies for others [Earnest v. Loma, 
etc. Co., (1897) 1 Ch. 1]. At or before the time the chairman declares 
the result, however, a poll may b : demanded by (i) five members having 
a right to vote on the resolution, present in person or by proxy, or (ii) 
any member or members (a) having not less than l/10th of the total 
voting power in respect of the resolution, or (b) holding shares with 
a right to vote on the resolution on which not less than l/10th of the 
total sum paid up on all the shares conferring the right has been paid 
up in the aggregate. In the case of a private company, only one mem¬ 
ber is entitled to demand a poll unless the number of persons present 
be more than seven in which case two members can demand it. Even 
the chairman himself on his own initiative may order a poll to be taken. 
A demand for poll can also be withdrawn at any time by those who 
made it (s. 179). It must be noted that these provisions are statutory 
and cannot be defeated by any provisions in the articles of a company. 

A f>oll demanded on a question of adjournment must be taken forth¬ 
with, and a poll on any other question, except as regards the election 
of a chairman which is provided for in s. 175, may be taken at any 
time within 48 hours as the chairman may direct (s. 180). 

When the poll is ordered to be taken, each person voting signs a 
paper ‘for’ or ‘against’ the resolution. The right to vote on such poll 
and the proportion of a member’s shar~ of the paid-up capital of the 
company must be determined, if a question arises, by a reference to 
the register of members (Pender v. Lushington, 6 Ch. D. 70). The votes 
so given on the poll are then counted by two scrutineers appointed by 
the chairman one of whom must be a member, if available and willing 
(s. 184). 

On the votes thus being counted, the chairman declares the result 
of the poll as to whether the resolution is passed or lost. The result of 
the poll is accordingly to be deemed to be the decision of the meeting 
on the resolution on which the poll was taken (s. 185). 

It may be noted here that the main difference between a poll and 
a voting on a show of hands is that whereas in the former proxies though 
held by one member may be counted, in the latter the member holding 
the proxies counts only as one or more votes as may have been fixed by 
the articles. 

If may also be noted that, in the absence of express provisions in 
the articles, the company has no power to take the poll by voting papers 
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being deposited at the office of the company because as a rule votes 
on a poll can only be given by persons present in person or by proxy 
at a meeting [Macmillan v. Le Roi Mining Co. (1905) 1 Ch. 231]. 

Proxies 


Although under the Act of 1913, a member had no right to vote by 
proxy it was usual to provide in the articles that a member could 
appoint another member of the company as his proxy, but the proxy 
as a rule had no right to demand a poll at the meeting. Now, however, 
by s. 176 of the present Act, any member entitled to attend and vote 
at a meeting is entitled to appoint another person, whether a member or 
not, as his proxy to attend and vote instead of himself, but a proxy so 
appointed shall not have any right to speak at the meeting. 

Further, unless the articles otherwise provide, (i) this provision 
cf s. 176 does not apply in the case of a company not having a share 
capital, (ii) a member of a private company cannot appoint more than 
one proxy to attend on the ^ame occasion, and (iii) a proxy in all cases 
can only vote on a poll. Besides, the notice calling a meeting must con¬ 
tain a statement that a member can appoint a proxy and that a proxy 
need not be a member. A proxy, it will be recalled, can also demand 
a poll (s. 179). 

Any provision in the articles which requires the instrument appoint¬ 
ing a proxy to be received by the company more than 48 hours before 
the meeting shall have effect as if a period of 48 hours had been specified 
in such provision. The articles of companies accordingly provide that 
such instruments must be deposited with the company not less than 48 
hours before the time notified for the holding of the meeting. There is, 
however, nothing in the Act to prevent the lodging of such instruments, 
less than 48 hours before the meeting. In either case, further proxies 
cannot be deposited after the date of the meeting for the purpose of a 
poll taken subsequently [S/iau? v. Tati Concessions, (1913) 1 Ch. 292], 
and if deposited, they cannot be used at an adjourned meeting, whether 
for the purpose of taking a poll or otherwise [McLaren v. Thomson , 
(1917) 2 Ch. 261, C.A.]. In fact, new proxies cannot be admitted at an 
adjourned meeting unless the articles so provide [ Jackson v. Hamlyn, 
(1953) 1 All E.R. 887]. Regulation 61 in Table A of the First Schedule 
to the Act would seem to meet these different situations in law and 
is usually adopted by companies in their articles of association. 

Invitations, if any, to appoint particular persons as proxies sent to 
any member at the company’s expense are discouraged by the Act, 
and every officer of the company who knowingly issues or wilfully 
authorises or permits the issue of such invitations is punishable with. 


fine extending to Rs. 1,000. 

An instrument of proxy is a writing authorising any person, whether 
a member of the company or not, to vote for a member at a certain 
meeting or meetings of the company. The proxy is thus an agent 
the shareholder signing the instrument of proxy and is not entitled to 
act contrary to the instructions of the latter. The relationship ofpnnci- 
nal and agent so created between the shareholder and the P™xy 
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Act, 1872 (Narayan v. Kaleeswarar Mills, A.I.R. 1952 Mad. 515). Simi¬ 
larly, in the absence of an express provision to the contrary in the articles, 
the death of a shareholder who has appointed a proxy, too, revokes the 
authority of the proxy. The articles of companies, however, usually pro¬ 
vide, as is done in Reg. 63 in Table A, that a proxy shall be valid notwith¬ 
standing the previous death or insanity of the principal, or the revocation 
bf the proxy or of the authority under which the proxy was executed, or 
the transfer of the shares in respect of which the proxy is given, unless 
the company has received notice of such death, insanity, revocation or 
transfer, as the case may be, before the commencement of the meeting 
at which the proxy is used. Such provision is necessary in order to 
ensure, in the interest of the company, that resolutions otherwise validly 
passed were not rendered invalid by any such contingency. Where, on 
the other hand, the authority of the proxy has not been revoked in 
accordance with the articles and the shareholder giving the authority 
desires to attend and vote at a meeting personally, he is free to do so, 
and if he does so attend and vote, the vote tendered by the proxy would 
be rejected. As observed by Romer, L.J. in Cousins v. International 
Brick Co. Ltd. [(1931) 2 Ch. 90]: 


. . When a shareholder appears at the meeting and says he prefers to vote in 
person, he is not revoking the proxy previously given, but doing an act which does 
away with the necessity of the proxy ever being exercised at all. A proxy is 
always subject to an understanding that the shareholder giving it does not elect 
to give his vote in person and when he in fact gives a vote in person he is not 
revoking the authority but taking a step which obviates the necessity of the proxy 
being used at all.” 


The instrument appointing a proxy may be in the form set out in 
the articles, but if it is in any of the forms set out in the Ninth Schedule 
to the Act, it shall not be questioned on the ground that it does not 
comply with the articles in that behalf [s. 176(6)], nor does a misprint 
or other palpable mistake on the face of a proxy entitle a company to 
reject it [Oliver v. Dalgleish, (1963) 3 All E.R. 330, in which the proxy 
intended to be used at an extraordinary meeting of the company had 
misdescribed the meeting as the annual general meeting and was yet 
held to be valid]. At any rate, it must be in writing in favour of any 
person, whether a member of the company or not, under the hand of 
the appointer or his attorney duly authorised in writing [s. 176(5)]. 

V ro *y Paper signed in blank and handed over to someone with 
authority to fill up the blank is, however, effective if the blank has 

?T 0perly up when tbe Proxy paper is deposited or used 

[Sad Grove v. Bryden, (1907) 1 Ch. 318]. 

imiJw° f - S ' 1? ? f° nfers UP 01 * the members of a company an 

right to mspect the proxies lodged with the company on an 

b 13 ! ^ alf - ma ! 6 t i hree days before meeting. The 
\ b ?J had durin S business hours of the company from 

^ereo/ 5 bef ° rG ^ commencement of the meeting until the delusion 


Minutes of proceedings 

With a view to ensuring the authenticity of the minutes of nrooeed 
mgs of general meetings and of those of the meetings of the Board of 
directors or every committee of the Board, s. 193 of the Act requires 
every company to cause minutes of all such proceedings to he kent 
by making within 30 days of the conclusion of eve^fuch meeting 
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concerned, entries thereof in books kept for that nurnose with their 
pages consecutively numbered. Further, each oage of every such book 
should be initialled or signed and the last page of the record of pro¬ 
ceedings of each meeting in such books should be dated and signed 
(a) in the case of the meeting of the Board or a committee thereof, by 
the chairman of the said meeting, or of the next succeeding meeting, 
and (b) in the case of a general meeting, by the chairman of the same 
meeting within the aforesaid period of 30 days or in the event of the 
death or inability of that chairman within that period, by a director 
duly authorised by the Board for the purpose. In no case, however, 
the minutes of proceedings of any meeting shall be attached to any 
such book by pasting or otherwise. 


Contents of minutes 

The minutes must contain a fair and correct summary of the pro¬ 
ceedings, and all appointments of officers made at any meeting must in¬ 
variably be entered in the minutes. In case of a meeting of directors or 
of a committee of directors, the minutes must contain the names of direc¬ 
tors present at the meeting and also the names of directors, if any. dis¬ 
senting from or not concurring in any resolution passed at the meeting. 
The chairman of a meeting, however, in all cases has a discretion in 
regard to the non-inclusion of any matter in the minutes which, in his 
opinion, (a) is or could reasonably be regarded as defamatory of any per¬ 
son, or (b) is irrelevant or immaterial to the proceedings, or (c) is 
detrimental to the interests of the company. The section also provides 
a penalty in case of default. 


Evidentiary value of minutes 

By s. 194, minutes of proceedings kept in accordance with the provi¬ 
sions of s. 193 as aforesaid shall be the evidence of proceedings recorded 
therein. Minutes, once made and signed, ought never to be altered by 
striking out or adding anything (Re Cawley & Co., 42 Ch.D. 204). 

Section 195 provides that, until the contrary is proved, every gene¬ 
ral meeting of the company or meeting of directors or a committee ot 
directors in respect of the proceeding whereof minutes have been kept 
in accordance with the foregoing provisions of s. 193 shall be deemed 
have been duly held and convened and all proceedings had thereat to 
have been duly had and all appointments of directors and hquidato 

made at the meeting to have been duly made. .i 

Though the minutes are evidence of the proceedings reco ^^ 
in as stated above, they are neither conclusive nor exclusive °f evince 
of all the proceedings that might have actually taken place at the meeting 
concerned ^The Court may fdmit other evidence to prove a. parhcular 

or ...n»o<jon ■*“». 1* 0 ™" 

Sfcfa VSTiurffi (KiTosm > Ch. 113; 

proof Doors Ltd., (1916) 2 Ch. 142], except where the party aHeg g th 
transaction is a director (Re Rotherham, Alum e^Co 25 

109], Where, however, an extraordinary gen 
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showed that no such contract was entered into, it was held that the plain¬ 
tiff was not entitled to lead evidence in proof of his claim as the minutes 
under the articles were conclusive evidence of the facts stated therein 
and that their accuracy could not be disputed unless they were shown 
to have been written up fraudulently [Kerr v. Mottram Ltd., (1940) Ch. 
657] or were wrong on their face [Re Caratal (New) Mines, Ltd., (1902) 
2 Ch. 498]. 


Location and inspection of minute book 

The Amendment Act, 1936, introduced four new sub-sections to s. 83 
of the Act of 1913 which are now re-enacted in s. 196 of the present Act. 
Sub-section (1) of s. 196 requires the minute books of a company in res¬ 
pect of all proceedings at general meetings held after 15th January 1937, 
to be kept at its office and allowed to be open for not less than two hours 
on each working day to the inspection of any member free of charge. 
The next sub-section entitles the members to call upon the company to 
furnish them with a copy of any of such minutes within seven days at a 
charge not exceeding six annas for every hundred words. Provisions 
of these two sub-sections, it must be noted, do not apply to proceedings 
at directors’ meetings and a member has no right to inspect the minute 
book of the proceedings of directors, much less to claim a copy thereof 
even if the articles provide that the books wherein the proceedings of 
the company are recorded, may be inspected [R. V. Mariquita, etc. Co. 
(1858) 1 E. & E. 289]. In case of default in complying with these provi¬ 
sions, sub-section (3) penalises the company and every officer, who is 
knowingly and wilfully a partly thereto, with a fine not exceeding Rs. 
500 for each offence. In addition, the Court may compel compliance 
with the provisions under sub-section (4). 

By s. 197, no document purporting to be a report of the proceedings 
of a general meeting of a company can be circulated or advertised at the 
expense of the company unless it includes the matters required by s. 193 
to be contained in the minutes of the proceedings of such meeting. 


Informalities and irregularities 

It is a cardinal rule of company law that prima facie a majority of 
members of a company is entitled to exercise the powers of the company 
and generally to control its affairs. Where no special provision is made 
by the constitution of a company, all the members of a company are 
bound by the acts not only of the major part but also of the major part 
of those who are present at a regular meeting of the company irrespec¬ 
tive of whether the members present be a majority of all the members 
of the company or not. The same rule applies also where any power of 
the company is delegated to a smaller body [Att.-Gen. V. Davy , (1741) 2 
Atk. 219; York Tramways Co. v. Willows, (1882) 8 Q.B.D. 685]. 

This rule is, however, modified by the Act in certain cases. A special 
resolution, for instance, requires a majority of 3/4ths of those voting at 
the meeting, and, therefore, where the Act or the articles require a spe¬ 
cial resolution for any purpose, a 3/4ths majority is necessary and a sim¬ 
ple majority is not enough [Edwards v. Halliwell (1950) 2 All E.R. 1064]. 

Rule in Foss v. Harbottle 

Again, where any specific powers are by the articles vested in the 
directors, a majority of members cannot exercise any of those powers 
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though it may approve of the exercise of such powers by the directors on 
any specific occasion. For instance, where in the purported exercise of 
such powers, the directors do any fraudulent acts causing loss to the 
company, the majority of the shareholders may complain of or condone 
? u ch acts as it may choose. In the leading case of Foss v. Harbotile 
[(1843) 2 Hare 461], two of the shareholders of a company took legal 
proceedings against the directors to compel them to make good the loss 
sustained by the company by reason of their fraudulent acts, and it was 
held that as the acts were capable of confirmation by the majority, the 
Court would not interfere and that it was left to the majority to com¬ 
plain of or condone the acts as they might think best. The reason be¬ 
hind this rule is that in these cases it is for the company to complain by 
suing the wrongdoer. The company is the proper plaintiff and the com¬ 
pany is the majority. The essentially procedural character of this rule 
was clearly expressed by Jenkins L.J. in Edwards's case (supra) while 
restating that rule as follows: 


“The rule in Foss v. Harbotile as I understand it, comes to no more than this: 
First, the proper plaintiff in an action in respect of a wrong alleged to be done to 
a company or association of persons is prima facie the company or the association of 
persons itself. Secondly, where the alleged wrong is a transaction which might be 
made binding on the company or association and on all its members by a simple 
majority of the members, no individual member of the company is allowed to main¬ 
tain an action in respect of that matter for the simple reason that, if a mere majority 
of members of the company or association is in favour of what has been done, then 
cadit quaestio” 

It must be noted at this stage that the rule in Foss v. Harbotile has 
no application where an individual membership right of a shareholder 
is alleged to be infringed by the company. A shareholder can sue in his 
own name where, for instance, he is prevented by the directors from 
exercising his right to vote at the meetings of the company. Explaining 
the distinction between these two types of cases Sir George Jessel, M.R. 
observed in Pender v. Lushington (6 Ch. D. 70 at p. 80): 


“He is a member of the company, and whether he votes with the majority or 
the minority, he is entitled to have his vote recorded—an individual right in respect 
of which he has a right to sue. That has nothing to do with the question like that) 
raised in Foss v. Harbottle and that line of cases. He has a right to say, whether I 
vote in the majority or minority, you shall record my vote, as that is a right of 
property belonging to my interest in the company, and if you refuse to record my 
vote I will institute legal proceedings against you to compel you’. ’ 

This passage was quoted with approval by Jenkins, L.'J. in Edwards 

case (supra ), and with reference to the facts of the case, the learned 

judge observed (at p. 1067): 

“The personal and individual rights of membership of each of them have been 
invaded by a purported but invalid alteration. In those circumstances, it seems to 
me the rule in Foss v. Harbotile has no application at all, for the mdividua^.mem¬ 
bers who are suing sue . . . in their own right to protect from invasion their own 

individual rights as members.” 

The rule formulated in Foss v. Harboltle is also applicable to general 
meetings, and the Court would decline to interfere, at the instance of a 
minority, in respect of domestic irregularities and informalities (Mac 
Doucjall v. Gardiner, 1 Ch. D. 13). In this case on a motion for ad,ourn; 
ment of a general meeting, the chairman ruled tha * n ° P , ,- if n( j 
manded. One of the shareholders filed a suit on beh f b ch c f 

all other shareholders except the directors compUmmg of the breach o 

tbn articles It was held that the suit should have been hied in me 
name of the compTny since it was for the majority of shareholders to 
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say whether they wished to complain or not. Mellish L.J. observed in 
that case: 

4 ‘In my opinion, if the thing complained of is a thing which, in substance, the 
majority of the company are entitled to do, or if something has been done 
irregularly which the majority of the company are entitled to do regularly, or if 
something has been done illegally which a majority of the company are entitled 
to do legally, there can be no use in having litigation about it, the ultimate end of 
which is only that a meeting has to be called, and then ultimately the majority gets 
its wishes.” 


Exceptions to rule in Foss v. Harbottle 

The rule in Foss v. Harbottle, however, is not an inflexible or 
universal rule. As Sir Gorge Jessel, MU., observed in Russell v. 
Wakefield Waterworks Co. (20 Eq. 474 at p. 480): 

“It is a rule subject to exceptions and the exceptions depend very much on the 
necessity of the case; that is, the necessity for the Court doing justice.” 

Again, in Baillie v. Oriental Telephone and Electric Co. Ltd. [ (1915) 
1 Ch. 503] Swinfen Eady, L.J. said (at p. 518): 

“In other words, it has been said that in certain cases members may sue on 
behalf of the corporation if the interests of justice require it.” 

To the same effect are the observations of Jenkins L.J. in Edward*s 
case (supra, at p. 1067): 

“These , exceptions are not directly in point in this case, but they show. . . . 
that the rule is not an inflexible rule and it will be relaxed where necessary in the 
interests of justice.” 

Accordingly, an action may lie at the instance of a minority where 
(i) the act complained of is ultra vires the company or illegal, so that 
there could be no question of the transaction being confirmed by any 
majority [Burland v. Earle, (1902) A.C. 83; North-West Transportati<m 
Co. v. Beatty, (1887) 12 App. Cas. 589], or (ii) the act complained of 
constitutes a fraud on the minority and the wrongdoers are themselves 
in control of the company so that the company is prevented from taking 
action against them by the votes controlled by them [Menier v. Hooper’s 
Telegraph Works, (1874) L.R. 9 Ch. App. 350; Burland’s case, supi’a; 
Birch v. Sullivan, (1958) 1 All E.R. 56; Heyting v. Dupont, (1964) 2 
All E.R. 273], or (iii) resolutions inconsistent with the articles, or 
requiring a qualified majority have been passed by a simple majority 
since a simple majority of shareholders cannot waive the strict observ¬ 
ance of the provisions of the statute or the memorandum and articles of 
the company [Quin & Axtens v. Salmon, (1909) A.C. 442; Edward’s 
case, supra']. Where, however, the statement of claim in an action 
brought by a minority shareholder and director of a company, suing on 
J^hjd* °* himself and all other shareholders, against the majority share¬ 
holder who was the other director and the company, did not allege ultra 
vires or fraud on the part of the majority shareholder, or any material 
appropriation of assets by him in fraud of the minority, but did allege 
that it was impossible for the company to bring an action against him 
m its own name, it was held by the Court of Appeal that on the facts of 
toe case justice did not require any departure from the rule in Foss v. 
Harbottle that in general an action to remedy a wrong done to the com¬ 
pany lay only at the suit of the company, and that, therefore, the action 

was not maintainable (Heyting’$ case, supra). Harman, L.J. observed 
in this case: 
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■ • , " ' ' th l 1 5. a f e cases . which su ggest that the rule in Foss v. Harbottle is not a 
rigid one and that exception will be made where the justice of the case demands it 
. . . I am content to assume that there may be misfeasance in respect of which the 
exception should be allowed, but I also agree that this is emphatically not a case 
where the rule should be further stretched.” * 


On the other hand, where three directors of a railway construction com¬ 
pany entered into a contract in their own names using their position as 
directors of the company and caused the company in general meeting 
oy virtue of their majority holding, to pass a resolution declaring that 
it had no interest in the contract, it was in an action by a minority share¬ 
holder that the Privy Council advised that the benefit of the contract 
belonged in equity to the company [ Cook v. Deeks, (1916) 1 A.C. 554], 
It will thus appear that despite the general jurisdiction of the Court 
to relax the rule in Fcss v. Harbottle in the interests of justice as a matter 
of law, except in the three classes of cases as already stated, it is very 
difficult in practice to establish a case for the exercise of such jurisdic¬ 
tion. 


Where an action by a minority is permissible, it can be started in the 
name of the company. This procedure, however, has more disadvantages 
than its utility since it involves the fight on an issue whether the mino¬ 
rity is entitled to use the company’s name, and the proceedings taken in 
the name of the company will often be stayed in order to ascertain whe¬ 
ther the steps taken by the minority are approved by the majority or 
the directors. In these circumstances, an action by the minority in the 
name of some shareholders suing on behalf of themselves and the others 
is to be preferred to the one in the name of the company. In Alexander 
v. Automatic Telephone Co. [(1900) 2 Ch. 56], Lindley, M.R. observed 
in this connection (at p. 69) as follows: 

“Under the circumstances an action by some shareholders on behalf of them¬ 
selves and the others against the defendants is in accordance with the authorities, 
and is unobjectionable in form; see Menier v. Hooper's Telegraph Works [(1874) L.R. 

9 Ch. App. 350]. An action in this form is far preferable to an action in the name ; 
of the company and then a fight as to the right to use its name.” 

These principles have been followed in this country as well [Vadilal 
v. Maneklal, 27 Bom. L.R. 48; Dhakeshwari Cotton Mills Ltd. v. Neel 
Kamal, I.L.R. (1938) 1 Cal. 90; Bhajekar v. Shinker, 36 Bom. L.R. 483]. 
In the last case. Rangnekar J. enunciated the law on the subject in the 
following terms: 


“Where an action is brought by shareholders they should distinctly allege the 
illegality of the act complained of and the impossibility of getting the company to 
impeach its validity. . . . The supremacy of the majority of shareholders is subject 
to certain exceptions; (a) where the act complained of is ultra vires the company, 
(b) where the act complained of is a fraud on the minority; (c) where■there is 
absolute necessity to waive the rule in order that there may not be denial o 
justice.” 

Bhasme, J. applied these principles in L. C. Kapadia v. L. B. Desaz 
(A.I.R. 1972 Bom. 276) and held that a suit by a minority of share¬ 
holders for permanent injunction restraining the defendants from acting 
as directors of a company alleging non-compliance with the mandatory 
provisions of ss. 173 and 258 of the Companies Act and an unauthorised 
alteration in the Board of directors was maintainable since a shareholder 

as such was interested to see that persons who were L 

tors were validly appointed as such though he could not interfere with 

the internal management of the company. intervene 

At any rate, the principle that Courts will not, in general, interve 

at the instance of shareholders in matters of internal management is, by 
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its very nature, applicable only when the company is a going concern. 
It can possibly have no application where an application is made to wind 
up the company because the very object of such application is to put an 
end to the company and for that purpose to terminate its management 
and vest it in the Court (Rajahmundry Electric Supply Corporation Ltd. 
v. A. Nageshwara Rao, A.I.R. 1956 S.C. 213). 


LECTURE Xni 

APPOINTMENT OF STAFF, ARBITRATION AND COMPROMISE 

Restrictions as to appointments of staff — Appointment of 
a firm or body corporate to an office or place of profit —- 
Restrictions on appointment of former managing agents and 
secretaries and treasurers to any office — Appointment of 
sole selling agent — Prohibition of appointment of sole selling 
agent in certain cases — Appointment of director, etc. to an 
office or place of profit — Employees’ securities and provident 
funds — Arbitration — Schemes of compromise and arrange - 
ment — Court’s power to sanction scheme — Variation of 
schemes — Enforcement of schemes—■Schemes of reconstruc¬ 
tion and amalgamation of companies — Scheme for ‘take-over* 
of shares — Amalgamation in public interest — Preservation of 
books of amalgamated company. 

Restrictions as to appointments of staff 

The Act imposes several restrictions in regard to appointment of 
staff, appointment of buying and selling agents, appointment to any office 
or place of profit and appointment of a manager. As the making of ap¬ 
pointments is an important function of the management of a company, 
it is necessary to examine the relevant provisions of the Act to ascertain 
the nature and extent of these restrictions. 

Sections dealing with such restrictions except as regards the appoint¬ 
ment of a manager are 204, 294, 314, 356, 357, 358 and 368 read with 
Schedule VII to the Act. Sections 356 to 358 deal with the appointment 
of a managing agent or his associate as a selling and buying agent of the 
company and s. 368 read with Sch. VII to the Act empowers a managing 
agent to appoint an officer or member of the staff of the company. Since, 
however, the system of managing agency has been abolished by Act 
17 of 1969 as from 3rd April, 1970, these sections have ceased to be 

effective, and consequently, they have been omitted from consideration 
in this Lecture. 

Appointment of a firm or body corporate to an office or place of profit 

By s. 204 which was amended by the Amendment Act, 1960, no firm 
or body corporate shall be appointed to, or employed in, any ofiice or 
place of profit under a company, other than that of trustee for deben- 

S'the company, for a term exceeding five years at a time, 
though the initial appointment or employment may he made for a term 
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™nf 0t ^° re th f n * en y u ars With 1116 a PP roval of the Central Govern- 
™ u fJ\ estrictlon ’ however, will not apply to the appointment of 
a corporate as a technician or a consultant. 

The section does not prohibit the re-appointment, re-employment or 
extension of the term of office of any firm or body corporate by further 
periods not exceeding five years at a time, but it cannot be sanctioned 
earlier than two years from the date on which it is to come into force 

The office or place of profit is deemed to be one under the company 
it the person holding it obtains from it anything by way of remunera¬ 
tion, whether as salary, fees, commission, perquisites, rent-free premises 
as a place of residence, or otherwise. 

The section does not apply to a private company unless it is a subsi¬ 
diary of a public company. 

Restrictions on appointment of former managing agents and secretaries 
and treasurers to any office 

Since the abolition of the system of company management by manag¬ 
ing agents and secretaries and treasurers as from 3rd April, 1970, and 
even prior thereto, erstwhile managing agents and secretaries and 
treasurers of companies and their associates sought to continue their 
control on the management of those companies by getting themselves 
appointed as secretary, consultant or adviser or to any other office in the 
company. In order to end this kind of subterfuge, the Amendment Act, 
1974, inserts s. 204A in the Act which forbids the appointment by any 
company of any individual, firm or body corporate who or which had 
at any time after 15th August, 1960, been holding office as its managing 
agent or secretaries and treasurers, or their associate, to any such office 
during a period of five years from the commencement of the Amendment 
Act except with the approval of (i) the company in general meeting and 
(ii) the Central Government. Where any such appointment has. how¬ 
ever, been made before the commencement of that Act, it is not to be 
continued after a period of six months from such commencement unless 
it has in the meantime been approved as aforesaid. 

The section then refers to the appointment of any such individual, 
firm or body corporate, or their associate as the secretary, consultant 
or adviser, or to any other office under the company during a period of 
five years prior to 3rd April, 1970, or at any time thereafter, and says 
that the Central Government may, for any good reason, require the 
company to furnish to it necessary information with regard to the terms 
and conditions of such appointment for determining whether or not 
such terms and conditions are prejudicial to the interests of the company. 
In the event of the company failing to furnish such information, the 
Central Government may appoint a competent person to investigate and 
report on the terms and conditions of the appointment concerned and 
the provisions of s. 240A of the Act (relating to seizure of documents by 
Inspector) shall, so far as may be, apply to such investigation. 

If after perusal of the information furnished by the company or 
the report of the person appointed as aforesaid, the Central Government 
is of opinion that the terms and conditions of the appointment are pre¬ 
judicial to the interests of the company, it may, by order, make such 
modifications therein as would, in its opinion, ensure that they are 
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longer so prejudicial, and the appointment will then be regulated accord¬ 
ingly as from the date specified in the order. 

It is important to note that though the section refers to ‘appointment’ 
throughout, the term includes ‘re-appointment’, ‘employment’ and ‘re¬ 
employment*. 


Appointment of sole selling agent 


By s. 294, sub-sec. (1), no company shall, after the commencement 
of the Amendment Act, 1960, appoint a sole selling agent for any area for 
a term exceeding five years at a time. The section, however, does not 
prohibit the re-appointment, or the extension of the term of office, of any 
sole selling agent by further periods not exceeding five years on each 
occasion. Further, by sub-sec. (2), the Board of directors of a company 
cannot appoint a sole selling agent for any area except subject to the 
condition that the appointment shall cease to be valid if it is not approved 
by the company in the first general meeting held after the date on which 
the appointment is made. If the company in general meeting dis¬ 
approves the appointment, it ceases to be valid with effect from the date 
of the general meeting [sub-sec. (2A)]. 

Sub-sec. (2) as aforesaid has recently been interpreted by the Cal¬ 
cutta High Court in Shalagram v. National Co. Ltd. [ (1965) 35 Comp. 
Ca*s. 706] and by the Bombay High Court in Arantee Mfg. Corporation 
v. Bright Belts Private Ltd., (A.I.R. 1967 Bom. 440) and it has been held 
in both of them that the condition prescribed in the sub-section is a 
‘condition precedent which attaches to the very making of the contract 
of appointment of a sole selling agent and non-compliance thereof would 
render the contract void ab initio \ The contract of appointment in these 
cases did not incorporate the condition that the appointment shall cease 
to be valid if it was not approved by the company at the first general 
meeting held after the date on which the appointment was made. Bose, 
C.J. in the Calcutta case observed: 


So the compliance with the provisions of the section is a condition precedent 
to the validity or invalidity of what is done and the neglect of the statutory require¬ 
ments would, therefore, obviously be fatal.” 

The learned Chief Justice also held that the appointment was not 
approved at the first general meeting held after the date on which it was 
made and for that reason too, the appointment was invalid. 

In the Bombay case, Tulzapurkar J. relied upon the foregoing obser¬ 
vations of Bose C.J. and also the observations of his learned colleague in 
the same case, and while holding on the preliminary issue that the con- 
tract of appointment of the sole selling agent before him was void ab 
initio, observed: 


“h- 5 ®®- p). a** stands, if an appointment of a sole selling agent is 
made by the Board of director subject to the condition mentioned in it, it would 

2;/ tmen ^ 11 X J M T ade such condition, it would be invalid 

anti void ab initio, and it is only when a valid appointment is made by the Board 

valS r t^?«Sl t€r * C £ mp i yi ^. g w ?A e condition mentioned in sub-sec. (2) that such 
valid appointment has to be put before the general meeting of the company for its 

approval, and under sub-sec. (2A), if the company in its general meeting dis- 
dSTrf w should cease to be vaUd with fro- the 

and said in conclusion: 


“I 


that the 


framed to take the view that s. 294(2) should be interpreted to mean 
. condition prescribed in the said section is a condition precedent which 
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attaches to the very making of the contract of appointment of a sole selling agent 
?nitio r ’ ,0n ” COmplianCe thereof would render the contract of appointment void ah 


Ou a close scrutiny of sub-secs. (2) and (2A) and in the light of 
established rules of interpretation of statutes, however, the decisions in 
both the cases, it is submitted, are incorrect. Firstly, it is evident, as 
Tulzapurkar J. has stated in his judgment, that both these sub-sections 
figure in Part VI of the Act dealing with ‘Management and Administra¬ 
tion’, and form part of Chapter II of that Part which deals with ‘Direc¬ 
tors’. Accordingly, the provisions contained in that Chapter in parti¬ 
cular must be construed as primarily dealing with what a company and 
its Board can or cannot do in course, and for the purpose, of the manage¬ 
ment and administration of the affairs of such company. Secondly, 
when conditions are imposed by statute for the conduct of any business 
or profession and such conditions are not observed, agreements, made, 
or transactions entered into, in course of such business or profession are 
nonetheless valid if no specific penalty is attached to them and the condi¬ 
tions are deemed to have been imposed only for administrative purposes 
(Calcutta National Bank Ltd. v. Rangaroon Tea Co. A.I.H. 1967 Cal. 
204). 

Now, it is clear from the provisions of sub-sec. (2) that, far from 
referring to any contract of appointment, it merely enjoins upon the 
Board of directors of a company not to appoint, for the purpose of the 
business of the company, a sole selling agent in respect of the products 
of the company except with the approval of the company in general 
meeting. The sub-section, however, does not say that a general meeting 
of the company should be called and held orily and specifically for 
considering the appointment before it becomes effective, and since such 
appointment, if found necessary by the Board in the interests of the 
company, cannot be delayed until a general meeting of the company is 
held, the sub-section appropriately provides that the appointment made 
by‘the Board shall be valid to start with, but the Board must bring it up 
for the consideration of the company at the very first general meeting 
held after the appointment was made, and if it is disapproved at such 
meeting, it shall cease to be valid as from the date of the meeting as 
provided by sub-sec. (2A) and not void ab initio. Accordingly, it will 
be clear that the contract for the appointment of a sole selling agent 
with a third party is beyond the purview of sub-sec. (2) and, therefore, 
it is wholly immaterial whether such a contract does or does not include 
the condition that the appointment shall cease to be valid if it is not ap¬ 
proved by the company at its first general meeting held after the date 


of the appointment. v 

In this connection, it is pertinent to note that where Parliament 

intended to invalidate any transaction between the company and a third 
party, it has done so in express terms, in the relevant sections of the 
Act, e.g., ss. 73, 125, 344 and 531A, and it has also made a distinction 
between an agreement of appointment of a sole selling agent and the 

appointment of such agent in sub-sec. (4) of s. 294 itself. ... . 

On the other hand, where Parliament did not intend to invalidate 
any transactions between the company and third parties but at the!same 
time intended to enforce compliance with the conditions presented m 
respect of such transactions as against the company and its officers a. a 
matter of efficient management and maintenance of the records and 
registers of the company, it has imposed penalties, civil or criminal 
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both, m respect of non-compliance with such conditions and left the 
transactions completely free from any penalty whatsoever with the result 
that the Courts have pronounced transactions of this kind which came 
before them for adjudication as positively valid. For instance, s. 56(3) 
of the Act prohibits the issue of a form of application for shares or 
debentures in the case of a public company unless it is accompanied 
by a copy of the prospectus. Contravention of this provision is made 
punishable with a fine to the extent of Rs. 5,000 but since no penalty 
is attached by the section to the contract of allotment resulting from 
the acceptance of the offer made in the application, it has been held 
to be valid by the Bombay High Court in Dhansukhlal v. The Jupiter 
Airways Ltd. (54 Bom. L.R. 777). Section 108(1) prohibits a company 
from registering a transfer of shares except on the production of a 
proper instrument of transfer. The section itself does not provide any 
penalty for the contravention of this provision but the company and 
every one of its officers guilty of the contravention would be liable to 
the penalty of fine as provided in s. 629A of the Act. The section does 
not also declare any registration of a transfer in contravention of the 
said provision as void and accordingly, it has been held by the Allahabad 
High Court in M. K. Sugar Mills Ltd. v. 1. K. Sugar Mills (A.I.R. 1955 
All. 135) that a registration of a transfer of shares by agreement of 
parties is valid and effective. 

Similarly, where Parliament intended that certain transactions 
should be voidable at the'instance of one party or the other, it has made 
specific provisions in that behalf, too, in several sections of the Act, e.q.. 
ss. 71, 416, etc. 

It will thus be clear that since sub-sec. (2) of s. 294 as aforesaid 
does not deal with the contract of appointment of a sole selling agent, 
no question of incorporating the condition specified therein in such con¬ 
tract can legally arise so that, in case of default, the contract.itself becomes 
void ah initio. As stated earlier, the sub-section is only in the nature 
of a directive to the Board of directors in the matter of the appointment 
of a sole selling agent in the course and for the purpose, of the business 
of the company, and in case of non-compliance, they may be liable to 
be punished with a fine as provided in s. 629A of the Act./On the other 
hand, the appointment of a sole selling agent, even if the condition 
mentioned in the sub-section is not incorporated in the contract of such 
appointment, would cease to be valid in the event of the general meeting 
of the company held next after the date of the appointment disapproving 
it as from the date of the meeting as peremptorily provided in sub-sec. 
(2A) of s. 294. 

The true effect of the two sub-sections, therefore, is that it is the 
duty of the directors to see, when they appoint a sole selling agent which 
they are entitled to do, that the appointment is placed before the first 
general meeting of the company held after the date of the appointment 
for its consideration, and if the meeting disapproves the appointment it 
will cease to be valid as from the date of the meeting, whether or not 
the contract of appointment contains such condition; but if the Board 
fails to place it before such meeting and the appointment is consequently 
neither approved nor disapproved the appointment will continue to be 
valid even if the contract contained the condition as aforesaid and only 
the directors will be liable to be penalised under s. 629A as stated above 

hi the two cases which have led to all this discussion, the condition 
specified jn sub-sec. (2) has been designated as a ‘condition precedent* 
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to the very act of appointing a sole selling agent. This expression in the 
context of a contract of appointment of a sole selling agent is, it is sub¬ 
mitted, inappropriate since a ‘condition precedent’ in relation to a con¬ 
tract is one which must be fulfilled or complied with before any rights 
or obligations can arise under the contract, and it is not the intention of 
the sub-section that the appointment shall be valid only after it is 
approved by the company in general meeting. If the condition specified 
in the sub-section must, if at all, be incorporated in the contract of 
appointment of a sole selling agent made by the Board and requires to 
be accorded any particular designation, it can, it is submitted, be styled 
a ‘condition subsequent’ since the appointment under the contract being 
initially valid is liable to cease to be valid on the happening of the event 
contemplated by the sub-section. Probably the Court in both the cases 
intended to say that the contract was void ab initio inasmuch as the 
condition did not form part of the contract, and to that extent, the 
condition was not complied wiih. As submitted earlier, however, the 
decision in both the cases regarding the interpretation of sub-sec. (2) 
of s. 294 is incorrect and needs to be reconsidered by the same High 
Courts or the Supreme Court. 

As regards the ban imposed by sub-sec. (4) on the appointment of 
a managing agent as a sole selling agent within three years of the cesser 
of his agency except with the approval of the Central Government, it 
has ceased to be effective after the expiry of three years from 3rd April, 
1970, on which date the entire system of managing agency came to be 
abolished by s. 324A which was inserted in the Act by s. 4 of the Com¬ 
panies (Amendment) Act 17 of 1969. A former managing agent of a 
company may, therefore, now be appointed a sole selling agent of the 
same company subject, of course, to the foregoing provisions of the 
section and the provisions of s. 294AA (post). 


Central Government's power to investigate terms of appointment 

The next sub-section empowers the Central Government to require 
any company having a sole selling agent to furnish to it such information 
regarding the terms and conditions of the appointment, of such agent as 
it considers necessary for the purpose of determining whether or net 
such terms and conditions are prejudicial to the interests of the company. 
In the event of the company refusing or neglecting to furnish such 
information, the Central Government may appoint a suitable pel son to 
investigate and report on the terms and conditions of the appointment 
of the agent concerned. On a perusal of the information or the report 
as the case may be, if the Central Government is of the opinion that 
the terms and conditions of the appointment are prejudicial to the 
interestTof the company, it may, by an order, vary them as it thinks 
iust and proper whereupon the appointment of such agent shall 
Suit.! 'i Iron, detn specified in the order b, the t.r»» end 

then „e in V .»• or by » h,b^ ngn 

Government may call for “formation a o£ determinin g 
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person to investigate and report on the terms and conditions of the 
appointment of all the selling agents. If on a perusal of the information 
or the report, as the case may be, the Central Government is of the 
opinion that a particular selling agent is, to all intents and purposes, 
a sole selling agent for such area, it may, by order, declare to that effect 
with effect from the date specified in the order and may also make 
suitable variations in the terms and conditions of appointment of that 
selling agent so as to preserve and protect the interests of the company. 
The appointment of such selling agent as a sole selling agent shall 
thereafter be regulated by the terms and conditions as varied by the 
Central Government. 


Company's duty to assist in investigation 

Sub-section (7) enjoins upon the company to produce to the person 
appointed by the Central Government for investigation and report as 
aforesaid all books and papers of, or relating to, the company in its 
custody or power, and otherwise to give all assistance to him in con¬ 
nection with the investigation which it may reasonably be able to give. 

The next and the last sub-section renders the company which refuses 
or neglects to furnish the information called for by the Central Govern¬ 
ment or to comply with the provisions of sub-section (7) and every 
officer of the company who is in default liable to be punished with fine 
uptc Rs. 5,000 and a further fine to the extent of Rs. 50 for every day 
after the first during which such refusal or neglect continues. 


Compensation to sole selling agent for loss of office 

The Amendment Act of 1965 has introduced s. 294A in the Act 
providing for prohibition of payment of compensation to sole selling 
agents for loss of office in certain cases. The section owes its origin to 
the observation of the Vivian Bose Commission regarding the abuse 
arising out of payment of compensation to sole selling agents for the 
uneMpired period of their agreement and implements the recommenda¬ 
tions of that Commission. According to this secUon, a com nan v is not 
to pay or be liable to pay to its sole selling agent any compensation 
for the loss of his office (1) where his appointment ceases to be valid 
on the disapproval thereof by the company in general meeting- (2) 
where he is appointed as a sole selling agent of the company "on its 
reconstruction, or of the body corporate resulting from the amalgama- 
J lon °£ the company with any other body corporate; (3) where he resigns 
his office otherwise than in view of the reconstruction of the company 
or its amalgamation as aforesaid; (4) where he is guilty of fraud or 
breach of trust in relation to, or of gross negligence in, the conduct of 
his duty as the sole selling agent; and (5) where he has instigated, or 

cf S bL ak f^n F nt rt n rect y f ° r f nd lu ectly in Ringing about the termination 
of his agency. The section further provides that where any such com¬ 
pensation has to be paid, it shall not exceed the remuneration for the 

of term or for three years ’ whichever is less, calcu¬ 
lated on the basis of the average remuneration actually earned by him 

during the three years immediately preceding the date of the cesser or 
dt™such 'SerJod ^ he heId the ° ffice for a less <* Period, 
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Prohibition of appointment of sole selling agent in certain cases 

Since it has been widely known that companies whose products 
hav e gained a market for themselves by reason of their quality and the 
demand for which far exceeds the supply, appoint sole selling agents 
to market such products, but really to benefit some of its directors and 
their relatives through such appointment. With a view to checking this 
kind or malpractice on the part of such companies, therefore, the Amend- 
ment Act, 1974, has introduced s. 294AA with elaborate provisions as to 
when a sole selling agent cannot be appointed by a company and also 
as to who cannot be so appointed except on certain conditions. 

According to this section, in case of goods of any category in res¬ 
pect of which, in the opinion of the Central Government, it is not 
necessary to create a market, that Government may, by notification 
in the Official Gazette, declare that sole selling agents shall not be 
appointed by a company for the sale of such goods for such period as 
may be specified in the declaration. 

The section then forbids the appointment of an individual, firm or 
body corporate having a substantial interest in a company as sole selling 
agent of that company unless it is previously approved by the Central 
Government. ‘Substantial interest’ for the purposes of this provision 
means the beneficial interest held, whether singly or taken together, 
in shares of the company, the aggregate amount paid-up on which ex¬ 
ceeds Rs. 5 lakhs or 5 per cent, of the paid-up share capital of the 
company, whichever is the lesser, by (i) an individual or any of his 
relatives, or (ii) one or more partners of a firm or any relative of such 
partner, or (iii) a body corporate, or one or more of its directors or 
any relative of such director. 

Again, no company having a paid-up share capital of Rs. 50 lakhs 
or more, shall appoint a sole selling agent except by a special resolution 
and with the approval of the Central Government. 

It may be noted that the provisions of sub-secs. (5), (6) and (7) 
of s. 294 as already noted as also those to be just stated below are to 
apply, so far as may be, to a sole buying or purchasing agent of a com¬ 
pany as they apply to a sole selling agent. 

The section further says that every company seeking approval of 
the Central Government in any of the cases as aforesaid must furnish 
such particulars as may be prescribed. 

Then, with regard to any appointment made before the commence¬ 
ment of the Amendment Act, 1974, which could not have been made 
if the foregoing provisions of the section were in force at the time of 
such appointment, the section declares that it shall stand terminated 
if, within six months from such commencement, the company fails to 
comply with those provisions by obtaining the authority of a special 
resolution and the approval of the Central Goyernment. 

If, however, a company in general meeting disapproves the appoint¬ 
ment, it will cease to have any effect from the date of the meeting. 

Finally, the section applies. to the re-appointment of a sole selling 
or buying agent, as the case may be, as well since an Explanation a 
the end of the section says that ‘appointment’ includes re-appointment. 


Appointment of director, etc. to an office or place of profit 

Turning again to office or place of profit in a company, by the 
amended ? 314, a director of a company shall not hold any office or 
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place of profit, and the following persons, firms or companies shall not 
hold any office or place of profit carrying a total monthly remuneration 
of Rs. 500 or more, other than that of a managing director or manager, 
banker or trustee for debenture-holders under the company, except with 
the consent of the company accorded by a special resolution: (a) any 
partner or relative of a director of the company; (b) any firm in which 
such director or relative is a partner; (c) any private company of which 
such director is a director or member; and (d) any director or manager 
of such a private company. This restriction also applies in relation to 
an office or place of profit under a subsidiary of a company unless the 
remuneration received from such subsidiary in respect of such office 
or place of profit is made over to the company or its holding company. 

The consent by a special resolution of the company above referred 
to, need not be a previous consent any longer. The Amendment Act, 
1965, has deleted the word ‘previous’ from sub-sec. (1) of the section 
and added a proviso saying that it shall be sufficient if such resolution is 
passed at the first general meeting of the company held after the holding 
of such office or place of profit. Where, however, a relative of a director 
or a firm in which such relative is a partner is appointed to an office or 
place of profit without the knowledge of the director, the consent of the 
company may be obtained either in the general meeting as aforesaid, or 
within three months from the date of the appointment, whichever is later. 

A special resolution contemplated by the section would be necessary 
for every appointment in the first instance, and also for every subse¬ 
quent appointment on a higher remuneration not covered by the original 
resolution except where an appointment on a time scale has been 
approved by the special resolution. 

The foregoing provisions of the section, however, do not apply where 
a relative of a director or a firm in which such relative is a partner 
has already been appointed to and holds any office or place of profit 
under, the company or its subsidiary before such director becomes a 
director of the company. 

Sub-sec. (2) of the section which hitherto penalized the director 
concerned for the contravention of the provisions of sub-sec. (1) as 
aforesaid in that he was to be deemed to have vacated his office as 
director from the date of the contravention has been replaced by a new 
one by the Amendment Act, 1965, which does not affect his office as 
director but only penalises those who are guilty of such contravention. 
According to this new sub-section, if any office or place of profit is held 
in contravention of the provisions of sub-sec. (1), the director, partner, 
relative, firm, private company or the manager concerned shall be deem¬ 
ed to have vacated his or its office as such on and from the date next 
following the date of the general meeting of the company or, as the 
case may be, the date of the expiry of three months as aforesaid, and 
shall also be liable to refund to the company any remuneration received 
or the monetary equivalent of any perquisite or advantage enjoyed by 
him or it in respect of such office or place of profit in the meantime. 

Besides, the sub-section as amended by the Amendment Act, 1974, 
forbids companies to waive the recovery of any sum thus becoming 
refundable to them unless permitted to do so by the Central Government. 

The section further, by sub-sec. (2A), makes it obligatory for every 
individual, firm, private company, or other body corporate proposed to 
be appointed to any office or place of profit affected by the section to 
declare in writing, before or at the time of such appointment, whether 
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nf 6 t'vL 11 iS 0r n °l connected with any director of the company in any 
of the ways already mentioned. y 

To the general provisions regarding the appointment of persons 
specified above to any office or place of profit under a company or its 
subsidiary, an exception is enacted by sub-sec. (IB) inserted'by the 
Amendment Act, 1974, in that (i) no partner or relative of a director 
or manager, (ii) no firm in which such director or manager or a relative 
of either is a partner, and (iii) no private company of which such 
director or manager, or a relative of either, is a director or member, 
shall hold any such office or place carrying a total monthly remunera¬ 
tion of not less than Rs. 3,000, except with the prior consent of the 
company in general meeting by a special resolution and the approval of 
the Central Government. Besides, the proviso to this sub-section requires 
a company to obtain such consent and approval within six months 
from the commencement of that Amendment Act for any appointment 
or re-appointment to any such office or place of profit made before such 
commencement. 


The provisions of this sub-section are sought to be implemented on 
pain of the person concerned being liable to refund to the company 
all the remuneration received by him or the monetary equivalent of 
any perquisites or advantages enjoyed by him. Sub-secs. (2B) and (2C) 
inserted by the same Amendment Act deal respectively with the contra¬ 
vention of the substantive provision of sub-sec. (IB) and the contra¬ 
vention of the provision of the proviso to that sub-section as aforesaid. 
The most astonishing feature of these two sub-sections is that, whereas 
in the case of contravention of the provision of the proviso the person 
concerned would be deemed to have vacated his office on and from the 
expiry of six months from the commencement of the Amendment Act, 
1974, or the date next following the date of the general meeting of 
the company referred to in the proviso, whichever is earlier, no remedial 
action is provided where any office or place of profit is held after the 
commencement of the Amendment Act, without the prior consent of 
the company by a special resolution and the approval of the Central 
Government. AD that the holder of the office in the latter case suffers 
is only to be liable to refund to the company all the remuneration and 
monetary value of all the perquisites and advantages enjoyed by him 
on and from the date on which the office was so held by him. Of course, 
by sub-sec. (2D) further inserted by the same Amendment Act, the 
corripany cannot, in either case, waive the recovery of any sum refund¬ 
able to it unless permitted by the Central' Government, but there is 
nothing to prevent the holder of an office in contravention of the sub- 
stantive provision of sub-sec. (IB) from continuing to function in such 
office regardless of his pecuniary liability envisaged in the sub-section 


as aforesaid. . , , , 

For the purposes of this section, an office or place is to be deemed 

to be one of profit if in case it is held by a director, such director over 
and above his remuneration as a director, and in case it is hel v 
any other person, firm, private company or body corporate, such other 
person, firm, private company or body corporate, obtains anything from 
the company by way of remuneration, whether as salary, fees, commi - 
sion. perquisites, the right to occupy any premises rent-free as place of 

residence or otherwise [sub-sec. (3)]. OV emnlinn 

By sub-sec. (4) inserted by the same Amendment Act, exemptio 

from the operation of the section is provided to a person who, 
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holding an office or place of profit in a company, is appointed by the 
Central Government as a director of the company under s. 408 of the 
Act in exercise of its power ‘to prevent oppression and mismanagement 
of a company’. 

Employees’ securities and provident fund 

The Act makes provisions for safeguarding the moneys v and secu¬ 
rities deposited with the company by its employees in pursuance of 
their contract of service and moneys contributed to any provident fund 
constituted by the company for their benefit. In the first case, the com¬ 
pany must keep or deposit the moneys and securities within 15 days 
from the date of the deposit in a post office savings bank account or 
in a special account to be opened by it for the purpose in the State 
Bank of India or in a scheduled bank, or where the company itself 
is a scheduled bank, either in itself or the State Bank of India or any 
other scheduled bank. In any case, no portion of such moneys or secu¬ 
rities should be utilized by the company except for the purposes agreed 
to in the contract of service (s. 417). In the second case, all moneys 
contributed to the provident fund, whether by the company or the 
employees, or received or accruing by way of interest or otherwise to 
such fund must, within 15 days from the date of contribution, receipt 
or accrual, as the case may be, either be deposited in the same way 
as in the first case, or be invested in the securities mentioned or referred 
to in clauses (a) to (e) of s. 20 of the Trusts Act, 1882. In any case, 
these provisions will not affect any right of the employees under the 
rules of a fund to obtain advances from or withdraw moneys standing 
to their credit in the fund, where the fund is a recognised provident 
fund within the meaning of cl. (a) of s. 58A of the Indian Income-tax 
Act, 1922, or where the rules of the fund contain provisions corres¬ 
ponding to rules 4 to 9 of the Indian Income-tax (Provident Fund Re- 
lief) Rules. Where a trust is created by the company with respect to a 
provident fund, the company must collect the contributions and pav 
them to the trustees within 15 days from the date of collection, and 
the trustees, on their part, must manage and deal with the fund in the 

same manner as the company in accordance with the provisions above 
referred to (s. 418). 

Section 419 entitles the employees to see the bank’s receipt for any 
money or security referred to in s. 417 or 418 for their satisfaction that 
the provisions of the Act are duly complied with and that their moneys 
and securities are properly safeguarded. The word ‘employee’ as used 
in s 419 means an employee as such and not an ex-employee or past 

0r * %t rS0 7 n 7 cor V tract of servic * has been put an end 

to (State v. Girdharlal, 63 Bom. L.R. 743). 

a officers of the company and trustees of 

a provident fund who knowingly contravene or authorise or permit the 

ent \° n ? f the p f ovlslons aforesaid with imprisonment for a term 
extending to six months, or with fine up to Rs. 1,000. 

Arbitration * 

Section 389 of the Act which replaced s. 150 of the Act of 1913 
empowered a company to refer to arbitration any existing or future 
f^P ute t f between itself and any other company or person i£ a“rd! 
ce with the provisions of the Indian Arbitration Act, 1940. In Original 
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Side Appeal No. 63 of 1959 ( Societe Italiana v. Hind Construction Ltd) 
it was held by the Bombay High Court that s. 150 of the Act of 1913 
preverited Indian l companies having recourse to any arbitration agree- 
mem otherwise than m accordance with the provisions of the Indian 
Arbitration Act 1940, and since the Act did not contain any provision 
i°r foragii arbitration, Indian companies could not enter into contract 
with foreign companies providing for arbitration by foreign arbitral 
bodies under any foreign law. This judgment was found To create a 
diHicult situation for Indian companies carrying on business with foreign 
collaboration since the contracts in respect of such collaboration often 
contained a provision for arbitration by foreign bodies in accordance 
with the rules of International Chamber of Commerce. With a view to 
obviating this difficulty, Parliament, by the Amendment Act, 1960, omit¬ 
ted s. 389 from Companies Act, thereby leaving the Indian companies 
free to enter into such arbitration agreements as may be permitted by 
their memorandum and articles of association. 

The view expressed by the Bombay High Court in the above case 
was later overruled by the Supreme Court in Societe De Traction etc. v. 
Kamani Engineering Co. Ltd. (A.I.R. 1964 S.C. 558) on the ground that 
s. 47 of the Arbitration Act, 1940, which did not appear to have been 
brought to the notice of the High Court in that case made its provisions 
applicable to all arbitrations and to all proceedings thereunder ‘save in 
so far as is otherwise provided by any law for the time being in force’, 
and that by the use of the quoted words the legislature had clearly 
made the provisions of the Arbitration (Protocol and Conventions) Act, 
1937, applicable to consensual arbitrations under the Arbitration Act of 
1940 when the conditions prescribed for the application of that Act 
were attracted even if the scheme of arbitration recognised thereby was 
inconsistent with ss. 3 to 38 of the Arbitration Act of 1940, and it was 
held that a suit by an Indian company on the basis of a collaboration 
agreement could be stayed under s. 3 of the Arbitration (Protocol and 
Conventions) Act, 1937. 

Schemes of compromise and arrangement 

Section 391 which corresponds to s. 206 of the English Act of 1948, 
empowers a company to compromise and settle disputes with its credi¬ 
tors and members without going to any arbitration for the purpose. 
The procedure laid down is this. Where a compromise or arrangement 
is proposed between a company and its creditors or any class of them, 
or between the comnany and its members, or any class of them, the 
Court may, on the application of the company, creditor or member 
thereof, or of the liquidator in the case of the company being wound 
up, order a meeting of the creditors or members concerned to be called 
held and conducted in such manner as it may direct. Before making any 
such order or any other order for that matter under the section or 
any order upder s. 394 (post) , however, the Court must give notice of 
every such and other application thereunder to the Central Government 

and consider its representations, if any (s. 394A). , 

With every notice calling the meeting sent to a creditor or member 

must be sent also a statement setting forth the terms of the proposed 

compromise or arrangement and explaining its effec^“"Jor 1 or man- 
interest if any, of the company’s directors, managing director or ma 
Lger whether in their capacity as such or as members or creditors of 
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the company or otherwise, in so far as such effect is different from the 
effect on the like interests of other persons. Where the notice is given by 
advertisement, the statement must be included therein, or the place at 
which copies thereof may be obtained by creditors or members entitled 

to attend the meeting must be notified (s. 393). 

If, at such meeting, the proposed compromise or arrangement is 
agreed to by a majority in number representing fths in value of such 
creditors or members present and voting (not on a show of hands but 
by poll) either in person, or where proxies are allowed under the rules 
made under s. 643, by proxy, at the meeting, the Court may sanction 
the same, whereupon it shall be binding on all the creditors or members 
and the company, or in the case of the company being wound up, on 
the liquidator and the contributories of the company. The Court may, 
in the meantime, stay any suit or proceeding against the company until 
the disposal of such application. The order of the Court shall not, how¬ 
ever, take effect until a certified copy thereof has been filed with the 
Registrar. A copy of every such order should further be annexed to 
every copy of the memorandum of the company issued thereafter in 
default whereof the company and every officer party thereto shall be 
liable to a fine to the extent of Rs. 10 for every copy. The order under 
this section is appealable. 

It may be noted that by annexing a copy of the order sanctioning 
the scheme to the memorandum of the company as required by the 
section as aforesaid, the scheme does not become a part of the constitu¬ 
tion or memorandum of the company so as to prevent an order for 
winding up being made under s. 392(2) (post) except in conformity 
with the altered constitution of the company [J. K. (Bom.) P. Ltd. v. 
New Kaiser-I-Hind Spg. & Wvg. Co. Ltd., A.I.R. 1970 S.C. 1041]. 

The effect of a scheme under this section, in the words of Younger 
J. in Re Guardian Assurance Co. [(1917) 1 Ch. 431, at p. 441], is ‘to 
supply by recourse to the procedure thereby prescribed, the absence 
of that individual agreement by every member of the class to be bound 
by the scheme which would otherwise be necessary to give it validity’. 

It may readily be conceded that companies, like individuals, may 
often find it necessary to compromise disputes or make arrangements 
with their creditors. But it is possible in all such cases that all the 
creditors may not be agreeable to the terms of the proposed compromise 
or arrangement, and it is to meet these difficulties that the Company 
law has laid down the method by which such compromise or arrange¬ 
ment may be effected so as to bind all the parties concerned. Thus, a 
scheme may be effected by adopting the procedure prescribed by this 
section by which, for instance, creditors are required to give up their 
security and accept fully paid up shares of'the company in place of 
their respective debts [Re Empire Mining Co. (1890) 44 Ch. D. 402], 
or to accept as their debtor under the composition a company to whom 
their debtor company’s assets are transferred under a scheme [Re 
Brownfield Guild Pottery Society , (1898) W.N. 80], or to agree to the 
creation of a prior charge on the assets of the company already charged 
in their favour [Re Dominion of Canada Freehold Estate and Timber 
Co (1886) 55 L.T. 347]. 

It must be noted that a scheme when sanctioned by the Court has 
a statutory operation and, therefore, it does not release other persons 
not parties to it from their obligations [Re Garner’s Motors Ltd. (1937) 
Ch. 549]. Accordingly,, a binding obligation created under a scheme be- 
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tween a company and its creditors does not affect the liabilitv nf tb 
surety for the company’s debts unless the contract of suretyship otw! 

Ltd A IR d 1970 s n c ab W73 tl °M al S B V k Ud ' V ' S " ? ikram Cotton Mills 
A.I.R 1963 Mad° f&j ’ ' S ' v. Sov Msun dara m Mills, 


Arrangement and compromise distinguished 

It may be noted that the section applies to compromises and arrange¬ 
ments. The word compromise’ implies some element of accommodation 
on each side and is not apt to describe total surrender. A claimant who 
abandons his claim is not compromising it. Similarly, the word ‘arrange¬ 
ment implies some element of give and take and not confiscation. A 
member whose rights are expropriated without any compensatory 
advantage is not having his rights rearranged in any legitimate sense 
of that expression [Re NFU Development Trust Ltd. (1973) 1 All E.R. 
135]. As Bowen, L.J. said in Re Alabama. New Orleans, Texas and 
Pacific Junction Railway Co. [(1891) 1 Ch. at n. 243], the object of the 
section is not confiscation. The Court has jurisdiction under the section 
only where the proposed scheme is not one of confiscation of the rights 
of any creditor or members of the company but one which embodies 
a compromise or arrangement in the true sense as just described. 

The distinction between a compromise and an arrangement is that 
whereas there can be no ‘compromise’ unless there is some dispute, 
there is no such limitation in the case of an ‘arrangement’. Pointing out 
this distinction in Mercantile Investment and General Trust Co. v. In¬ 
ternational Co. of Meocico (1891) [(1893) 1 Ch. 484n, at p. 491], Fry 
L.J. observed: 

“In my opinion, the power to compromise does not include the power to give 
up one chose in action, namely, a secured debenture, in exchange for another chose 
in action of a totally different kind, namely, a preference share, in the absence of 
all disputes as to the rights of the creditor, or all difficulty in enforcing those rights, 
and* of any suggestion that the full fruits of those rights could not be obtained. 
Such a transaction may be described as an exchange, possibly as a barter or an 
arrangement.” 

Accordingly, where the scheme provided that each shareholder of the 
petitioning company should transfer some of his shares to another com¬ 
pany and its shareholders, reversing the decision of Younger J. who 
refused to sanction the scheme in Re Guardian Assurance Co.’s case 
(supra) on the ground that there was no dispute or difficulty to be 
resolved by the compromise or arrangement, the Court of Appeal ob¬ 
served that the word ‘arrangement’ should not be limited to something 
analogous to a ‘compromise’, and sanctioned the scheme as an ‘arrange¬ 
ment’. 


Class of members or creditors 

Further, the section refers to a ‘class’ of creditors and^ a ‘class’ of 
members, and it is necessary to know what constitues such class . This 
word has also received judicial interpretation and the meaning ^ven to 
it by Bowen, L.J. in Sovereign Life Assurance Co. V. Dodd [(JoJ-1 ^ 
Q.B. 573] furnishes an excellent test in that behalf. The learned Judge 

observed (at p. 583): 

“It seems plain that we must give a meaning to the term ‘class’ as will prevent 
the section being so worked as to result in confiscation and injustice,^and 1lhat 
mSst be confined to those persons whose rights are not so dissimilar as to make it 
impossible for them to consult together with a view to their common 
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In that case the question for consideration was whether certain creditors 
formed a single class or two different classes, and the Court found that 
persons whose interests were dissimilar had been treated as a single class 
and consequently, refused to sanction the scheme. Thus, the question 
whether a group of creditors or members constitutes a class can only be 
decided in the light of the circumstances of each case. 

‘Any company liable to be wound up* 

Again, by virtue of s. 390 (a), the section applies to ‘any company 
liable to be wound up under the Act’. Such company would obviously 
include a company registered under the Act as also an unregistered com¬ 
pany liable to be wound up under Part X of the Act; yet there is a con¬ 
flict of opinion among the High Courts of our country as regards the 
true meaning of the said expression. The Madras High Court has held 
in .Re Travancore Quilon Bank Ltd. (A.I.R. 1939 Mad. 318) that it was 
intended to bring within the scope of s. 153 (of the Act of 1913) unregis¬ 
tered companies which were liable to be wound up under s. 271 of that 
Act (Part X of the present Act). The East Punjab High Court, on the 
other hand, expressed the view in Re Indian Companies Act (A.I.R. 1949 
Lah. 48) that the expression had a restrictive effect inasmuch as it con¬ 
fined the application of s. 153 to companies whose condition was such that 
They were exposed to winding up’. Tarkunde J. of the Bombay High 
Court, however, refrained from expressing any definite opinion on the 
question in Seksaria Cotton Mills v. A . E. Naik, (68 Bom. L.R. 505), and 
yet observed (at p. 509): 

“It seems to me that s. 391 of the present Act which empowers the Court to 
sanction a compromise or other arrangement can have no application to a company 
which is in a sound financial condition.” 

Thus, the learned Judge does seem to have preferred the view, though 
negatively, as expressed in the Lahore case (supra) , overlooking the 
meaning of the term ‘arrangement’ given in cl. (b) of s. 390 itself. The 
expression ‘arrangement’ according to that clause includes a reorganisa¬ 
tion of the share capital of the company by the consolidation of shares of 
different classes, or by the division, of the shares into shares of different 
classes or, by both those methods, and it is plain that even a perfectly 
solvent company may find it necessary to reorganise its share capital in 
either or both of the two methods. Such a company may als o desire at 
an appropriate time to convert its preference shares, if issued, into re¬ 
deemable preference shares by a scheme of arrangement under s. 391 
after adopting the procedure for reduction of capital as laid down by the 
Act, which may not be necessarily true in the' case of a company whose 
financial condition is not sound. It is, therefore, submitted that neither 
the opinion expressed in the Lahore case on the question of interpreta¬ 
tion of the expression ‘any company liable to be wound up under this 
Act nor the view of the learned Judge in the Bombay case as regards 
the kind of company to which s. 391 of the Act does not apply, is correct 

As stated above, an ‘arrangement’ under s. 391 includes reorganisa¬ 
tion of share capital of a company. In this connection it may be recalled 
that s. 54 of the Act of 1913 which dealt with such reorganisation was 
deleted and sub-sec. (6) of s. 153 was redrafted by s. 3 of the Indian 
Companies (Amendment) Act, 1942 (XVII of 1942), so as to include 
within the term arrangement’ as used in that section a reorganisation of 
share capital of a company by consolidation of shares of different classes 
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° f share . s in }° shares of different classes or, by both those 
methods This provision is now re-enacted in cl. (b) of s. 390 of the 

Act as aforesaid Accordingly, all modes of reorganising share capital 
even when involving an interference with the rights, preference or 
special, attached to shares by the memorandum, can be effected as part 
of an 3 rr angement with members under s. 391 (In re Katni Cement, etc. 
Co. Ltd., 39 Bom. L.R. 675; Hindusthan Commercial Bank Ltd. v Hin- 
dusthan General Electrical Corporation Ltd., A.I.R. I960 Cal. 637). 


Scope of the section 

Lastly, the section is applicable where there is, and where there is 
not, a winding up in progress, that is to say, it would apply to a going 
concern as well as to a concern which is being wound up. 


Court's power to sanction schemes 


Whether to sanction a scheme or not is entirely a matter of discre¬ 
tion with the Court. In exercising its power of sanction, the Court will 
see, firstly, that the provisions of the statute have been complied with, 
secondly, that the class was fairly represented by those who attended the 
meeting and that the statutory majority are acting bona fide and are not 
coercing the minority in order to promote interests adverse to those of 
the class whom they purported to represent; and tliirdly, that the scheme 
is such as a man of business would reasonably approve [Re Alabama, 
etc., Co. (1891) 1 Ch. 213; In re Dorman, Long & Co., (1934) Ch. 635; 
Dawson v. Hormusji, 10 Rang. 438; In re Indian Flour Mills Ltd., A.I.R. 
1934 Sind. 54; Bengal Bank Ltd. v. Suresh, A.I.R. 1952 Cal. 133]. 

As an illustration of the first of these conditions, reference may be 
made to Re St. James' Court Estates Ltd. [ (1944) Ch. 6] in which the 
Court refused to sanction a scheme of arrangement whereby the company 
proposed to convert issued preference shares into redeemable preference 
shares without following the procedure for reduction of capital, on the 
ground that such conversion was not an issue of shares within s. 46 of 
the English Act 1929 (s. 58 of the Act of 1948 and s. 80 of our present 
Act) and was not authorised by sub-sec. (1) of that section. Such a 
scheme would be valid uncter the section if it cancels the issued prefe¬ 
rence shares by following the procedure for reduction of capital, creates 
thereby a reserve equivalent to their paid up value and then, capitalises 
the reserve by the issue of redeemable preference shares [Re Sandwell 
Park Colliery, (1914) 1 Ch. 589; Re Tea Corporation, (1914) 1 Ch. 12, 


(C A ) 1. 

As regards fair representation of the class concerned in the scheme 
at the meeting at which the scheme is proposed for consideration, the 
Court will not be satisfied unless a fairly substantial number of persons 
belonging to that class is present at such meeting, ^us, if put of 10 
members holding 50,000 shares, only 50 members holding 2500 shares 
attend the meeting and approve of the scheme, the Court is not likely 
to sanction the scheme since all these 100 shareholders cannot be said 

to have been fairly represented at such meeting. 

h The Court has further to see that the majority, in approving the 

scheme are acting bona fide in the interest of those of their class whom 
therpu^rted to represent, and not to promote interests adverse to 

them. Normally, th. «,ol that th. .ohonr. 
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does not, however, hold good where a substantial proportion of that 
majority are likely to gain, more from the scheme than other members or 
their class by reason of their interests in some other capacity such as 
that of equity shareholders in a case where the scheme involved the 
reduction of capital by cancelling preference shares and allotting in their 
stead the same nominal amount of unsecured loan stock [Re Holders 
Investment Trust Ltd. (1971) 2 All E.R. 289]. In such cases of conflict 
of interests, the Court will be more vigilant in scrutinising the scheme 
and consider whether or not to exclude the votes of persons with such 
conflicting interests. It was observed by Bowen, L.J. in Re Alabama, 
etc., Co.'s case (supra, at p. 244): 

“Therefore although in a meeting which is to be held under the section it is 
perfectly fair for every man to do what is best for himself, yet the Court, which has 
to see what is reasonable and just as regards die interests of the whole class, would 
certainly be very much influenced in its decision, if it turned out that the majority 
was composed of persons who had not really the interest of that class at stake.” 

Thus, where a scheme is passed with the support of the holder of a 
large block of shares who was offered some inducement for the purpose, 
the purported approval of the scheme by the statutory majority would 
be rendered nugatory unless the fact of such offer is disclosed to the 
other members of the class [British America Nickel Corporation v. M.J. 
O'Brien, Ltd. (1927) A.C. 369, (P.C.)j]. 

It must be noted that the majority spoken of in the section is the 
majority not only in number but also in value of those present, in person 


or by proxy if proxy is allowed, and voting at the meeting. Thus, if 
there are, for instance. 500 members 50 of whom hold 5000 shares and 
the remaining 450 hold 10 shares each, the latter’s approval of a'scheme 
cannot bind the former, for, although they are numerically more than 
three-fourths of the total number of members, they do not number three- 
fourths in value. On the other hand, those 50 members and 200 of the 
other 450 members together cannot approve the scheme so as to bind the 
remaining 250 members inasmuch as they do not constitute a three- 
fourths majority in number. In this connection, it is necessary to re¬ 
member that only the votes of those members or creditors who are pre¬ 
sent at the meeting, either in person or by proxy as aforesaid, and cast 
their votes, have to be taken into account. Those who are not present, 
in person or by proxy, or who, though present, do not vote, have to be 
ignored. Moreover, since the statutory majority is concerned with the 
value of the votes, the voting, as already stated, cannot be on a show of 
hands but must be by poll. 

As regards the value of votes in regard to shares, each share will 
carry the same value, and in the case of creditors, the value will depend 
upon the amount of their debts falling within the class concerned. 

Even if a scheme is found to satisfy the two conditions as aforesaid, 
the Court has further to find whether it is a reasonable one. The test 
to be applied for this purpose is whether the scheme is regarded by 
reasonable people conversant with the subject as beneficial to those who 
are making it (Katni Cement Co.'s case, supra), and if, in the opinion 
of the Court there is, in the words of Lindley, L.J.,on Alabama, etc., 
Co.s case (at p 239), such an objection to it as that any reasonable 
man might say that he could not approve it,’ it may refuse to sanction 
the scheme. Bowen, L.J. in the same case observed (at p. 243): 

”* * • n 9. arrangement or compromise can be said to be reasonable in/ w WK 

comoromisp *1 Up ever ^ ^ A reaS ™able com^S^mSt be^ 

compromise which can, by reasonable people conversant with the subject, be 
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otherwise the sanction of the Court would be a sanction to what would be k 
scheme of confiscation. The object of this section is not confiscation.” 


n wa s a case m which the debenture-holders had objected to a scheme 
which diminished their rights. The scheme was sanctioned by North 
J. and his decision was upheld in appeal. This dictum of Bowen, L.J.’ 

r^rv o 6n a PP^ e< ^ b y Brighton, J. in Re NFU Development Trust Ltd. 
[ (1-73) 1 All E.R. 135] noticed earlier in this Lecture. 

If a scheme is fair and equitable, and supported by a much larger 
than the statutory majority, the Court will be slow to differ from the 
decision of the majority and will not concern itself with the commercial 
merits of the scheme [Re Empire Mining Co., supra ; Re London Char¬ 
tered Bank of Australia, (1892) 3 Ch. 540], and while giving the sanction 
to such a scheme, it need not even make any provision for the dissen¬ 
tients ( Katni Cement's case, supra). If, however, the Court thinks 
that a scheme ought not to be sanctioned without a radical amendment 
or alteration, it has no power to impose suo motu any such amendment 
or alteration except with the consent of those who have agreed to it 
[•Mihirendra v. Brahmanberia Loans Co. Ltd., 61 Cal. 913; In re Mymen- 
singh Loan Office Ltd., 41 C.W.N. 599; In re Natore Kamala Bank Ltd. 
(1937) 1 Cal. 36S]. Again, under the section as it stands, there can¬ 
not be a provisional or a partial sanction, or a sanction with a condition 
attached to it {Smt. Bhagwanti v. New Bank of India Ltd., A.I.R. 1950 


E.P. 111). 

It must, however, be noted, that, by s. 392 of the Act, the Court is 
also empowered to supervise the carrying out of the scheme sanctioned 
by it in accordance, of course, with the foregoing principles, and it may, 
for the proper working thereof, even modify it in such manner as it may 
think fit. Such modification may be made even by the order sanction¬ 
ing the scheme and, therefore, the principle adopted in the cases cited 
in the preceding paragraph that the Court, while sanctioning a scheme, 
cannot amend or alter it, does not hold good any longer. It may be 
observed that the English Act of 1948 gives no power to the Court to 
amend or alter a scheme either at the time of sanctioning it or at any 
time thereafter, or to supervise the working thereof. 

Among the Indian cases in which the foregoing principles govern¬ 
ing the sanction of a scheme were applied and the sanction was refused, 
reference may be made to Calicut Bank Ltd. v. Devani Ammal (A.I.R. 
1940 Mad. 621), In the matter of Bengal Central Bank Ltd., [I.L.R. 
(1949) 1 Cal. 127], Bengal Bank Ltd. v. Suresh (A.I.R. 1952 Cal. 188) 
and J. D. Davar v. Shankar Vishnu (A.I.R. 1967 Bom. 456). 

Even if the Court is disposed to sanction a scheme in exercise of its 
discretion, a restriction is imposed upon it in the matter of making an 
order in that behalf by a proviso added to sub-sec. (2), of s. 391 by the 
Amendment Act, 1965, according to which no such order can be made 
by the Court unless it is satisfied that the applicant for sanction of the 
scheme has disclosed to it, by affidavit or otherwise, all material facts 
relating to the company such as the latest financial position of the com¬ 
pany, the latest auditor’s report on the accounts of the company, the pen¬ 
dency of any investigation proceedings in relation to the company under 

ss. 235 to 251, and the like. 



XIII ] APPOINTMENT OF STAFF, ARBITRATION AND COMPROMISE 


321 


A scheme otherwise reasonable and fair is not invalidated on the 
ground that notice of the meeting (under s. 393 already noted) at which 
it was arrived at was not duly served upon each and every creditor or 
shareholder of the company [ Bhagat Ram v. Angel’s Insurance Co. Ltd., 
A.I.R. 1937 Lah. 442; Mahigunj Loan Office v. Behari Lai, (1937) 1 Cal. 
781; Re Anglo-Spanish Tartar Refineries Ltd., 68 S.J. 738]. It may be 
recalled in this connection that s. 393 of the present Act only provides 
what kind of statement should be sent along with a notice calling the 
meeting or included in an advertisement for the purpose on the assump¬ 
tion that the meeting would in the normal course be convened by a 
notice either sent to each creditor or member, as the case may be, or 
given by advertisement. Like s. 153 of the Act of 1913, this section, too, 
does not make it obligatory upon the company or the Court to serve a 
notice calling the meeting upon each and every creditor or shareholder 
of the company. 

Variation of the scheme 

A scheme of arrangement drawn up in respect of a company and 
sanctioned by the Court under the foregoing provisions can be varied 
only by an order of the Court after the terms of the proposed variation 
have been approved at meetings of creditors and shareholders of the com¬ 
pany [ Premila Devi v. People’s Bank of Northern India Ltd., 41 Bom. 
L.R. 147 (P.C.)]. 

Enforcement of schemes 

By s. 392, where a High Court makes an order sanctioning a compro¬ 
mise or an arrangement, it shall also have power to supervise the carry¬ 
ing out thereof, and it may, at the time of making that order or at any 
time thereafter, give such directions in regard to any matter or make 
such modification in the compromise or arrangement as it may deem 
necessary for the proper working of the compromise or arrangement. 
Where, on the other hand, the High Court is satisfied that a compromise 
or arrangement sanctioned by it cannot be worked satisfactorily with or 
without modifications, it may, either on its own motion or on the appli¬ 
cation of any person interested in the affairs of the company, order the 
winding up of the company within the meaning of s. 433 of the Act. 
Thus, where the implementation of a scheme depended on a company 
working at profit and no direction to work the scheme could be given in 
the absence of any inquiry as to whether the company could be worked 
at profit, it was held that the only course left to the Court was to pro¬ 
nounce that the scheme could not be satisfactorily worked and that, 
therefore, a winding up order under the section had become inevitable 

( Bom ) p ■ Ltd - v. New Kaisar-I-Hind Spg. & Wvg. Co. Ltd., 
A.I.R. 1970 S.C. 104]. 

This section applies not only to compromises and arrangements that 
may be sanctioned after the commencement of the new Act but also to 
those already sanctioned under s. 153 of the Act of 1913., 

.1 

Schemes of reconstruction and amalgamation of companies 

It will have been seen from the above discussion in relation to s. 391 
that, as a matter of internal arrangement, a wide variety of schemes for 
the reorganisation of a company’s capital structure may be proposed as 

LCL—21 
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between the company and its members or creditors. Powers of the Court 
under that section, however, are not wide enough to enable all such 
schemes to be effectively carried through. One such scheme is in rela¬ 
tion to a compromise or arrangement for the reconstruction of a company 
or amalgamation of any two or more companies by transfer of an under¬ 
taking of one company to another company. By reconstruction is meant 
the formation of a new company to take over the assets of the old one 
with the idea that substantially the same business shall be carried on by 
the same persons [ Hooper v. Western Countries Co., (1892) W.N. 148] 
and amalgamation is the blending of two or more undertakings into one 
undertaking, the shareholders of each blending company becoming sub¬ 
stantially the shareholders in the company which holds the blended 
undertakings [Re South African Supply, (1904) 2 Ch. 268, 287]. A 
scheme for such reconstruction or amalgamation necessarily requires 
greater assistance from the Court for its implementation, and therefore, 
the Amendment Act of 1936 added s. 153A to the Act of 1913 to facilitate 
such reconstructions and amalgamations by conferring wide powers on 
the Court for the purpose. That section is now replaced by s. 394 of our 
present Act with some modifications. The counterpart of this section in 
the English Act of 1948 is s. 208 except that the latter does not contain 
the two provisos to sub-sec. (1) of the former, and differs from the former 
in the meaning of the word ‘company’, whether as a ‘transferor’ or as a 
‘transferee’, which we will discuss a little later. 

It may be recalled that s. 391 is applicable irrespective of the com¬ 
pany being a going concern or in the course of being wound up. Accord¬ 
ingly, a scheme for reconstruction or amalgamation contemplated by s. 
394 can be carried through in the manner laid down by s. 391, also where 
the company concerned is a going concern or is in course of being wound 
up. It must be noted, however, that the Act also enables a company to 
carry through such a scheme by means of a voluntary liquidation. Sec¬ 
tions 494 and 507 deal with this matter, and we shall discuss them in 
course of the discussion on ‘Voluntary liquidation’ of companies. 


Now, s. 394 says that if, on the application made under s. 391 for 
the sanctioning of a compromise or arrangement between a company and 
any such persons as are mentioned in that section, it is shown to the 
Court that the compromise or arrangement has been proposed for the 
purpose of a scheme of reconstruction of any company or amalgamation 
of any two or more companies, and that under the scheme the whoie or 
any part of the undertaking, property or liabilities of one company is to 
be transferred to another company, the Court may, either by the order 
sanctioning the compromise or arrangement or by subsequent order, pio- 

vide for all or any of the following matters: 

(i) The transfer to the transferee company of the whole or any part 
of the undertaking and of the property or liabilities of the transferor 
company. Such provision in the order shall itself operate to transfer the 
property and vest the same in the transferee company as also liabilities 
which shall thenceforth be the liabilities of the transferee company. The 
property so transferred, however, does not include the interest of the 
transferor company in the contracts of personal service existing between 

them and their employees so as to render the employees °^, the , t ^ an ^ e f, l 
company the employees of the transferee company from the date ot the 
making of the order \Nokes v. Doncaster Amalgamated Colhenes Ltd., 

(1940) 3 All E.R. 549]. 
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(ii) The allotment or appropriation by the transferee company of 
any shares, debentures, policies or other like interests in that company 
which under the compromise or arrangement are to be allotted or appro¬ 
priated by the company to or for any person. 

(iii) The continuation by or against the transferee company ot any 
legal proceedings pending by or against the transferor company. 

(iv) Dissolution, without winding-up, of the transferor company. 

(v) The provision for any persons who, within such time and in 
such manner as the Court directs, dissent from the compromise or 
arrangement. 

(vi) Such incidental, consequential and supplemental matters as 
may be necessary to secure that the reconstruction or amalgamation shall 
be fully and effectively carried out. . 

By a proviso added to sub-sec. (1> of s. 394 which makes these pro¬ 
visions by the Amendment Act, 1965, however, the Court is not to sanc¬ 
tion a scheme for the amalgamation of a company which is being wound 
up, with any other company or companies unless it has received a report 
from the Company Law Board or the Registrar that the affairs of the 
company have not been conducted in a manner prejudicial to the inter¬ 
ests of its members or to public interest. Yet another proviso similarly 
added to the same sub-section prevents the Court from making an order 
icr the dissolution of the transferor company under cl. (iv) as aforesaid 
unless the Official Liquidator has, after scrutinizing the books and 
papers of the company, made a report to it that the affairs of the com¬ 
pany have not been conducted in a manner prejudicial to the interests 
of its members or to public interest. 

When an order is made under the section as aforesaid, it is the duty 
of each of the companies concerned to cause a certified copy thereof to 
be delivered to the Registrar for registration within 30 days after the 
making of the order. In default, the company and every officer who 
is a party thereto shall be liable to a fine to the extent of Rs. 50. 


ii 


Transferor and transferee company 


Lastly, by sub-sec. (4) of the section, the expressions ‘transferor 
company’ and ‘transferee company’ are differently defined for the pur¬ 
pose of the foregoing provisions. According to these definitions, a 
‘transferee company’ does not include any company other than a com¬ 
pany within the meaning of the Act, but a ‘transferor company* includes 
any body corporate, whether a company within the meaning of the Act 
or not. This is a clear departure from the meaning assigned to these 
expressions by s. 208 of the English Act, 1948, which does not, for the 
purposes of similar provisions, make any distinction between a trans¬ 
feror company and a transferee company and defines only the term 
‘company* so as to apply to both a transferor company and a transferee 
company. Sub-sec. (5) of that section says: “Notwithstanding the 
provisions of sub-section (6) of section two hundred and six of the Act, 
the expression ‘company’ in this section does not include any company 
other than a company within the meaning of the Act”, and a ‘company 
within the meaning of the Act*, by s. 455, is a company ‘formed and 
registered under this Act or an existing company*. That expression is 
also given the same meaning by s. 3 of our Act. The position accord¬ 
ingly is that, although s. 206 of the Eng. Act, 1948, and s. 391 of our Act 
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wmeh are analogous to each other and enact the procedure for putting 
through compromises and arrangements between companies and their 
members or creditors generally, apply to a company ‘liable to be wound 
up under the Act’ as already stated, the application of s. 208 of the 
English Act is restricted to a company within the meaning of that Act 
bc;n as a transferor company and as a transferee company, whereas s! 
394 of our Act, far from being restrictive, brings within its purview 
not only a company liable to be wound up under the Act, but also any 
booy corporate, whether a company within the meaning of the Act or 
not. as a ‘transferor company’. It is difficult to understand why a 
‘transferor company’ in s. 394 of our Act should have a different mean¬ 
ing from the one given to that expression in s. 208 of the English Act, 
1918, particularly when both the sections are identical except for the 
two provisos added to sub-sec. (1) of the former by the Amendment 
Act 31 of 1965. The expression ‘body corporate’ is defined in s. 2 (7) of 
cur Act as including a company incorporated outside India, and one may 
wonder if the expression ‘transferor company’ is so defined in s. 394 of 
our Act to include within its ambit a foreign company which may be 
wound up on its ceasing to do business in this country by virtue of s. 584 
of the Act as an unregistered company, and a company incorporated 
under any charter or special law. It is interesting to note, however, that, 
in respect of a scheme for reconstruction or amalgamation which may be 
put through by means of a voluntary liquidation of a company to which 
a reference has been made earlier, it is a ‘transferee company’ which is 
given that meaning in s. 494 of the Act, the ‘transferor company’ being 
simply a company within the meaning of the Act. 

Scheme for ‘take-over’ of shares 

Transferor and transferee company 

The Amendment Act, 1936, also added s. 153B to the Act of 1913 
corresponding to s. 155 of the English Act of 1929, to enable companies 
to acquire shares in other companies by virtue of a scheme or contract. 
This section with some additional provisions is now replaced by s. 395 
in our present Act which in all material particulars corresponds to s. 209 
of the English Act of 1948, and yet they radically differ in the interpre¬ 
tation of a ‘transferor company’ and a ‘transferee company’. Whereas a 
‘transferor company’ under s. 395, by virtue of sub-sec. (5), has the 
same meaning as under s. 394, i.e., any body corporate, whether a com¬ 
pany within the meaning of the Act or not, it is the expression trans¬ 
feree company’ which has that meaning in the English section except 
that that section does not use the words ‘body corporate’ but only the 
word ‘company’. Similarly, a ‘transferee company’, by the same sub-sec¬ 
tion of s. 395, has the same meaning as in s. 394, i.e., it does not include 
any company other than a company within the meaning of the Act, but in 
the English section it is the expression ‘transferor company’ which bears 
that meaning. Here, again, it is difficult to understand why stich a wide 
divergence in such a vital matter should have been conceived by our 
legislature when in all other respects, as already stated, both the sections 
are almost identical in terms, except perhaps on the basis suggested ear¬ 
lier in reference to the same expressions in s. 394 of the Act. 
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Procedure jor ‘take-over’ 

Now, the effect of s. 395 briefly is that, where a company makes 
what is called a ‘take-over’ offer to another company to acquire all its 
shares or the whole of any class of its shares on the terms specified m 
the offer, and that offer is accepted by the holders of 90 per cen.. o~ 
the shares concerned, the offeror company can acquire the shares ot 
those members who did not accept the offer, on the same terms as 
comprised in the offer, unless they or any of them obtain an order .rom 
the Court to the contrary. Where the offeror company already holds 
more than 10 per cent, in value of the shares concerned, the section has 
made special provisions for the acquisition of all other shares. ^ 

We will now deal with the provisions of the section in some detail. 
A scheme or contract involving the transfer of shares or any class of 
shares in a company has first to be offered for 'approval of the holders of 
such shares by the company seeking to acquire the shares. The scheme 
or contract offered must then be approved by the holders of not less 
than 9/10ths in value of the shares concerned within four months of 
the offer. Where, however, such shares are already held by the offeror 
company, or its nominee or its subsidiary to a value greater than 
l/10th of the aggregate of the values of all the shares concerned, the 
terms of the offer must be the same for the holders of all other shares, 
and the scheme or contract must not only be approved by 9 lOths in 
value of such holders but they must also be not less than 3 4ths in 
number. The period of four months as aforesaid, being the maximum 
period for the acceptance of the offer, the offeror company may fix even 
a shorter time for the purpose [He Western Manufacturing ( Reading) 
Ltd . (1955) 3 All E.R. 213]. 

Right of dissenting shareholders 

If the scheme or contract is approved as aforesaid, and the offeror 
company wishes to acquire the shares of some or all of those share¬ 
holders who did not approve of it, it must, according to the section, at 
any time within two months after the expiry of those four months, 
give notice in the prescribed manner to all such shareholders stating its 
desire to acquire their shares. Such shareholders are referred to in the 
section as ‘dissenting shareholders’ and sub-sec. (5) of the section defines 
a ‘dissenting shareholders’ as including not only a shareholder who 
refuses the offer but also one who, having accepted it, fails or refuses 
to transfer his shares in accordance with the scheme or contract. Such 
a shareholder may then apply to the Court within one month of the 
date of the notice for a declaration that the offeror company is not en¬ 
titled to acquire his shares upon the terms of the scheme despite the 
fact that it has been approved by the statutory majority. It is not 
necessary to serve the summons in respect of such application on the 
offeree company. The Court may then make the order as asked for, 
or refuse it. It may be noted that the section refers to the offeror 
company and offeree company as the ‘transferee company’ and the 
transferor company’ respectively, and we shall hereafter refer to them 
accordingly. 

What the Court has to consider in such applications is whether the 
applicant should be left in possession of his shares or whether he should 
be compelled to sell them on the same terms as those which the other 
shareholders had accepted. Though the legislature does not indicate the 
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appropriate circumstances, he might be able to take proceedings against 
the company which might enable him to compel disclosure of docu- 
ment s or other information which would be regarded by the Court as 
sufficient to satisfy him (Re Evertite Locknuts case, supra). On the 
other hand, the onus would lie on the transferee company where, for 
instance, the majority shareholders formed a new company which, as 
transferee company went through the procedure prescribed'by the sec¬ 
tion with the aim of acquiring the shares of the minority shareholders, 
buch was the case in Re Bugle Press , Ltd. [(1961) Ch. 270], and the 

, 1 °y r4: , -ApP ea l upheld the decision of the trial Court rejecting the 
scheme. Harman, L.J. described the new company as ‘nothing but a 
little hut built’ round the majority shareholders and the whole scheme 
a hollow sham’ and observed: 


“This is a barefaced attempt to evade the fundamental rule of company law 
which forbids the majority of shareholders, unless the articles so provide, to expro¬ 
priate a minority.” 

If the Court refuses to make the order asked for in the application, 
the transferee company becomes entitled, and also bound, to acquire 
the shares of the applicant shareholder on the same terms as those 
approved by the other shareholders. If, on the other hand, the applica¬ 
tion is allowed and the declaration asked for therein is made, the trans¬ 
feree company will have no right to acquire his shares, at any rate on 
the same terms as were approved by the other shareholders. It must 
be noted that such declaration can avail only the applicant shareholder 
and no other dissenting shareholder who had not made a similar appli¬ 
cation can benefit by it. 


Acquisition of shares of dissenting shareholders 

Where no such application is made, then on the expiry of one 
month from the date on which the notice was given to the dissenting 
shareholders as aforesaid, and where it is made, and is pending on 
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such expiry, then after it is disposed of and the Court has not ordered 
to the contrary, the transferee company becomes entitled to acquire the 
shares of all persons upon whom notice was served. In fact, as stated 
earlier, it is bound to acquire them, and as the next step for that purpose, 
it must transmit a copy of the notice given to the dissenting shareholders 
to the transferor company and pay or transfer to it the amount or other 
consideration representing the price of those shares. It must also at the 
same time transmit to the transferor company instruments of transfer 
executed on behalf of the dissenting shareholders by any person appoint¬ 
ed by itself and on its own behalf. No such instrument is necessary where 
a share warrant is outstanding in respect of any share. The transferor 
company, on receipt of all these, should register the transferee company 
as the holders of those shares, and inform the dissenting shareholders 
within one month thereafter of the fact of such registration and of the 
receipt of the amount or other consideration representing the price pay¬ 
able to them by the transferee company. 

The section requires the transferor company to pay the amount 
received into a separate bank account to be held in trust for the holders 
of the shares sold. 


Scope of the section 

It will be noticed that these provisions of the section would be of 
great help in cases where a small minority of shareholders choose to 
hamper an otherwise beneficial scheme by refusing to sell their shares, 
provided that all the requirements are satisfied. Thus, where the trans¬ 
feree company makes the offer conditional upon the acceptance by the 
holders of a certain percentage of shares in the minimum, the offer 
becomes unconditional on receipt of acceptance by the holders of such 
percentage of shares and acceptance, too, becomes irrevocable but the 
section will not apply unless the acceptance by the holders of 90 per 
cent, of the shares covered by the offer is made within four months 
from the date of the offer. Similarly, the section will not be attracted 
where the company making the offer is not a ‘transferee company’, or 
the offer is made directly to the shareholders whose shares are proposed 
to be purchased (In re Patrakala Tea Co. Ltd., A.I.R. 1967 Ker. 406). 

Dissenting shareholder’s right to compel acquisition of his shares 

The section further provides for the acquisition of shares of dissent¬ 
ing shareholders in another contingency arising from the transfer of 
shares to the transferee company in pursuance of a scheme or contract 
as aforesaid. It says that where the shares transferred to the transferee 
company in pursuance of any scheme or contract together with any 
shares of the same class held by the company, its nominee or subsidiary 
at the date of the transfer comprise or include 9/10th in value of the 
shares of that class in the transferor company, the transferee company 
shall, within one month from the date of the transfer, give notice of 
that fact to the shareholders who have not assented to the scheme or 
contract, and thereupon any such shareholder may, within three months 
from the giving of the notice, require the transferee company to acquire 
his shares. The latter will then be bound to acquire those shares either 
on the terms on which the shares of approving shareholders were 
acquired or on such other terms as may be agreed upon or as the 
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application of the company or shareholder thinks fit to 


Requirements jor ‘take-over* offer 

The Bose Commission in its report inter alia recommended the need 
for checking malpractices in relation to the ‘take-over’ offers and acquisi¬ 
tion of shares of dissenting shareholders under a scheme or contract 
approved by the majority and suggested measures for preventing them 
• 6 £m enc bnent Act, 1965, has, therefore, introduced sub-sec. (4A) 
in s. 395 to ensure that adequate information is disclosed in a ‘take-over’ 
otter to the shareholders to enable them to judge for themselves whether 
or not to accept the offer. According to this sub-section, (i) every offer 
of a scheme or contract involving the transfer of shares in the transferor 
company to the transferee company, or any circular containing such 
otter, or every recommendation to. the members of the transferor com¬ 
pany by its directors to accept such offer must be accompanied by such 
information as may be prescribed; (ii) every such offer must disclose 
the steps taken by the transferee company to ensure that necessary cash 
will be available; and (iii) no circular containing, or recommending 
acceptance of, such offer can be issued until it is registered with the 
Registrar who may refuse registration if it does not contain all the 
information as may be prescribed, or sets it out in a manner likely to 
give a false impression. An order refusing registration of any such 
circular is, however, appealable to the Court, but subject thereto or 
otherwise, if any circular which has not been registered is issued, the 
person responsible for the issue will be punishable with fine to the 
extent of Rs. 500. 

Amalgamation in public interest 

Apart from the scheme for amalgamation that may be put through 
under the provisions of s. 394, occasions may arise when it may be 
deemed desirable and essential in the public interest that two or more 
companies should amalgamate. Now, the authority to consider this is 
obviously the Central Government which cannot be expected to prepare 
a scheme for the purpose and seek to put it through in the manner 
contemplated in s. 394 discussed above. A special provision is, therefore, 
made in this behalf in s. 396 of the Act empowering that Government 
to provide by an order notified in the Official Gazette for the amalga¬ 
mation of such companies into a single company with such constitution, 
with such property, powers, rights, interest, authorities and privileges, 
and with such liabilities, duties and obligations as may be specified in 
the order. The order must naturally be a comprehensive one so as to 
work out the proposed amalgamation without any difficulty and, there¬ 
fore, it may also contain such consequential, incidental and supplemental 
provisions as may be necessary to give effect to the amalgamation. 

Such order, however, is not to be made unless a copy of the pro¬ 
posed order has been sent in draft to each of the companies concerned, 
and the Central Government has considered, and made such modifica¬ 
tions, if any, in the draft order as may seem to it desirable in the light 
of any suggestions and objections received by it from any such company 
within such period as it may fix in that behalf, not being less than 
two months from the date of the receipt of the draft by the company, 
or from any class of shareholders therein or from any creditors thereof. 
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The order thus eventually made would be final and conclusive as regards 
all matters therein dealt with and, if any of the companies or its mem¬ 
bers or creditors has any grievance against such order, it or he has no 
means of redress in respect thereof. 

Such order, however, will in no way affect the interest and rights 
of the members and creditors (including debenture-holders) of the 
amalgamating companies. Each such member and creditor will have, as 
nearly as may be, the same rights and interest in the company resulting 
from the amalgamation as he had in the company of which he was 
originally a member or a creditor. In case, any rights or interest in 
the new company are less than those which a member or a creditor 
held in the company of which he was a member or a creditor, he will 
be entitled to compensation which may be assessed by such authority 
as may be prescribed, and it will have to be paid by the new company. 


Preservation of books of amalgamated company 

Based on the finding of the Bose Commission and the recommenda¬ 
tions of the Daphtary-Sastry Committee, s. 396A introduced by the 
Amendment Act, 1965, provides that the books and papers of a company 
which has been amalgamated with, or whose shares have been acquired 
by, another company shall not be disposed of without the prior permis¬ 
sion of the Central Government and that, before granting such permis¬ 
sion, that Government may appoint a person to examine them for the 
purpose of ascertaining whether they contain any evidence of the com¬ 
mission of an offence in connection with the promotion, formation, or 
management of the affairs of the company, or its amalgamation or the 
acquisition of its shares. 


LECTURE XIY 


ACCOUNTS AND AUDIT 


Accounts and audit — Directors’ duty as to accounts — Direc¬ 
tors’ report on accounts — Balance-sheet and profit and loss 
account — Copies to be sent to members — Copies to be filed 
with the Registrar — Additional requirements for banking and 
other companies — Auditors — Qualification of auditors — 
Appointment of auditors — Restriction as to number of auditor- 
ships — Appointment of auditor by special resolution in certain 
cases — Re-appointment of retiring auditor— Vacancy in the 
office of auditor — Removal of auditors — Remuneration of 
auditors — Powers and duties of auditors —Auditor’s report— 
Auditors right to attend company’s meetings — Liabilities of 
auditors — Branch audit — Special audit — Cost audit . 


Accounts and audit 

it ^ n( fc an Companies Act of 1913 made a step in advance of the 
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transactions of the company. The English Act of 1929, however, provided 

for thls b y s - 122 , and s. 147 of the Act of 1948, now embodies the 
provision that proper books of account shall not be deemed to be kept 
it there are not kept such bocks as are necessary to give a true and 
^aii view of the company s affairs and to explain its transactions. 


Requirements as to books of account 

Section 130 of our Act of 1913 was substituted entirely by a new 
section under the Amendment Act, 1936, which' gave the details of the 
books and the manner of keeping accounts. This section is now replaced 
by s. 209 of the present Act. It says that every company shall keep 
proper books of account with respect to (i) all sums of money received 
and expended by the company and the matters in respect of which the 
receipt and expenditure take place, (ii) all sales and purchases of goods, 
(iii) the assets and liabilities of the company, and (iv) in the case of 
a company engaged in production, processing, manufacturing or mining 
activities, such particulars relating to utilisation of labour or material 
or other items of cost as may be prescribed if required by the Central 
Government to be included in the books of account. These books of 
account must be capable of giving a true and fair view of the state of 
affairs of the company or its branch office, as the case may be. and 
explaining its transactions. 

The section further requires the books to be kept at the company’s 
office or at such other place as the directors think fit in which case the 


company should, within 7 days of the decision, file with the Registrar a 
notice in writing giving the full address of that other place. 

Where a company has a branch office, the foregoing requirements 
shall be deemed to have been complied with if proper books of account 
relating to the transactions effected at the branch office are kept at 
that office and proper summarised returns made up to dates at intervals 
of not more than three months are sent to the head office. 

The books of account and other books and papers shall be open to 
inspection by the directors during business hours not only personally 
but also through an agent, provided there is no reasonable objection to 
the person chosen as an agent and the agent undertakes not to utilise 
the information obtained by him for any purpose other than the purpose 
of his principal. Any provision in the articles of association to the con¬ 
trary is null and void (Vakharia v. Supreme General Film Exchange 


Co., 50 Bom. L.R. 140). . „ , , __ 

The books of account and other books and papers shall also be ope 
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s" t.i s *»* j-g 

as t&ztsgrfs XSXSX2& ssjgs 

s jiAgs* 
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require of him within such time and at such place as he may specify, 
and also to give him all such assistance in connection with the inspec¬ 
tion as the company may be reasonably expected to give. Further, the 
person making the inspection may, during the inspection, make or cause 
to be made copies of books of account and other books and papers, or 
place or cause to be placed any marks of identification thereon in token 
of the inspection having been made. 

The section then vests in the person taking the inspection the powers 
of a civil Court under the Civil Procedure Code, while trying a suit, 
in respect of (i) discovery and inspection of books of account and other 
documents at a specified place; (ii) summoning and examining wit¬ 
nesses on oath; and (iii) inspection of any books, registers and other 
documents of the company at any place. Where the person making the 
inspection is an officer authorised to make it as aforesaid, he shall also 
have all the powers a Registrar has under the Act in relation to making 
inquiries, reference being to ss. 234 and 234A of the Act to be noticed 
in the next Lecture. 


On completion of the inspection, the section requires the person 
making it to report to the Central Government, but gives no indication 
as to how that Government would or should deal with such report. 

Finally, the section prescribes a penalty of a minimum fine of 
Rs. 5,000 and also of imprisonment for a period not exceeding one year 
in respect of any default in complying with its provisions by any officer 
of the company concerned. Besides, a director or any other officer of 
a company convicted of an offence under this section will, not only be 
deemed to have, on and from the date of such conviction, vacated his 
office as such, but also be disqualified for holding any such office in any 
company for a period of five years from such date. 

Reverting to s. 209, it must be noted that the statute does not entitle 

the members who are not directors to claim inspection of the books of 

account of the company, but the articles of the company may permit 

such inspection by authorising the directors to lay down the conditions 

4 ° r l he g Ur ?.°? e as is done b y article 125 of Table A in the First Schedule 
to the English Act of 1948. 


*nie section further requires the books of account of every company 
relating to a period of not less than eight years immediately preceding 
the current year together with the vouchers relevant to any entry in 
such books of account to be preserved in good order. In case of a 
company incorporated less than eight years before the current year 

°?^ S accoun t f° r entire period since its incorporation together 
with the vouchers'as aforesaid should be so preserved. 

, , the event of any director or any of the persons mentioned in 
sub-section (6) failing to secure compliance with the foregoing require¬ 
ments or being by his own wilful act or omission the cause of any default 
by the company in that behalf, sub-section (5) makes him liable to be 
* >l uS S !s imprisonment for • a term extending to six months or 

with fine up to Rs. 1,000, or with both, unless he shows that a competent 
perTO” was entrusted with the duty of seeing that those requirements 

rinn P led Wth and w f m 3 position to discharge that duty. The 
sentence of imprisonment, however, will not be meted out unless the 

hfs en d C ntxr WaS C0 T5 t t? wil f ull y- Further, any default in discharge of 

?ommitted^by a person who is entrusted with the duty as 
aforesaid is punishable also with the like penalty. 



[lecture 


LECTURES ON COMPANY LAW 

Directors’ duty as to accounts 

Under the next section, the directors of every company are required 
to prepare and lay before the company in its annual general meeting 
a balance-sheet and a profit and loss account audited by the company's 
auditors and made up, in the case of the first general meeting, from 
the date of incorporation of the company to a date not earlier than the 
day of the meeting by more than nine months, and in the case of any 
subsequent general meeting, from the day immediately after the period 
for which the balance-sheet and profit and loss account were last sub¬ 
mitted to a date not earlier than the day of the meeting by more than 
six months. In cases where an extension has been granted for holding 
the meeting (other than the first meeting) under the second proviso to 
s. 166(1), the balance-sheet and the profit and loss account should be 
made up to a date not earlier than the day of the meeting by more 
than six months and the extension so granted. In the case of a company 
not trading for profit, an income and expenditure account made up to 
a date as in the case of a balance-sheet and a profit and loss account 
should be laid before the general meeting instead of a balance-sheet and 
a profit and loss account. 

The section further provides that the period to which the balance- 
sheet and profit and loss account of any company may relate is referred 
to in the Act as a ‘financial year’. Such period may be less or more than 
a calendar year but in no case it shall exceed fifteen months. With the 
permission of the Registrar, however, the period may be extended to 
eighteen months at the most. 

The importance of the aforesaid provision^ is stressed by the fact 
that the section penalises every director of a company who fails to 
comply therewith, in the case of each offence, with imprisonment for 
a term extending to six months or with fine upto Rs. 1,000 or with both. 
The director may. however, validly contend and prove that a competent 
and reliable person was charged with the duty of seeing that the provi¬ 
sions of the section were complied with and was in a position to discharge 
such duty. In any case, no sentence of imprisonment will be imposed 
unless the offence is wilfully committed. The section likewise penalises 
the person charged by the Board of directors with the said duty making 
default in discharging it. 


Directors’ report on accounts 

Section 216 of the Act requires that the profit and loss account 
should be annexed and auditors’ report (including their separate, special 
or supplementary report, if any) should be attached to the balance- 

Shee Besides, the directors are required under the next section to make 
out and attach to every balance-sheet a report with respect to the s.ate 
o“ affairs of the company, the amount, if any, which they recommend 

s. “S =a 

The report should also deal with an> changes 
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by them; and (iii) the classes of business in which the company has 
an interest. 

A statement is also required to be included in the report by sub¬ 
sec. (2A) inserted by the Amendment Act, 1974, in the section, showing 
the name of every employee of the company who, if employed through¬ 
out the year received as remuneration not less than Hs. 36,000 in the 
aggregate, and if employed for a part of the year, not less than Rs. 3,000 
per month in the aggregate, the term ‘remuneration’ having the same 
meaning as assigned to it under the Explanation to s. 198 of the Act. 
The statement should further indicate if any such employee is a relative 
of a director or manager of the company and, if so, the name of such 
director and such other particulars as may be prescribed. 

This report may be signed by the chairman of the Board if he is 
authorised by the Board, otherwise it must be signed by such number 
of directors as are required to sign the balance-sheet by virtue of s. 215. 
In default of compliance with these provisions, each of the directors 
and the chairman signing the report without the Board’s authority shall 
be punishable with imprisonment for a term extending to six months 
or with fine to the extent of Rs. 2,000 or with both. 


Balance-sheet and Profit and Loss Account 

A balance-sheet is a pictorial representation of the trading position 
of a company, easily appreciated not by ignorant people, but by persons 
who are reasonably able to understand commercial expressions and 
commercial conditions [Legal Remembrancer v. Akhil Bandhu, (1937) 
1 Cal. 328]. It must contain a statement of the property and assets and 
of the capital and liabilities and how the value of the fixed assets has 
been arrived at. In other words, it must give a true and fair view of 
tlie state of affairs of the company as at the end of the financial year. 

The Act requires that the balance-sheet and the profit and loss 
account which, too, must give a true and fair view of the profit or loss 
of the company for the financial year should be in the forms set out in 
Parts I and II of the Sixth Schedule respectively or as near thereto as 
circumstances admit unless the Central Government by a notification 
in the Official Gazette dispenses with compliance, in public interest, 
with any of the requirements of those Parts in case of any class of 
companies, or by order made on the application or with the consent 
of its directors modifies any of the requirements of these Parts for the 
purpose of adapting them to the circumstances of the company. The 
balance-sheet may also be in such other form as may be approved by 
the Central Government either generally or in any particular case. 
Where it is prepared in the form set out in Part I, general instructions 
for its preparation given under the heading ‘Notes’ at the end of that 
Part should be paid due regard as far as possible. A banking company 
is, however, excused from disclosing matters which are not required to 
be disclosed by the Banking Companies Act, 1949. Likewise, an insur¬ 
ance company and an electricity company are also excused from dis¬ 
closing matters which are not required to be disclosed by the Insurance 
Act, 1938, and both Indian Electricity Act 1910, and Electricity (Supply) 
Act, 1948, respectively. Similarly, a company governed by any special 
Act is exempted from disclosing such of the matters as are not required 
to be disclosed by such special Act. Non-compliance with these provi¬ 
sions and other requirements of the Act as regards matters to be stated 
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in the accounts is penalised in respect of each offence with a term nf 

nr Pn ^T?r ' ex , tendjng to S1X montts or fme to the extent of id To*} 
°f ho* urJ OEs it 13 proved that a competent and reliable p°rscn 

v as entrusted with the duty of seeing that the aforesaid provisionTvTre 
complied with and was m a position to discharge such duty. No senten-e 

of imprisonment will, however, be awarded except where the offence 
is xmlfully committed (s. 211). on.nce 


Where company has a subsidiary 

Where a company has a subsidiary, there shall be annexed to the 
balance-sheet of such company the following documents in re^pe^t 
the subsidiary company: (1) a copy of its balance-sheet; (2) a'"copy of 
its profit and loss account; (3) a copy of the report of its directors; (4) 
a copy of the report of its auditors; (5) a statement of the holding com¬ 
pany’s interest in the subsidiary specifying (a) the extent of such 
interest at the end of the financial year of the subsidiary, and (b) the 
net aggregate amount of the subsidiary’s profits after deducting its 
losses or vice versa which may properly be treated in the holding com¬ 
pany’s accounts as revenue profits or losses for the financial year or 
years thereof as also for the previous financial years since it became 
the holding company’s subsidiary, so far as such amount concerns mem¬ 
bers of the holding company and is not dealt with in the company’s 
accounts, and also where the profits are dealt with or provision is made 
for the losses in the company’s accounts; (6) a report, if any, by the 
directors of the holding company as to their inability to obtain informa¬ 
tion on any of the matters referred to in cl. (5); and (7) where the 
financial year or years of the subsidiary do not coincide with that of 
the holding company, a statement as to (a) whether there has been 
any, and, if so, what change in the holding company’s interest in the 
subsidiary between the end respectively of the financial year or of the 
last of the financial years of the subsidiary and of the one of the holding 
company, and (b) details of any material changes which might have 
occurred during the aforesaid period in respect of (i) the subsidiary’s 
fixed assets, (ii) its investments, (iii) the moneys lent by it, and (iv) 
the moneys borrowed by it for any purpose other than that of meeting 
current liabilities. 

It may be that the financial year of the holding company may not 
coincide with that of its subsidiary. In such a case, the financial year 
of the subsidiary must end on a day which is not earlier than six months 
from the day on which the holding company’s financial year ends. Fur¬ 
ther. where the financial year of a subsidiary is shorter than that of 
the holding company, the financial year of the subsidiary for the purpose 
of its balance-sheet and profit and loss account may be two or more 
of its financial years duration whereof, in the aggregate, is not less than 
that of the holding company’s financial year, and its balance-sheet and 
profit and loss account must be made out, in accordance with the require¬ 
ments of the Act as already noted, as at the end of its financial year 

last before that of the holding company. . 

Although all the foregoing provisions with regard to subsidiary 
companies are mandatory in character, the Central Government is 
empowered, on the application or with the consent of the company s 
directors, to direct that, in relation to any subsidiary, ffiey shah no. 
apply or chall apply only to the extent specified in the direction. 
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Contravention of any of the foregoing provisions is penalised in the 
same manner and to the same extent as in the case of' the provisions 
with regard to the form and contents of a balance-sheet and profit and 
loss account of a company above referred to (s. 212). 

It may be noted that, in case of disparity between the financial year 
of a holding company and that of its subsidiary, the Central Government 
may, on the application of either of these companies whose financial year 
is deemed desirable to be extended so that the subsidiary’s financial 
year may end with that of the holding company, direct that, in case 
of such company, the submission of accounts to a general meeting, the 
holding of such meeting or the making of an annual return shall not 
be required to be submitted, held or made earlier than the dates speci¬ 
fied in the ^direction. Further, where, at the commencement of the Act 
or at the date on which the relationship of holding company and sub¬ 
sidiary comes into existence, the end of the financial year of the subsi¬ 
diary is earlier than six months from that of the holding company’s 
financial year, the Central Government may, on the application of the 
directors of either company, exercise the powers above referred to in 
order to secure that the end of the financial year of the subsidiary is, 
at any rate, not earlier than six months from that of the holding com¬ 
pany’s financial year (s. 213). 

A reference may be made to a couple of important rights which 
the Act, by s. 214, confers upon a holding company and its members 
in regard to the accounts of its subsidiary. The section says that a hold¬ 
ing company may, by a resolution, authorise its representatives as named 
in the resolution, to inspect the books of account of its subsidiary at 
any time during business hours, and that the members of a holding 
c ^! T1 .P an -^ . ma y apply 1° the Central Government for investigating the 
affairs of its subsidiary as if they alone were members of the subsidiary 
m the same way as members of any company may apply to the Central 
Government for investigation of its affairs under s. 235 of the Act 


Copies to be sent to members 

Now, a balance-sheet and profit and loss account cannot be laid 
by a company, whether public or private, before the general meeting 
tmless a copy thereof together with all the documents annexed or attached 
thereto as required by the Act is sent at least 21 days before the date 
of the meeting to each of its members, each holder of its debentures 
(not being those which ex facie are payable to the bearer), every trustee 
for the debenture-holders irrespective of whether such member, deben¬ 
ture-holder or trustee is or is not entitled to have notices of general 
meetings of the company sent to him, and to all other persons entitled 
to receive notices of such meetings. Section 219 which enacts these 
provisions proceeds on the line of s. 158 of the English Act, 1948, and 
it must be noted that private companies which formerly were not 
tc ?.^ nd copies of their balance-sheets to their members are now 
Wl , thxn 1 j e Poy^ew of the section, and consequently, they too, 
will have to send copies of their balance-sheets and other documents 

^d ftil°^ a hed theret ° to / h ® specified in the section from 

and. after the commencement of the Act. 

If any balance-sheet is issued, circulated or published which does 
not comply with the requirements of ss. 212, 215, 216 and 217 as explained 
above, the company and every officer who is a party to the default shall 
be punishable with fine extending to Rs. 500 (s. 218). 
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Copies to be filed with the Registrar 

Again, every company is required to file with the Registrar within 
30 days from the date on which the balance-sheet and the profit and 
loss account were laid before the general meeting, three copies of its 
balance-sheet and profit and loss account signed by its managing director, 
manager or secretary, or if there be none of these, by one of its directors 
together with three copies of all documents which are required by the 
Act to be annexed or attached thereto. In the case of a private company, 
however, copies of the balance-sheet and those of the profit and loss 
account should be filed separately, and no person other than a member 
is entitled to inspect, or obtain copies of, the profit and loss account 
under s. 610 of the Act of (i) a private company which is not a sub¬ 
sidiary of a public company, or (ii) a private company of which the 
entire paid-up share capital is held by one or more bodies corporate 
incorporated outside India, or (iii) a company which becomes a public 
company by virtue of s. 43A if the Central Government directs that it 
is not in the public interest that any such person other than a member 
should be entitled to inspect, or obtain copies of, its profit and loss 
account. In the event of the general meeting not adopting the balance- 
sheet, a statement of that fact and reasons therefor should also be 
annexed to the balance-sheet and to copies thereof to be filed with the 
Registrar (s. 220). 

Additional requirement for banking and other companies 

Section 223 of the Act makes special provision for limited banking 
and insurance companies and deposit, provident and benefit societies, 
by which they are required to make a statement of their assets and 
liabilities in the form in Table F in the First Schedule to the Act, first 
before such company or society commences business, and then on the 
first Monday in the months of February and August respectively in 
every year. Further, such statement together with the last audited 
balance-sheet should be displayed and kept displayed in the registered 
office and every branch office of the company or society until the display 
of the next following statement. Every member and creditor in such a 
case will be entitled to a copy of such statement within seven days of 
the payment of a sum of fifty paise. These provisions, however, do not 
aoolv to a life assurance company or a provident insurance society to 
which the Insurance Act, 1938, applies, provided such company or society 
complies with the provisions of that Act. 


Auditors 

As observed by Chakravarti, C.J., in Deputy Secretary to the Gov¬ 
ernment of India, Ministry of Finance v. S. N. Das Gupta (A.I.R. 1956 

Cal. 414 at p. 419): , J 

“A joint stock company carries on business with capital furnished by persons 

^^itskappl^aticm^hi^ 6 ^ 0 ^^^to°1^^exectrtive of^the company, ££%*** &Z 
directors or the superior office.s The ' j^™ P t ^he Vi, are holders and whose duty 

ft is ^examine the affairs of the company Xt fxamSn b^n independent 
and report to them what he has found ^^X^STrd wMch the share- 
agency such as the auditor is P ra 9 . y • j on ln an unbusinesslike way or 

theiI* 6 *money kn ° W ‘ ng 

about it.” 
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An auditor of a company may thus be regarded as an agent of the 
shareholders appointed to carry out certain duties as laid down by the 
Act and the articles for the purposes of the audit. Apart from any 
special contract, normally he is not an agent of the company, at any rate 
not for acknowledging a debt on behalf of the company by signing his 
statutory report on the balance-sheet [Re Transplanters (Holding Com¬ 
pany), Ltd. (1958) 1 W.L.R. 822, 826]. As an agent of the shareholders, 
however, constructive notice of facts coming to his knowledge cannot 
be imputed to the shareholders [ Spackmann v. Evans, (1868) L.R. 3 
H.L. 171]. In case he is negligent in the execution of his duties and 
the company and, therefore, the shareholders suffer any loss as a result 
of his negligence, action may be taken against him; but his liability 
would not extend to third parties with whom no contractual relationship 
exists [ Candler v. Crane Christmas & Co. (1951) 2 K.B. 164]. 

The articles of association usually provide for the appointment of 
auditors and a periodical audit of accounts. But the matter being of 
very great importance both to the shareholders and the public, the 
legislature itself has made certain statutory provisions in that regard in 
ss. 224 to 231 of the Act. These sections deal with the qualifications 
and appointment of auditors and their powers, duties and liabilities. 


Qualification of auditors 

Inasmuch as the accounts of every company under the Act are re¬ 
quired to be audited, it is obligatory upon each such company, public 
or private, to appoint auditors at each of its annual general meetings 
for auditing its accounts. Persons who may be appointed as auditors 
must be chartered accountants within the meaning of the Chartered 
Accountants Act, 1949, or they must, for the time being, be authorised 
by the Central Government to be so appointed as having obtained 
simil&r qualifications outside India. A firm whereof all the partners 
practising in India are qualified as aforesaid may also be appointed by 
the firm name to be auditor of a company, and any partner so practising 
may act in the firm name. 

The following persons, however, are not qualified for such appoint¬ 
ment: (i) a body corporate; (ii) any officer or employee of the company 
whose accounts are to be audited and also his partners and employees; 
and (iii) persons indebted to the company for more than Rs. 1,000 or 
who have guaranteed the repayment of any such debt. 

If an auditor after his appointment becomes disqualified in any of 
the ways as aforesaid, he shall be deemed to have vacated his office as 
such (s. 226). 

Appointment of auditors r ' ■ 

The first auditors of a company should be appointed by the Board 
of directors within one month of the company’s registration, and the 
auditors so appointed shall hold office until the conclusion of the first 
annual general meeting of the company. If the Board fails to appoint 
such auditors, the company in general meeting may appoint them, and 
where they 1 are appointed by the Board, the company at a general meet¬ 
ing may remove them and appoint other auditors in their place who 
have been nominated by a member of the company and of whose nomi¬ 
nation notice has been given to the members of the company net less 
than 14 days before the date of the meeting. It must be noted that the 

I»CL—22 
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auditors appointed by the company at a general meeting in either of 
these two cases will be entitled to hold office only until the conclusion of 
the first annual general meeting of the company [s. 224(5)]. 

Subsequent appointment of auditors must be made at each annual 
general meeting of the company, and the auditors so appointed shall 
normally hold office until the conclusion of the next annual general 
meeting. Provisions in this behalf in the Act of 1913 have been com¬ 
pletely abrogated and a new procedure for appointing auditors at annual 
general meetings has been prescribed in the present Act in conformity 
with the provisions of the English Act, 1948, in respect thereof. Section 
224 which deals with this subject in its entirety and which was amend¬ 
ed by the Amendment Act, I960, says that every company shall, within 
seven days of the appointment of an auditor at its annual general meet¬ 
ing, give intimation thereof to the auditor so appointed provided, how¬ 
ever, that a written certificate is obtained from the proposed auditor 
before he is appointed or re-appointed as such at any such meeting of 
the company, stating that such appointment or re-appointment, if made, 
will be in accordance with the limits specified in sub-sec. (IB). This 
proviso to sub-sec. (1) of s. 224 and the sub-section just mentioned 
have been inserted by the Amendment Act, 1974. 

On receipt of the intimation of his appointment, every auditor in 
his turn shall, within 30 days of the receipt of such intimation, inform 
the Registrar in writing that he has accepted or refused to accept the 
appointment. 


Restriction as to number of auditorships 

The Amendment Act, 1974, has, however, by inserting sub-sec. (IB) 
in s. 224 as stated earlier, limited the number of companies of which a 
person, whether a partner in a firm of auditors or otherwise, may hold 
the appointment as auditor to twenty where the paid-up share capital 
of each of them is less than Rs. 25 lakhs, and in any other case, also 
twenty out of which not more than ten shall be companies each of which 
has a paid-up share capital of Rs. 25 lakhs or more, on and from the 
financial year following the commencement of the Amendment Act. 

In order to enable the companies to comply with these provisions, 
every person or firm holding the appointment as an auditor of a larger 
number of companies than the one prescribed, immediately before the 
commencement of the Amendment Act, is, by sub-sec. (1C) similar.y 
inserted, required to intimate, within 60 days of such commencement, 
his or its unwillingness to be re-appointed as auditor from the next 
financial year to the company or companies of which he or it is not will¬ 
ing to be so re-appointed, and simultaneously intimate to the Registrar 
the names of the companies of which he or it is willing to be re-appointed 
and send a copy of such intimation to each of the companies referred to 

therein. 


Appointment of auditor by special resolution in certain cases 

The legislature seems to be more concerned in the matter of 
appointment of an auditor with the interests of the Cen ‘ ral “d State 
Governments, public financial institutions, nationalised banks and an 
insurance company doing general insurance business, holding not less 
than 25 per cent of the subscribed share capital of a company, whether 
singly orTn any combination, than those of its shareholders who hold m 
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varying proportions much larger amount of such capital for, as provided 
by the new s. 224A, special resolution is needed, to protect their interests, 
for the appointment or re-appointment of an auditor of such company. 
This requirement of the section is so peremptory that in default of com¬ 
pliance therewith at any annual general meeting of the company, no 
appointment shall be deemed to have been made at such meeting and 
the Central Government may make the appointment of an auditor to 
fill the vacancy in pursuance of its power under s. 224 (3) already noted 
hereinabove. 


Re-appointment of retiring auditor 

By sub-sec. (2) of s. 224 as amended by the Amendment Act, 1974, 
a retiring auditor by whatever authority appointed, shall, subject to the 
provisions of sub-sec. (IB) and s. 224A as aforesaid, be re-appointed 
unless (i) he is not qualified for re-appointment, or (ii) he has express¬ 
ed his unwillingness to be re-appointed, or (iii) the company has passed 
a resolution appointing someone else in his stead or against his re- 
appomtment, or (iv) notice has been given to the company of any intend¬ 
ed resolution to appoint another person as auditor and, by reason of the 

death, incapacity or disqualification of that person, the resolution cannot 
be proceeded with. 

Where such auditor is not to he re-appointed 

Where a resolution is proposed to be moved at an annual general 
meeting of a company to appoint another person as auditor in place of 
the retiring auditor or providing that the retiring auditor shall ro+ be 
re-appomted s 225 of the Act says that 14 days "special- notice of the 
intended resolution should be given to the company in the first instance. 

On receipt of such notice, the company is required to forthwith 
send a copy thereof to the retiring auditor. The retiring auditor is 
thereupon entitled to make a written representation of reasonable length 
which the company should bring to the notice of its members in the 
mann,er set out m the section, otherwise the retiring auditor is entitled 
to have his representation read out at the meeting. The object of this 
provision is obviously to provide an opportunity to the retiring auditor 
to explain to the members of the company why he should be reappointed 
and the resolution before the meeting should not be passed, or else clear 
his own position vis-a-vis the resolution before the meeting. But the 
retiring auditor cairnot, m availing of this privilege, seek to secure need¬ 
less publicity for defamatory matter. If he does, an application may 

an . h f, CoUrt by f'l com P an y any other aggrieved person for 

an order that the copies of the representation need not be sent out to the 

members of the company and the representation need not be read out at 
the meeting. 


>< < 


Where no auditor is appointed or reappointed 


} { an auditor is not appointed or re-appointed at the annual general 

meeting the company must notify the fact to the Central Government 

Vnt ]* 1R .J days thereafter and the Central Government may thereunon 
make the appointment [s. 224(3) and (4)]. y 500 
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Vacancy in the office of auditor 

Where an auditor resigns his office, the vacancy may be filled onl> 
by the company in general meeting, but if a casual vacancy occurs for 
any reason, it may be filled by the Board. In either case, the auditor 
appointed to fill the vacancy will be entitled to hold office only until the 
conclusion of the next annual general meeting of the company. Besides, 
the remaining auditor or auditors, if any, may act while any such casual 
vacancy continues. [S. 224(6)]. 

Removal of auditors 

As regards removal of an auditor from office, the company is em¬ 
powered to remove him before the expiry of his term in general meet¬ 
ing. only with the previous approval of the Central Government 
[s. 224(7)]. This provision does not apply in respect of the removal of 
the ‘first’ auditors for which different provisions, as already noted, have 
been made. 

It must, however, be noted that the procedure prescribed by s. 225 
of the Act with regard to the appointment of another auditor in place of 
the retiring auditor noted a little earlier herein, would apply both where 
the first auditors are sought to be removed from office under s. 224(5) 
and where the auditors appointed at any general meeting of the com¬ 
pany are to be so removed under sub-sec. (7) of s. 224 as aforesaid. 

Remuneration of auditors 

The remuneration of auditors appointed by the Board of directors 
or the Central Government may be fixed by the Board or the Central 
Government, as the case may be, and subject to this, the remuneration 
of the auditors of a company must always be fixed by the company in 
general meeting or in such manner as the company in general meetmg 
may determine [s. 224(3)]. 


Powers and duties of auditors 

Bv s 227, every auditor of a company is empowered to have a free 
and complete access at all times to the books, accounts ami vouchers of 
the company and also to require from its directors and officers such 
formation and explanation as may be necessary for the ^fo“eo 
his duties as an auditor. These statutory powers °* a " 
onlv unqualified but also of great importance to him to nable hl "!^“^ 
charge his duty as auditor effectively, and they can neither be abndged 

nor restricted by any regulations of the company [Newton v. Bir77U7ig ‘ 
nor resinciea oy y s t exercise of these powers, and 

the interests of the company or its "t prejudicial 
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debentures and other securities have been sold at a price less than that 
at which they were purchased by it; (iv)' whether loans and advances 
made by the company have been shown as deposits; (v) whether per¬ 
sonal expenses have been charged to revenue account; and (vi) where 
any shares have been stated in the books and papers of the company to 
have been allotted for cash, whether cash has actually been received in 
respect of such allotment, and if not whether the position as stated in 
the account books and the balance-sheet is correct, regular and not mis¬ 
leading. 

Apart from this obligation and the obligation to make a report on the 
accounts examined by him {infra) , the Act nowhere lays down the duties 
of an auditor as auditor. These duties are, however, described by the 
Courts in several cases. 

It is obligatory on the auditors of a company to make themselves ac¬ 
quainted with their duties under the articles and under the Companies 
Act for the time being in force [I?i re Republic of Bolivia Syndicate, 
(1914) 1 Ch. 139.]. The general duties of auditors have been fully dis¬ 
cussed in two leading cases, viz., In re London and General Bank 
(No. 2 ), [(1895) 2 Ch. 673] and In re Kingston Cotton Mill Co. (No. 2), 
[(1896) 2 Ch. 279]. In the latter case Lindley, L J. observed (at 
p. 284); 


“I now come to the real question in this controversy, and that is, whether 
the appellants (auditors) have been guilty of any breach of duty to the companv. 
To answer this question, it is necessary to consider (1) what their duty was, (and) 
(2) how they performed it and in what respect (if any) they failed to perform it. 
The duty of an auditor generally was very carefullv considered by this Court in 
London and General Bank, Ltd., Ex p. Theobald (No. 2) and I cannot usefully add 
anything to what will be found there. It was there pointed out that the auditor’s 
duty is to examine the books, ascertain that they are right, and to prepare a 
balance-sheet showing the true financial position of the comoany at the time to 
which the balance-sheet refers. But it was also pointed out that an auditor is 
not an insurer, and that in the discharge of his duty he is only bound to exercise 
a reasonable amount of care and skill. It was further pointed out that what in 
any particular case is a reasonable amount of care and skill depends upon the 
circumstances of that case; that if there is nothing which ought to excite suspicion, 
less care may properly be considered reasonable than could be sc considered if 
suspicion was or ought to have been aroused. These are the general principles 
which have to be applied to cases of this description. I protest, however, against 
the notion that an auditor is bound to be suspicious as distinguished from reason- 

sen^us* error ” T ° substitute one expression for the other may easily lead to 

and Lopes, L.J. said rather in more forceful terms (at p. 288): 

“An auditor is not bound to be a detective, or, as was said, to approach his 
work with suspicion or with a foregone conclusion that there is something wrong- 
He is a watch-dog but not a bloodhound. ... If there is anything calculated to 

be sh t ould P, robe ifc to tbe bottom; but in the absence of anything 
or that kind, he is only to be reasonably cautious and careful.” 

The method of approach to his duties by an auditor has further been 
described by Lord Denning, M.R. in Fomento (Sterling Area) Ltd v 
Selsdon Fountain Pen Co. [ (1958) 1 All EH. 11] as follows: 

^ “ not to k® confined to the mechanics of checking vouchers and 

making arithmetical computations. He is net to be written off as a professional 

nSyrf subtracter* His vital task is to take care to see that^rors ^ 

’• > y I”* 0 *® of computation, or errors of omission and commission 

" xntnith- To perform this task properly, he must come“T3 

SJg' mind — not suspicious of disnonesty, I agree—but suspecting that someone 

SEfteTlS'been"o$ f Iraiewhere and a ahe <* »»»* to ensure 
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• }^ e ^ uties °f auditors were reviewed by the Court of Appeal 

in Re City Equitable Fire Insurance Co. [ (1925) Ch.407], and the follow- 
2I }§. Propositions were laid down: (a) the measure of an auditor’s respon¬ 
sibility depends upon the terms of his engagement, either by a special 
contract or as contained in the articles; (b) the duty imposed on the au¬ 
ditors by the Act is not defined as regards its nature or extent, but it de¬ 
pends on the information and explanation furnished to them. There is 
abundant scope for their discretion. The auditors, however, will not be 
excused for their total omission to comply with any of the requirements 
of the Act, or for the consequences of deliberate or reckless failure to 
ask for information on matters which call for further explanation; (c) 
auditors should not be content with a certificate that the securities of the 
company are with a particular person or firm unless such person or firm 
is trustworthy, and further, is one which in the ordinary course of busi¬ 
ness keeps securities for his or its customers. In all these cases, the 
auditors must exercise their discretion. 

Generally, the duties of an auditor may be said to be these: (1) he 
must make himself acquainted with his duties under the articles and un¬ 
der the Act; (2) he must see that the books show the true financial posi¬ 
tion of the company; (3) he must report all material points to the share¬ 
holders; (4) he must be honest, and exercise reasonable skill, care and 
caution which would depend upon the particular circumstances of each 
case, otherwise he is liable in damages; (5) he is not bound to give ad¬ 
vice nor is he concerned with how the business is being carried on; (6) 
he is further justified in trusting the servants of the company provided 
he uses reasonable care; (7) on the other hand, if anything suspicious 
occurs, he is bound to go deep into it. Auditors will not be made liable 
for not tracking out ingenious and carefully laid schemes of fraud when 
there is nothing to arouse their suspicion and when these frauds are per¬ 
petrated by tried servants of the company and have not been detected 
by the directors for years. 

These propositions are adopted by the Courts in India and the entire 
case-law in that behalf was reviewed by the Madras High Court in 
Registrar v. P. M. Hegde (A.I.R. 1954 Mad. 1080) and by the Calcutta 
High Court in Deputy Secretary to the Government of India, Ministry 
of Finance v. S. N. Das Gupta (A.I.R. 1956 Cal. 414). 


Auditor’s report 

The auditors are required to make a report on the accounts examin¬ 
ed by them and on the balance-sheet and profit and loss account of the 
company in the manner set out in s. 227 (infra) . The principles govern¬ 
ing such report and the auditor’s duty in respect thereof are set forth in 

the observations of Judges in several cases , . 

Chakravarti, C.J. observed in the Calcutta case cited above (at 

p. 420): , . . 

« Vii-a-vis the shareholders, the auditor holds a position of trust and it is 

The learned Chief Justice further observed (at p. 421): 

“If an auditor does not do what it is lus duty to do ^such as pr0 _ 

cash of a banking company), it is no defence for him to say m a ^ 
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ceeding started under the Chartered Accountants Act that he had told the share¬ 
holders that he had not done it. The lapse is constituted by his failure to Per¬ 
form a duty without which an audit is meaningless and it is not excused by 
giving information of the omission to the shareholders.” 

In course of his judgment in London and General Bank (supra), 
Lindley, L.J. observed (at p. 684): 

“A person whose duty it is to convey information to others does not discharge 
that duty by simply giving them as much information as is calculated to induce 
them, or some of them, to ask for more. Information and means of information 
are by no means equivalent terms. . . . An auditor who gives snarehoJders means 
of information instead of information, in respect of a comany’s financier position, 
does so at his peril, and runs the very serious risk of being held, judicially, to 
have failed to discharge his duty.” 

Explaining when an auditor can be a positive danger to the share¬ 
holders, Chakravarti, C.J. said in Controller of Insurance v. H. C. Das 
(A.I.R. 1957 Cal. 387): 

“An auditor who construes his duties to the shareholders or policy-holders too 
narrowly and who passes and approves of whatever is stated to him by the 
management of the company, does not serve the shareholders with the loyalty 
or efficiency expected of him and constitutes, instead of source of security to the 
shareholders, a positive danger to them.” 

Thus, when an auditor appointed by a company to audit the accounts 
of a Provident Fund maintained by it failed to disclose in his statement 
of account that large loans were advanced by the trustees of the Fund 
to the company in contravention of the Rules of the Fund and that 
cheques issued by the company in purported repayment of the loans 
were uncashed , and returned to the company pursuant to the resolution 
of the trustees before the statement of account was signed by him, it was 
held by the Supreme Court that he was guilty of misconduct under cl. 
(o) of the Schedule to the Chartered Accountants Act, 1949 and that 
intimation of these irregularities to the company was no defence since it 
was the employees—contributors to the Fund—who were the benefici¬ 
aries of the Fund and not the shareholders of the company ( Institute of 
Chartered Accountants v. P. K. Mukherjee, A.I.R. 1968 S.C. 1104). 

Bearing these principles in mind, the auditors must state in their 
report: (1) whether they have obtained all the information and expla¬ 
nations necessary for the purposes of their audit; (2) whether, in 
their opinion, proper books of account as required by law have been kept 
by the company, and proper returns adequate for the purposes of their 
audit have been received from branches not visited by them; (3) whether 
the report on the accounts of any branch office audited by some other 
person under s. 228 has been forwarded to them and how they have dealt 
with the same in preparing their report; (4) whether the balance-sheet 
and profit and loss account dealt with by the report are in agreement 
with the company’s books of account and returns; (5) whether the 
accounts examined by them, in their opinion, give the information 
required by the Act in the manner so required and give a true and fair 
view (i) in the. case of a balance-sheet, of the state of the company’s 
affairs, and (ii) in the case of a profit and loss account, of the profit or 
loss for its financial year. Where any of these matters is answered in 
the negative or with a qualification, the report must state the reason for 
the answer. 

Besides, the central Government may, by a general or special order 
in reference to a specified class or description of companies, direct that 
the report shall also include a statement on such other matters as may 
be specified in such order. Before making such order, however, the 
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Cemrai Government may consult the Institute of Chartered Accountant* 
of India in regard to the class or description of companies and ntW 
ancillary matters proposed to be specified therein unless it decides that 

tWaseTs 1 227°) n ^ “* nCCesSar * ° r e ^ent in the drlttncVs^f 

S™ 1 *? P ™ vl f io i L3 , obtained in England under s. 162 of the Act of 
1948 and the Ninth Schedule to that Act. Section 14 of the Act of 1957 
however, has repealed both that section and the Schedule and all the re¬ 
levant provisions in relation to ‘auditor’s report and right of access to 

books and to attend and to be heard at meetings’ have been enacted n 
that one section alone. 


The report must be signed by a qualified auditor practising in India 
and not by a firm, if such auditor be a partner in a firm (s. 229), which 
is appointed as auditors of the company, and besides being attached to 
the balance-sheet as required by s. 216 as already stated, it must be read 
efore the company in general meeting and also be open to inspection by 
any member of the company (s. 230). 


Auditor’s right to attend company’s meetings 

Auditors are entitled, by s. 231 of the Act, to attend any general 
meeting of the company and to receive all notices and other communica¬ 
tions relating to any general meeting which any member of the company 
is entitled to receive and to be heard at any general meeting on any 
part of the business which concerns them as auditors. 


Liabilities of auditors 

As regards the liabilities of auditors, any negligence in the obser¬ 
vance of any of the duties on their part causing loss to the company 
would expose them to an action for damages by the company. Thus, 
where the auditor had failed to verify one of the assets in the balance- 
sheet, viz., the petty cash, or where he had failed to satisfy himself 
regarding the provision for bad debts, he was held liable in damages 
[London Oil Storage Co. Ltd. V; Seear Hasluck & Co. (1904) Acct. L.R. 
30, 93; A. E. Green & Co. v. Central Advance and Discount Corpmation, 
Ltd. (1920) Acct. L.R. xiii, p. 1], 

Am auditor may also be found liable for acts of misfeasance under 
s. 543 of the Act. This section has been already referred to in connec¬ 
tion with the liabilities of directors and it should be noted that an auditor 
is an ‘officer’ for the purposes of that section [vide s. 2(30)]. Thus, in 
Re London and General Bank (No. 2) [ (1895) 2 Ch. 673] where the 
auditors had failed to report to the members that certain assets in the 
balance-sheet were overvalued and as a result, dividends were paid out 
of capital, they were ordered to repay one of the dividends with interest. 
In Re Kingston Cotton Mill Co. (No. 2), [(1896) 2 Ch. 279], on the 
other hand, where dividends were paid out of capital for several years 
on the footing of balance-sheets in which the value of the company?? 
stock-in-trade was grossly overvalued and the auditors relied upon the 
certificates of director-manager of the company in respect of such valua¬ 
tion, it was held that the auditors were justified in relying upon the 
certificates of the manager, a person of acknowledged competence an 
high reputation, and were not bound to check his certificates in the 
absence of anything to raise suspicion and that they were not liable f ? 
the dividends wrongfully paid. Applying the principles enunciated in 
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this case (in the observations of Lindley, L.J. and Lopes, L.J. already 
quoted) but distinguishing it on facts, it has been held in Re Thomas 
Gerrard & Son, Ltd. [ (1967) 2 All E.R. 525] that, where the auditors 
gave an unqualified report on the balance-sheet of the company in spite 
of the fact that in relation to the purchases made by the company altered 
invoices had come to their notice which put them on inquiry and yet 
they failed to investigate further (e.g., by examining the suppliers* 
statements and communicating with the suppliers, if necessary) into 
the purchases of the stock at the end of each current accounting period 
and the attribution of price to the succeeding period of accounts, the 
auditors had failed in their duty to exercise reasonable care and skill 
and were accordingly liable in respect of dividends distributed other¬ 
wise than out of available profits. In course of the judgment Penny- 
cuick, J. observed that the standards of reasonable care and skill, on the 
expert evidence adduced in the case, are more exacting today than those 
which prevailed in 1896 when the Kingston Cotton Mill Co.’s case was 
decided. 

Besides the foregoing liabilities which are of a civil nature, an audi¬ 
tor is liable to be punished with a fine not exceeding Rs. 1,000 in the 
event of his report being wilfully made, or any document of the com¬ 
pany, such as a balance-sheet and profit and loss account, being wilfully 
signed or authenticated, otherwise than in accordance with the provi¬ 
sions of ss. 227 and 229 respectively (s. 233). 

With respect to his liabilities of a criminal nature, an auditor may 
be liable for falsification of books, papers or documents belonging to 
the company under s. 539 of the Act since an auditor is an ‘officer’ for the 
purposes of that section as well by virtue of s. 2 (30) of the Act. He may 
also be liable under s. 628 for making a false statement in ‘any return, 
report, certificate, balance-sheet, prospectus, statement or other docu¬ 
ment required by, or for the purposes of, any of the provisions of the 
Act’, and under s. 629 for intentionally giving false evidence ‘upon any 
commission.authorised under the Act. or in any affidavit, deposi¬ 
tion or solemn affirmation.in or about any matter arising under 

the Act*. 

As in the case of a director, relief under s. 633 of the Act is available 
to an auditor in proceedings, civil or criminal, pending or apprehended, 
for negligence, default, breach of duty, misfeasance or breach of trust 
if the Court is satisfied that he had acted honestly and reasonably, and 
that having regard to all the circumstances of the case, he ought fairly 
to be excused. 


Branch audit 

By s. 228, accounts of the branch office of every company must be 
audited by the company’s auditor appointed under s. 224, or by a person 
qualified for appointment a4 auditor under s. 225, and if the branch office 
is situated in a foreign country, either by the company’s auditor or a per¬ 
son qualified as aforesaid or by an accountant duly qualified to act as an 
auditor in accordance with the laws of that country. 

Where they are audited by a person other than the company’s audi¬ 
tor, the latter has a right to visit the branch office and to have access to 
the books and vouchers maintained in that office except in the case of a 
foreign branch office of a banking company where it would be enough 
if the company’s auditor is allowed access to such copies and extracts 
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thread ° f ^ 88 haVe been transraitted to 

I* is f f ° r *; he company in general meeting to decide to have the ac- 
counts of its branch office audited otherwise than by its own auditor If 
it does so decide, either the company should appoint a duly qualified 
auditor in that meeting for the audit of those accounts or authorise the 
Board of directors to appoint such auditor in consultation with the com- 
pany s auditor. In either case, the auditor shall have the same powers 
and duties as the company’s auditor and receive such remuneration as 
may be fixed by the company in general meeting or by the Board if so 
authorised by the company in general meeting. 

Such branch auditor is required to prepare a report on the accounts 
of the branch office examined by him and forward the same to the com¬ 
pany’s auditor to be dealt with by him while preparing his own report 
in such manner as he considers necessary. 

Feeling that the aforesaid provisions relating to branch audit might 
cause some hardship particularly to companies whose branches are 
spread all over the country or where the branch concerned is a small 
one, the legislature by s. 228 (4) has authorised the Central Government 
tp exempt, by rules made in that behalf, any branch office from the re¬ 
quirements of compulsory audit to the extent to be specified in the rules, 
having regard to the arrangements made by the company for the audit 
of the accounts of the branch office and the nature and quantum of ac¬ 
tivity carried on at that branch during a period of three years imme¬ 
diately preceding the date on which the branch office is exempted from 
the provisions of the section as to compulsory audit, and any other matter 
which, in the opinion of that Government, justifies the grant of exemp¬ 
tion. 


Special audit 

The Amendment Act, 1960, introduced an entirely new section, be¬ 
ing s. 233A, empowering the Central Government to order special audit 
of a company’s accounts for such period or periods as may be specified 
in the order to be conducted by a chartered accountant appointed by it 
or the company’s auditor himself in cases where it is of the opinion that 
the affairs of the company are not being managed in accordance with 
sound business principles or prudent commercial practices, or the com¬ 
pany is being managed in a manner likely to cause serious injury or 
damage to the interests of trade, industry or business to which it per¬ 
tains or the financial position of the company is such as to endanger its 


The special auditor thus appointed by the Central Government will 
have the same powers and duties in relation to the special audit as an 
auditor of a company has under s. 227, and make his report, to t 
Central Government instead of the members of the company Such 
report W 11 include, as, far as may be, all the G<£ 

“ £ directs^ will a^^a^Jm^on any^ matter 
which may be referred to him by that Government In order 
thp audit the Central Government may, by order, direct any pe 

furnish to the special auditor within such £ 

he order all such information as may berequ.red^y 

ss,5 sra c£sir * ^ 



ACCOUNTS AND AUDIT 


347 


XIV] 


On receipt of the report, the Central Government may take such 
action as it considers necessary in accordance with the provisions of the 
Act or any other law for the time being in force. If no action is taken 
within four months from the date of the receipt of the report, the Cen¬ 
tral Government is required to send to the company either a copy of, 
or relevant extracts from, the report and to direct the company either 
to circulate that copy or those extracts to the members, or to have it or 
them read before the company at its next general meeting. 

The expenses of, and incidental to any special audit under the sec¬ 
tion including the remuneration of the special auditor as may be deter¬ 
mined by the Central Government will have to be paid by the company 
concerned and in default of such payment, will be recoverable from the 
company as arrears of land revenue. 


Cost audit 

By s. 233B added to the Act by the Amendment Act, 1965, the Cen¬ 
tral Government is empowered, for the purpose of obtaining a true and 
fair view of the state of affairs of a company engaged in production, 
manufacturing, processing or mining activities and required under s. 
209(1) (d) to include in its books of account the particulars referred to 
therein, by order, to direct an audit of cost accounts of the company to 
be conducted by an auditor who is a qualified cost accountant within 
the meaning of the Costs and Works Accountants Act, 1959, unless the 
Central Government being of opinion that sufficient number of such 
cost accountants are not available for conducting the cost audit of 
companies generally, by notification in the Official Gazette, directs for 
such period as may be specified therein that a chartered accountant pos¬ 
sessing the prescribed qualifications may also conduct such audit. The 
auditor for this purpose, after the commencement of the Amendment 
Act, 1974, which has amended and added to the section in several res¬ 
pects, is to be appointed by the Board of directors of the company with 
the previous approval of the Central Government. In no case, how¬ 
ever, can a person not qualified to be appointed as auditor by virtue of 
sub-secs. (3) and (4) of s. 226, or appointed as an auditor of a company 
under s. 224, be appointed or re-appointed for conducting the audit of 
the cost accounts of any company or, as the case may be, of that com¬ 
pany. On the other hand, where a person appointed for conducting 
the audit of the cost accounts of a company becomes disqualified in 
either of the ways as aforesaid, he shall cease to conduct such audit 
on and from the date on which he becomes so disqualified. 

The section further says that the auditor appointed in accordance 
with the foregoing provisions will have the same powers and duties in 
relation to the audit conducted by him as an auditor of the company has 
under s. 227 (1) of the Act, and he is to make his report to the Central 
Government in such form and within such time as may be prescribed 
and also forward a copy of the report to the company at the same time. 
It may be noted that the cost audit under the section would be in addition 
to, and not in substitution for, the usual audit to be conducted by an 
auditor appointed under s. 224 of the Act as already noted in the earlier 
part of this Lecture. 

Several sub-sections inserted in s. 233B by the Amendment Act, 
1974, specify the manner in which the report of the auditor as aforesaid 
is to be dealt with, a matter on which the original section was silent. 
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Apart from the obligation of the company to render all possible 
assistance and facilities to the person conducting the audit, it is requir¬ 
ed to furnish the Central Government, within 30 days from the date of 
the receipt of a copy of the report from the auditor, with full informa¬ 
tion and explanations on every reservation or qualification contained in 
the report, and also with such further information and explanations as 
that Government may, after considering the report and the information 
and explanations already furnished, call for. The Central Government 
may then take such action in accordance with the provisions of this 
Act or any other law for the time being in force as it may consider 
necessary, besides directing the company concerned to circulate to its 
members, along with the notice of the next annual general meeting, 
the whole or such portion of that report as it may specify in that behalf. 

The last of the sub-sections inserted by the Amendment Act, 1974, 
as aforesaid provides penalties and punishment for any default in com¬ 
plying with the foregoing provisions of the section. Whereas the com¬ 
pany may be fined to the extent of Rs. 3,000 in respect of any such 
default, every officer thereof in default is punishable with imprisonment 
for a term extending to three years or with fine of Rs. 5,000, or with 
both. 


LECTURE XV 


INVESTIGATIONS AND PREVENTION OF OPPRESSION AND 

MISMANAGEMENT 


Registrar’s power to call jor information — Seizure of docu¬ 
ments by Registrar — Investigation of company’s affairs — 
Investigation into membership of company etc. — Central 
Government’s power to impose restrictions on shares and deben¬ 
tures — Initiation, suspension and stoppage of investigation 
Temporary protection of employees during investigation — 
Protection of acts done in good faith — Non-disclosure of infor¬ 
mation in certain cases — Prevention of oppression g,nd mis¬ 
management by Court — Prevention of oppression and mis¬ 
management by Central Government — Removal of managerial 
personnel by Central Government. 


Registrar’s power to call for information 

Power of investigation of matters contained in documents which are 
required to be filed with the Registrar under several provipons of the 
Act is given to the Registrar by s. 234 of the Act. B»s a a f£ ra ] 
provision conferring on the Registrar a general PO^r to caU b> * 
written order for any information and explanation in wntmg which, m 
hTsoplffion, may be necessary with respect to any matterr to.which such 

document purports to relate. The same power can also ] be e * ercl “ d hi ^ 
him where it is represented to him on the materials placed bet 

or creditor cr ony it' 

In 3 'such Tc- KtSS 
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information or explanation on matters specified in the order within 
such time as he may specify therein. In case of winding up, the 
Registrar can exercise this power as against the liquidator and call 
upon him to furnish him with such information and explanation as he 
mav require in relation to any document filed by him under the Act. A 
foreign company, within the meaning of s. 591 of the Act, too, is now 
brought under the Registrar’s jurisdiction as regards the documents 
required to be filed with him under the Act, and the Registrar may call 
upon it to furnish such particulars or further information as he may 

require in connection with those documents. 

The section makes it a duty on the part of all the officers of the 
company to furnish such information or explanation to the best of their 
power which, on being furnished, forms part of the original document. 
In case no information or explanation is furnished within the time speci¬ 
fied in the order or the one furnished is, in the opinion of the Registrar, 
inadequate, he is empowered to issue another order calling upon the 
company to produce before him for his inspection such books and papers 
as he considers necessary within the time specified in the order; and the 
company and all its officers will be bound to produce such books and 
papers before him as required by the order. In default, they are liable 
to a fine upto Rs. 500, and in the case of a continuing offence, to an ad¬ 
ditional fine to the extent of Rs. 50 for every day after the first during 
which the offence continues, and the Court trying the offence may, on 
the application of the Registrar, and after notice to the company, make 
an order on the company for production of such books and papers as, 
in its opinion, may be reasonably required by the Registrar for the 

purpose of his investigation as aforesaid. . , , 

Where, after perusal of the information or explanation, if furnished, 
and of the hooks and papers produced before him whether in pursuance 
of his own order or an order of the Court, the Registrar is of the opinion 
that the original document discloses an unsatisfactory state of affairs or 
does not disclose a full and fair statement of any matter to which the 
document purports to relate, he is required to report the matter in writ¬ 
ing to the Central Government which may take action thereon under 
s. 235 by appointing one or more competent inspectors to investigate the 

affairs of the company. 

In the case of a representation by any contributory or creditor or 
any other person interested as aforesaid, however, if the Registrar, upon 
inquiry in pursuance of the foregoing provisions, is satisfied that the re¬ 
presentation was false or vexatious, he must disclose *the identity of his 
informant to the company, obviously to enable the company to take 
such action against the informant as may be advised. 

Seizure of documents by Registrar 

• 

Apart from the power of the Registrar to call for information and 
explanation in the circumstances envisaged in s. 234 of the Act as afore¬ 
said, a much larger power is conferred upon him by s. 234A in relation 
to books and papers of companies which, he apprehends, may be destroy¬ 
ed, secreted, or tampered with. According to this section, he can seize 
books and papers of, or relating to, any company or other body corpo¬ 
rate, or managing director or manager of such company or other body 
corporate, after obtaining an order from a Magistrate in that behalf, 
where he has reasonable ground to believe, upon information in his pos- 
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° r othei ™f\they may be destroyed, mutilated altered 
falsified or secreted but he must return them to the party from whose 

thpn°fb °t r K ^fi hey ^ Were u Seize d’ 35 soon as ma y be » and not later 
than the thirtieth day after the seizure, after taking, if necessary, copies 

of, or extracts from, or placing identification marks on, or otherwise 

dealing with the same, and inform the Magistrate of such return. 

Investigation of company’s affairs 

Central Government’s power to appoint inspectors 

It has already been stated that the Central Government may aopoint 
inspectors to investigate the affairs of a company on the report of the 
Registrar under s. 234 of the Act. There are, however, a few other 

cases as well in which that Government is empowered to appoint such 
inspectors. 

By s. 235, the Central Government may appoint such inspectors on 
the application of members of the company itself. Such members, in the 
case of a company having a share capital, must not be less than’ 200 in 
number or must hold not less than l/10th of the total voting power in 
the company, and in the case of a company not having a share capital, 
they must not be less than l/5th in number of the persons on the com¬ 
pany s register of members. Their application must also be supported 
by such evidence as the Central Government may require in order to 
show their bona fides as also the reason for such application, and they 
may be required to give security for payment of the costs of the inquiry 
not exceeding Rs. 1,000 (s. 236). 

Next, under s. 237 of the Act, if (i) a company by special resolution, 
or (ii) the Court by an order, declares that the affairs of the company 
ought to be investigated by an inspector appointed by the Central Gov¬ 
ernment, the latter is bound to appoint one or more competent persons 
as inspectors to investigate the affairs of the company and to report 
thereon in such manner as it may direct. 

The expression ‘the affairs of a company’ includes, in the words of 
Phillimore, J. in R v. Board of Trade, ex p. St. Martin Processing Co. Lid. 
[(1965) 1 Q.B. 603, at p. 613], its goodwill, its profits or losses, its con¬ 
tracts and assets including its shareholding in, and ability to control the 
affairs of, a subsidiary, or perhaps in the latter regard a sub-subsidiary, 
and in the words of Winn, J. in the same case (at p. 618), the expression 
comprises all its business affairs, interests or transactions, all its invest¬ 
ments or other property interests, all its profits and losses or balance 
of profits or losses and its goodwill. The Board of Trade in this case 
had refused to appoint an inspector in pursuance of a special resolution 
of the company in that behalf on the ground that the proposed investi¬ 
gation related solely to the conduct of a receiver appointed by deben¬ 
ture-holders and that s. 165(a) (i) of the Act (of 1948) did not authorise 
such an investigation. The Court, however, held that the activities of a 
receiver and manager are the ‘affairs’ of the company m respect of which 
he is appointed and accordingly, made an order of mandamus to issue 
against the Board of Trade requiring it to appoint an inspector. It may 
incidentally be noted that where the Central Government in this country 
refuses to appoint an inspector under s. 237 in pursuance of a special 
resolution of the company for the purpose, the company may apply for 
a writ of mandLus iLder Article 226 of the Constitution notwithstand- 
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ing its right to apply to the Court straightaway for an order directing 
the Central Government to appoint an inspector under the same section. 

As regards the Court having jurisdiction to make an order under 
the section, it is the High Court within whose jurisdiction the registered 
office of the company concerned is situate (s. 10). 

The order directing the issue of investigation is something analo¬ 
gous to the issue of a commission for the purpose of looking into the ac¬ 
counts of the parties. Such an order does not amount to a judgment 
within the meaning of the term ‘judgment’ in clause 15 of the Letters 
Patent so as to entitle an aggrieved party to appeal therefrom (Ramiah 
Nadar v. Amirtharaj, A.I.R. 1962 Mad. 163). Besides, the powers of the 
Court under the section have to be exercised with caution, and the Court 
will, therefore, require strong evidence in relation at least to circum¬ 
stances suggesting any of the matters presently to be noticed in connec¬ 
tion with the power of the Central Government to appoint inspectors on 
its own motion under s. 237 itself, to induce it to make an order for in¬ 
vestigation (In re Patrakala Tea Co. Ltd., A.I.R. 1967 Ker. 406). 

As stated above, the Central Government may, under the same sec¬ 
tion, also appoint such inspectors of its own accord if, in its opinion, there 
are circumstances which suggest (i) that the business of the company 
is being carried on with intent to defraud its creditors, members or any 
other person, or otherwise for a fraudulent or unlawful purpose, or in a 
manner oppressive of any of its members, or (ii) that the company was 
formed for any fraudulent or unlawful purpose, or (iii) that persons con¬ 
cerned in the formation of the company or the management of its affairs 
have been guilty of fraud, misfeasance or other misconduct towards the 
company or any of its members, or (iv) that all the information with 
respect to its affairs which the members might reasonably expect has not 
been given to them. An identical provision in s. 165(b) of the English 
Act .of 1948 has been amended by s. 38 of the Act of 1967 in two impor¬ 
tant respects: (1) the words ‘or has been’ are added after the words ‘is 
being’ in cl. (i) above so as to widen the scope of jurisdiction of the 
Board of Trade under the section with respect to cases of ‘past’ manage¬ 
ment of the company’s affairs falling within the ambit of that clause, 
and (2) the power is made exercisable by the Board of Trade notwith¬ 
standing that the company is in voluntary winding up. 

An order of the Central Government under the provision is certainly 
not justiciable, if it has been made by the appropriate authority bona fide 
and reasonably even though the reasons for the order may not fully ap¬ 
peal to a Court of law. It may not even be necessary for that Govern¬ 
ment to recite its reasonings when making such order. But when such 
order is challenged as actuated by malice in law, justification for the 
exercise of power in making the order must not be ‘blanketed’ from the 
Court. The authorities must show that prima facie reasons existed and 
were considered before the order was made in conformity with the 
provisions of cl. (b) of s. 237. Where this is done, the Court will not 
interfere with the order. Where, however, the affidavit filed by the 
Chairman of the Company Law Board disclosed that in the conduct of 
the company there was delay, bungling and faulty planning entailing 
double expenditure, continuous losses resulting in sharp fall in prices of 
the company’s shares and resignation of some of the directors on account 
ofi differences of opinion with the managing director, it was held by a 
majority judgment of the Supreme Court that die said circumstances 
could;, not by themselves suggest an intent to defraud or fraudulent 
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management and that, therefore, the order for investigation must be 
quashed ( Barium Chemicals Ltd. v. The Company Law Board, A.I.R. 
1967 S.C. 295). On the other hand, it was held by Banerji J. in a 
Calcutta case that if the Central Government was of opinion that work¬ 
ing results and rates of dividends declared by a company were incompa¬ 
tible, and that suggested to the Government that there were circum¬ 
stances suggesting the necessity of an investigation under s. 237 (b) of 
the Act, it could not be said that the investigation was ordered ‘without 
any legal excuse’ ( Ashoka Marketing Ltd. v. Union of India, A.I.R. 1967 
Cal. 159), and in support of his decision he relied upon Re Miles Aircraft 
Ltd. (No. 2) [ (1948) W.N. 178] in which unreasonable declaration of 
dividends was held as prima facie ground for ordering investigation. 
Where, however, the only relevant material on the basis of which the 
order for investigation could be said to have been made was the trans¬ 
action of sale of preference shares of a company named Albion Plywoods 
Ltd., it was held by the Supreme Court that, since no reasonable person, 
much less any expert body like the Government, could have jumped to 
the conclusion on such material that there was any fraud involved in 
the sale of the shares in question, the opinion formed by the Government 
was wholly irrational and not according to law and that, therefore, the 
order of investigation based upon such opinion could not be sustained. 
It was also held that the fact of one of the leading directors of the appel¬ 
lant company being a suspect in the eyes of the Government on account 
of his antecedents was not a relevant circumstance for the purpose of 
the opinion of the Government as required under s. 237 (b) of the Act 
(Rohtas Industries Ltd. v. S.D. Agarwal, A.I.R. 1969 S.C. 707). Again, 
where, having taken the stand that the opinion of the Central Govern¬ 
ment was subjective and needed no disclosure either to the party or to 
the Court, the Central Government by an affidavit-in-opposition of one 
of. its Deputy Secretaries disclosed that the company had been employ¬ 
ing an obliging firm of auditors for the major part of the period under 
investigation which might cover up its malpractices, it was held, after 
applying the tests laid down by the Supreme Court in the two cases of 
Barium Chemicals and Rohtas Industries (supra), that since that reason 
was found afterwards and was not available to the authority exercising 
its powers in arriving at an opinion in conformity with the provisions of 
s. 237 (b), the order of investigation could not be sustained (New Central 
Jute Mills Co. Ltd. v. Deputy Secretary , Ministry of Fmance, A.I.R. 19/U 

Cal. 183). 

Powers and duties of investigating inspectors 

Now, the inspectors to be appointed by the Central Governing m 

these cases must be individuals and not a firm, body ^X^airso^a 
*^noiation (s 238). Such inspectors while investigating the affairs ot a 

company*may also investigate, if necessary, the affairs of other connected 

sisrstrs; s SMSS as 
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of the company, by any of its directors, or any other company any of 
whose directorships are held by the employees or nominees of those having 
the control and management of the first mentioned company, or (iii) 
any person who is or has at any relevant time been the company’s 
managing agent, secretaries and treasurers, managing director or 
manager, or an associate of such managing agent or secretaries and 
treasurers, the inspectors are required to obtain the prior approval of 
the Central Government before exercising their powers of investigation 
into its or his affairs. The Central Government in its turn will not 
accord any such approval unless a reasonable opportunity is given to" 
such company or person to show cause why such approval should not 
be accorded (s. 239). 

To help the inspectors in their investigation, a duty is cast by s. 240 
upon all officers, other employees and agents of the company [as defined 
in sub-sec. (6) ] and of the other connected companies referred to above, 
as also on officers, partners and associate of the managing agent or se¬ 
cretaries and treasurers to give the inspectors all necessary assistance 
and to produce before them or persons authorised by them in that behalf 
such books and papers as may be required by them. The inspectors may, 
with the previous approval of the Central Government, also require any 
other body corporate to furnish such information to, or produce such 
books and papers before them or persons authorised by them in that be¬ 
half with the previous approval of that Government, as may be neces¬ 
sary or relevant for the purpose of their investigation. The books and 
papers so produced may be kept by the inspectors in their custody for 
six months and should thereafter be returned by them to the company, 
body corporate, firm or individual by whom or on whose behalf they were 
produced. If certified copies of the books and papers produced by any 
other body corporate as aforesaid are furnished to the inspectors, they 
shall forthwith return such books and papers to the body corporate con¬ 
cerned. In either case, the inspectors will have power to call for such 
hooks and papers if they are needed again. 

Inspectors have also been given power by the same section to require 
any of the persons as aforesaid and, with the previous approval of the 
Central Government, any other person to appear personally before them 
and examine him on oath in relation to the affairs of the company, other 
body corporate, managing agent, secretaries and treasurers or associate, 
as the case may be. Notes of such examination, however, should be taken 
down in writing and read over to or by, and signed by the person exa¬ 
mined, and they may thereafter be used in evidence against him. 

Any notes of answers given as a result of informal questioning by 
the inspector and not being on oath, however, are not admissible in 
evidence [Karak Rubber Co. Ltd. v. Burden, (1971) 3 All E.R. 1118]. 

If any person fails without reasonable cause or refuses (a) to produce 
to an inspector or any person authorised by him in that behalf with the 
previous approval of the Central Government any book or paper which 
it is his duty to produce as aforesaid, or (b) to furnish any information 
which it is his duty to furnish as aforesaid, or (c) to appear personally 
before the inspector when required to do so or to answer any question 
put to him by the inspector, or (d) to sign the notes of his examination 
taken down in writing as aforesaid, he is punishable with imprisonment 
extending to six months or with fine to the extent of Rs. 2,000, or with 
both, and also with a further fine extending to Rs. 200 for every day 
after the first during which the failure or refusal continues. 
ml—23 
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It is clear from these provisions that the question whether the failure 
or retusal inter alia to answer questions put by the inspector is or is not 
reasonable is for the Court to decide and not for the inspector [McClel¬ 
land, Pope & Langley Ltd. v. Howard, (1968) 1 All E.R. 569n]. AH that 
the inspector is required to do is to act fairly. He is not subject to any 
set rules of procedure and is free to act at his free discretion. Formulat¬ 
ing these principles in Re Pergamon Press Ltd. [(1970) 3 All E.R. 5351 
^? urt Appeal held on the facts of the case that as the inspectors 
had shown that they intended to act fairly and had given every assur¬ 
ance that could reasonably be required, the directors’ refusal to give 
evidence was unjustified. 


Nature of investigation 

It must be noted that the object of the examination of, or investiga¬ 
tion into, the affairs of the company is to recover information as to The 
company’s affairs and that it is in no sense a judicial proceeding for the 
purpose of trial of an offence. There are no parties before the inspector 
and he alone conducts the inquiry. Such inquiry, therefore, cannot be 
regarded as a proceeding started against any individual after framing an 
accusation against him [Hearts of Oak Assurance Co. v. Attorney-Gene¬ 
ral, (1932) A.C. 392]. Accordingly, s. 240 of the Act does not offend 
against Article 20 (3) of the Constitution of India, nor is Article 14 of the 
Constitution violated either by s. 239 or 240 of the Act [Narayanlal 
Bansilal v. M. P. Mistry, (1961) 1 S.C.R. 417]. 


Inspector's power to seize books and papers 

Section 240A of the Act gives to the inspectors same power of 
seizure of documents, books and papers under the order of a Magistrate 
as is conferred upon the Registrar by s. 234A (supra) where, in course of 
investigation, they have reason to believe that such documents, books 
or papers may be destroyed or tampered with. 


Inspector's report to Central Government 

On conclusion of the investigation, the inspectors are required to 
submit a report to the Central Government. The Act does not fix any 
time within which such report should be made, but the order of investi¬ 
gation generally requires the inspector to make it within a certain time. 
Accordingly, failure on the part of the inspector to submit the report 
within such time amounts only to a breach of duty on his part and does 
not automatically bring the investigation to an end (Asnoka Marketing 
Ltd. v. Union of India, A.I.R. 1967 Cal. 159). Inspectors may also submit 
interim reports if they so desire. The English Act of 1967 empowers an 
inspector, by s. 46, also to inform the Board of Trade, without making an 
interim report, of any matter coming to his knowledge as a'result of the 
investigation which suggests that a criminal offence has been committed. 

No report of the inspectors can be impugned even on the 
that the inspectors had acted in breach of the rules of natural justice 
in that certain matters of detail were not put to the individual concern 
ed when he was giving evidence, before formulating their critic, ®« 

taf i,* srstt#. 

ment of Trade and Industry, (1974) 2 All E.R. Id*}. 
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Central Government's duty as to inspector's report 

The Central Government after the receipt of the final report must 
forward a copy thereof to the company concerned, and may, if it thinks 
fit, furnish a copy, on payment, to any member of the company or to 
any creditor of the company. Where the inspectors were appointed on 
the application of members of the company or at the instance of the 
Court, a copy of the report should be furnished to the members or the 
Court, as the case may be. The Central Government may also publish 
the report if it so chooses (s. 241). 

Powers of Central Government on inspector's report 

Where, from any report made to the Central Government under the 
foregoing provisions, it appears that any person has been guilty of a cri¬ 
minal offence in relation to the company, the Central Government may, 
after taking such legal advice as it thinks fit, prosecute such person for 
the offence, and it shall be the duty of all officers, other employees and 
agents of the company to give the Central Government all possible assis¬ 
tance in connection with the prosecution (s. 242). 

Secondly, where, from any such report, it appears to the Central 
Government that it is expedient to wind up the company by reason of 
any such circumstances as are referred to in s. 237(b), (i) and (u), 
namely, that the business of the company is being conducted with the 
intent to defraud its creditors, members or any other persons, or for a 
fraudulent or unlawful purpose, or in a manner oppressive of any of its 
members, or that the company was formed for a fraudulent or unlawful 
purpose, or that the persons connected with the formation or manage¬ 
ment of the company have been guilty of any fraud, misfeasance or other 
mis.conduct either towards the company itself or towards any of its 
members, it may, unless the company is already being wound up by the 
Court, cause to be presented to the Court by any person duly authorised 
in that behalf a petition for winding up the company on the ground that 
it is just and equitable that it should be wound up, or an application for 
an order under s. 397 or 398 of the Act (providing relief against oppres¬ 
sion and mismanagement), or both a petition and an application as 
aforesaid (s. 243). 

Thirdly, where, from any such report, it appears to the Central Gov- 
ermnent that the company whose affairs have been investigated ought 
to institute proceedings, in the public interest, for recovery of damages 
from any person guilty of fraud, misconduct or misfeasance in connec¬ 
tion with the promotion or formation, or the management of the com¬ 
pany, or for recovery of any property of the company which has been 
misapplied or wrongfully retained, the Central Government may itself 
bring such proceedings in the name of the company (s. 244). 

Section 169 of the English Act of 1948 which enacted the foregoing 
powers in relation to the Board of Trade is new substituted by ss. 35 to 
37 of the Act of 1967 in a modified form. 

Lastly, though the Central Government itself is to bear the expenses 
of any investigation carried on by the inspectors appointed by it under 
s. 235 or 237 in the first instance, s. 245 empowers it under certain cir¬ 
cumstances to recover the same from any person who has been guilty 
of fraud, misconduct, misfeasance or wrongful retention of company’s 
property, or from the persons at whose instance the investigation was 
ordered and undertaken. 
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Report to be evidence of inspector’s opinion 

Under the next section, a copy of the report of any inspectors ao- 
pointed under s. 235 or 237 authenticated in such manner as may be 
prescribed is made admissible in any legal proceedings as evidence of the 
opinion of the inspectors in relation to any matter contained in the report. 
Except for this, the report has no legal status. Not being a legal decision 
but merely an expression of opinions and findings of the inspector, it is 
not binding upon any person in the manner that a judgment of the Court 
is [Re Grosvenor and West-End Railway Terminus Hotel Co. Ltd. (1897) 
76 L.T. 337; Re S.B.A. Properties Ltd. (1967) 1 W.L.R. 799, 806]. Fur¬ 
ther, even where it is admissible in evidence when referred to in the 
affidavit in support of the petition for winding up, the Court in exercise 
of its discretion may insist on direct evidence if a charge of fraud or 
grave misconduct is made, or if the company resists the winding up 
order [Re A.B.C. Coupler and Engineering Co. Ltd. (No. 2), (1962) 
1 W.L.R. 1236; Re Travel & Holiday Club Lid. (1967) 1 W.L.R. 711, 715; 
Re Allied Produce Ltd. (1967) 1 W.L.R. 1469, 1471; Re Koscot Inter¬ 
planetary ( UK.) Ltd. (1972) 3 All E.R. 829]. 


Investigation into membership of company etc. 

The English Act of 1948 provides for investigation into ownership 
of companies in certain circumstances. Similar provision is made in s. 
247 of our present Act. According to this section, whenever it appears 
to the Central Government that there is good reason so to do, it may 
appoint cne or more inspectors to investigate and report on the mem¬ 
bership of any company and other matters relating to the company so 
as to determine the true persons (a) who are or have been financially 
interested in the success or failure of the company, or (b) who are or 
have been able to control or materially to influence the policy of the 
company. An inspector so appointed may, for the purpose of his investi¬ 
gation and subject to the terms of his appointment, also investigate 
whether there are any secret arrangements or understandings observed 
in practice. This investigation may extend to managing agents and 
secretaries and treasurers who had managed a company at any time in 
the past. Further, with the previous consent of the Central Govern¬ 
ment, the inspectors may also investigate the ownership of other con¬ 
nected companies such as subsidiary and holding companies and com¬ 
panies under the associates. On completion of his investigation, the 
inspector is required to submit a report to the Central Government, but 
the Central Government As under no obligation to supply copies of such 
report to the company or any other person if it is of opinion that there 
is gocd reason for not divulging the contents of the report or of parts 

tHer Again where it apoears to the Central Government that there is 
good reason to investigate the ownership of any shares in or debentures 
of a company or of a body corporate, or of any interest in l ai firm, which 
acts or has acted as the managing agent or secretaries and treasurers of 
a company, it may, instead of appointing any inspectors for the purpo 
of such investigation, itself require any person reasonably believed ( ) 
to be or to have been interested in such shares or debentures, or to have 
in Viavp had as the case may be, any interest m such firm, or (n) to 

act or to have acted as a legal adviser or agent of someone interested in 

Er. tn sss sisft wrs “ 
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and past interests held in those shares or debentures or in the firm, as 
the case may be, and the names and addresses of the persons so interest¬ 
ed and of any persons who act or have acted on their behalf in relation 
thereto. A person failing to give the necessary information or know- 
inelv or recklessly making a false statement in material particular while 
giving the information is punishable with imprisonment for a term 
extending to six months, or with fine to the extent of Rs. 5,000, or with 

both (s. 248). _ ,, . j. . A | p 

Further, when any question arises as to whether an individual, nrm 

or company was an associate of a managing agent or secretaries and trea¬ 
surers of any company, the Central Government may, if it thinks there is 
good reason to do so, investigate the question by appointing inspectors 
or by departmental inquiries, and the provisions of ss. 247 and 248 
(supra) respectively will apply to such investigation (s. 249 J. In this 
connection, it has been held by the Calcutta High Court in Ashoka Mar¬ 
keting case (supra) that merely by acting as selling agents of a managed 
company, a company does not become an associate of its managing agent 
and therefore, no order for investigation could be made against such 
company It has also been held in that case that a combined order of 
investigation, e.g., under s. 237(b) and s. 249(1) (a), is perfectly compe¬ 
tent, and the fact that the powers exercisable under different investiga¬ 
tions are not identical is of no consequence. 

It may be noted that in view of the abolition of managing agencies 

and secretaries and treasurers as from 3rd April, 1970, by s. 324A of the 
Act, these sections will continue to apply only in relation to 
those bodies corporate or firms which had acted as managing agents or 
secretaries and treasurers at any time prior to 3rd April, 1970, and to 
their associates. 

Central Government’s power to impose restrictions on shares and 
debentures 

Where, in connection with any investigation of any of the kinds re¬ 
ferred to above , or otherwise, it appears to the Central Government that 
there is good reason to find out the relevant facts about any shares (whe¬ 
ther issued or to be issued) and it is of the opinion that such facts can¬ 
not be found out unless some restrictions in respect of such shares are im¬ 
posed, it may, by order, direct that the shares shall be subject, for such 
period not exceeding three years as may be specified in the order, to the 
following restrictions: (i) that any transfer of those shares shall be void, 
(ii) that where those shares are to be issued, they shall not be issued, 
and anv issue thereof or any transfer of the right to be issued therewith 
shall be void, (iii) that no voting rights shall be exercised in respect of 
those shares, (iv) that, except in a liquidation, no payment in respect of 
those shares by way of dividend, capital or otherwise shall be made, and 
(v) that there shall be no further issue of shares in right of those 
shares or in pursuance of any offer made to the holder thereof, and any 
issue of such shares or any transfer of the right to be issued therewith, 
shall be void. These directions may also be given in respect of the 
shares of a body corporate which had acted as the managing agent or 
secretaries and treasurers of a company or his associate prior to 3rd 

April, 1970. 

Further, where the Central Government has reason to believe that, 
as a result of a transfer or a likely transfer of shares in a company, a 
change in the composition of the Board of directors of the company may 
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take plac e and that, in its opinion, any such change would be prejudicial 
to the public interest, it may, by order, (i) in the case of trarSer of 
shares, direct that the voting rights in respect of those shares shall not 

f °^ such P eriod not exceeding three years as may be 
specified in the order, and no resolution passed or action taken to effect a 

change in the composition of the Board before the date of the order shall 
have effect unless confirmed by the Central Government, and (ii) in the 
case of a likely transfer of shares, direct that any transfer of shares dur- 

ordei^shaI^bcTvokT 6XCeeding threP years as may be Reified in the 

which enacts the foregoing provisions further provides 
tnac the Central Government may, by order, at any time, vary or rescind 
any order made by it under any of those provisions. Such order should 
be served upon the company within 14 days of the making thereof 

Any person aggrieved by any order passed by the Central Govern¬ 
ment under any of the foregoing provisions or an order refusing to res¬ 
cind any such order, however, may apply to the Court which may, after 

giving the Central Government an opportunity of being heard, vacate 
any such order if it thinks fit. 


It may be noted that any order of the Central Government rescind¬ 
ing its order in the first of the two cases discussed hereinabove, or any 
•cider of the Court vacating such order, which is expressed to be made 
with a view to permitting a transfer of any shares, may nevertheless 
continue the restrictions mentioned in clauses (iv) and (v). either in 
whole or in part, so far as they relate to any right acquired, or offer 
made, before the transfer. 

All the foregoing provisions also apply in relation to debentures as 
much as they apply in relation to shares. 

Sub-sections (9) and (10) of the section provide penalties for contra¬ 
vention of any order passed by the Central Government or the restric¬ 
tions imposed by it. No prosecution for any such contravention, how¬ 
ever, can be instituted except by, or with the consent of, the Central 
Government. 

It may be noted that the English Act of 1967 has, by s. 32, introduc¬ 
ed a further type of investigation in relation to an apprehended contra¬ 
vention of s. 25 with respect to certain dealings in option, or of s. 27 
or 31 (2) requiring disclosure of interests of the directors, and of their 
spouses and infant children in the shares in, or debentures of a company. 


Initiation, suspension and stoppage of investigation 

Since investigations into the affairs of companies were sought to be 
delayed on the technical ground that applications for relief against 
oppression and mismanagement were pending before a Court or that the 
company concerned had gone into liquidation, Parliament has enacted 
s 250A based on the recommendation of the Daphtary-Sastry Commit¬ 
tee in the light of the Bose Commission’s Report, by which an investiga¬ 
tion may be initiated under s. 235, 237, 239, 247 248 or 249 ^twathstand- 
in^ that an application has been made under s. 397 or 398 of the Act for 
relief against oppression and mismanagement, or the company m ques¬ 
tion has passed a special resolution for voluntary wining up, and no 
investigation initiated under any of those sections shall be stopped 
suspended by reason only of the fact that such a resolution has been 

passed. 
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Temporary protection of employees during investigation 

Section 640B inserted by the Amendment Act 32 of 1964 says that 
if (i) during the course of any investigation of the affairs of a company, 
body or person under s. 235, 237 or 239, or of the membership, or the 
ownership of shares or debentures of a company or body corporate under 
s. 247, 248 or 249 or (ii) during the pendency of any proceeding against 
any person concerned in the conduct and management of the affairs of 
a company under Chapter IVA of the Act, such company, body or person 
proposes to discharge, or to punish, whether by dismissal, removal, 
reduction in rank or otherwise, any employee, such company, body or 
person, as the case may be, shall send by post to the Company Law Board 
previous intimation in writing in that behalf. If the Board has any 
objection to the action proposed, it shall send by post notice thereof in 
writing to the company, body or person concerned, and if the latter is 
dissatisfied with the objection, it or he may file an appeal to the High 
Court in the prescribed manner and on payment of the prescribed fee, 
within 30 days of the receipt of the notice of objection. In such a case, 
the decision of the High Court shall be final and binding upon the Board 
and the company, body or person preferring the appeal. On the other 
hand, if no notice of objection to the proposed action is received within 
30 days of the sending of the previous intimation of the proposed action 
as aforesaid, the company, body or person concerned may proceed to 
take the proposed action against the employee. The section lastly 
provides that its provisions as aforesaid shall have effect without pre¬ 
judice to the provisions of any other law for the time being in force. 

Protection of acts done in good faith 

A new section being s. 635A was introduced in the Act by the Com¬ 
panies (Amendment) Act (53) of 1963, providing protection from a suit, 
prosecution or other legal proceeding to officers of Government in respect 
of anything done or intended to be done in pursuance of the Act in good 
faith. This section has now been replaced by another section bearing 
the same number by the Amendment Act of 1965 which extends such 
protection also to the Government and any other person, not only in 
respect of anything in good faith done or intended to be done in pursuance 
of the Act or any rules or orders made thereunder, but also in respect of 
the publication by or under the authority of the Government or any of 
its officers, of any report, paper or proceedings. 

Non-disclosure of information in certain cases 

Further, by s. 635AA added to the Act by the same Amendment 
Act, the Registrar, any officer of the Government or any other person 
cannot be compelled to disclose to any Court, tribunal or other authority 
the source of his information which (i) has led the Central Government 
to direct a special audit under s. 233A or order an investigation under s. 
235, 237, 247, 248 or 249, or (ii) is or has been material in connection 
with such audit or investigation. 

Prevention of oppression and mismanagement by Court 

The Indian Companies (Amendment) Act, 1951, introduced two sec- 

tions 153C and 153D with a view to providing an alternative remedy to 

winding up in case of mismanagement of a company and oppression of 

minority of the shareholders in course of the management of the 
company. 
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Section 153C which is now spread over ss. 397 to 407 was based on 
the provisions of s. 210 of the English Act of 1948. In effect, it prescribed 
a limitation on the supremacy of majority which is one of the cardinal 
rules of company law. This rule was found to have been abused on seve¬ 
ral occasions, and the whip of the majority was found to have produced 
results utterly prejudicial to the best interests of the company. This 
led to the enactment of this section in our Act, too, on the lines of s. 210 
of the English Act as aforesaid which was designed to relieve the oppres¬ 
sed minorities from hardships without their having to petition to the 
Court for winding up the company. The section also empowered the 
Central Government to apply for relief where it was satisfied, either on 
a complaint made by any shareholder or as a result of its own independ¬ 
ent inquiry or otherwise, that the company was being managed to the 
detriment of its interests or that the minority of its members was being 
oppressed by the majority in a manner prejudicial to their interest. 

Scope of s. 397 

Turning to the provisions in the present Act in this behalf, s. 39'! 
provides that any member of a company who complains that the affairs 
of the company are being conducted in a manner prejudicial to public 
interest or oppressive to any member or members may apply to the 
Court for appropriate relief, and the Court may, on being satisfied that 
the company’s affairs are being conducted in the manner alleged, and 
that to wind up the company, though justified on the facts, would un¬ 
fairly prejudice such member or members, make such order as it thinks 
fit with a view to bringing to an end the matters complained of. The 
requirements of this section, however, should be liberally construed in 
order to carry out the intention of Parliament which designed this re¬ 
medy in order to suppress an acknowledged mischief [per Lord Denning 
in Scottish Co-operative Wholesale Society Ltd. v. Meyer, (1958) 3 
W L R. 404 at p. 434]. While exolaining the scope of s. 153C of the Act 
of 1913 corresponding to s. 397 of the new Act, the Supreme Court has 
observed in Rajahmundry Electric Supply Corporation Ltd. v. A. 
Nageshwara Rao (A.I.R. 1956 S.C. 213) that whereas prior to its enact¬ 
ment the Court had no option but to pass an order for winding up when 
the conditions mentioned in s. 162 (s. 433 of the present Act) _ werei satis¬ 
fied, it could now, in exercise of the powers conferred by that section, 

make an order for its management by the Court with a vle ^ t0 bel f "® 
ultimately salvaged, provided that the facts proved made out a case for 

of "oppemon" in the ^ 

useful working rule was laid down by Lord Cooner m the Scottish case 
Tmde™ Elder and Watson Ltd. (1952 SC. 49) ^ymgthattheesse^ 

(■ matter that the conduct complained of should at the low w 

trusts his money to a company is entitled 3^ wh - ch . g un j ust or 

substantiated, the company can e e ^ en Co-operative Wholesale 

rity’s shores at a fair-alue the Madras 

Society, Ltd. (1954) b.C. 381]. Narayana lyenger v. T. A. 

High Court was of the opinion in K. K. o. 
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Mani (A.IJR. I960 Mad. 338) that, on the facts of that case, the only just 
and equitable solution that could be imposed was to ask the respondents 
to buy up the shares of the petitioners, but declined to make that order 
as it had become a case of ‘not the dog wagging the tail but the tail wag¬ 
ging the dog.’ In Ramashankar v. S. I. Foundry (A.I.R. 1966 Cal. 512), 
however, an order directing the respondents to buy up the shares of the 
petitioners, and in case the former were unable or unwilling to buy those 
shares, directing the latter to buy up the shares of the former within a 
certain time was, in fact, passed. It was also held in that case that the 
oppression complained of need not be of any long duration so long as its 
effects would have persisted indefinitely but for the intervention of the 
Court. A similar order made by Pennycuick, J. in Jermyn Street 
Turkish Baths Ltd., however, was reversed by the Court of Appeal 
[(1971) 3 All E.R. 184] on the ground that mistaken omission by the 
directors to give notice of meetings of the company to the administrators 
of a deceased member was not an act of oppression, and even if it was, 
it was too drastic an order to put an end to that form of oppression. At 
any rate, the allegations suggesting that the person conducting the affairs 
of a company was unwise, inefficient and careless in the performance 
of his duties do not make out a case of oppressive conduct within the 
meaning of the section and a petition limited to such allegations will be 
dismissed in limine [Re Five Minute Car Wash Service, Ltd. (1966) 1 All 
E.R. 242]. 

The question of applicability of s. 397 came up for decision before 
the Supreme Court in Shanti Prasad v. Kalinga Tubes , Ltd. (A.I.R. 1965 
S.C. 1535), and after quoting extensively from the judgements of the 
British Courts in Elder’s case (supra), Meyer*s case (supra), Scottish 
Co-operative Wholesale Society Ltd. v. Meyer, which was an appeal from 
Meyer's case [ (1958) 3 AH E.R. 66] and Re H. R. Harmer, Ltd. [ (1958) 
3 All E.R. 689], with respect to the meaning of the term ‘oppressive’, the 
Court observed as follows (at p. 1545): 

“These observations from the four cases referred to above apply to s. 397 also 
which is almost in the same words as s. 210 of the English Act, and the question 
in each case is whether the conduct of the affairs of a company by the majority 
shareholders was oppressive to minority shareholders and that depends upon the 
facts proved in a particular case. As has been already indicated, it is not enough 
to show that there is a just and equitable cause for winding up the company 
though that must be shown as preliminary to the application of s. 397. It must 
further be shown that the conduct of the majority of shareholders was oppressive 
to the minority as members and this requires that events have to be considered 
not in isolation but as a part of a consecutive story. There must be continuous 
acts on the part of the majority shareholders continuing upto the date of petition, 
showing that the affairs of the company were being conducted in a manner oppres¬ 
sive to some part of the members. The conduct must be burdensome,. harsh and 
wrongful, and the mere lack of confidence between the majority shareholders and 
the minority shareholders would not be enough unless the lack of confidence 
springs from oppression of a minority by a majority in the managemeht of the 
company’s affairs, and such oppression must involve at least an element of lack 
of probity or fair dealing to a member in the matter of his proprietory rights as 
a shareholder.” 

A glaring instance of oppression as explained in the above observa¬ 
tions of the Supreme Court is to be found in Re Hindusthan Co-operative 
Insurance Society (A.I.R. 1961 CaL 443). The directors of the company 
in this case who had the majority backing did not call any general meet¬ 
ing of the company nor did they make any gesture to place before the 
shareholders the balance-sheet of the year ending 31-12-1955. As -a 
matter of fact, the shareholders were kept completely in the dark as to 
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what was being done with regard to the company’s affairs Under the 
articles of the company, l/3rd of the directors were reouh-ed to retire 
every year by rotation but the directors continued wrongfully to act as 
such and dealt with the company’s money in any manner they liked to 
the prejudice of the interest of the company. It was held that it was the 
case where the powers under ss. 397, 398 and 402 should be justly invoked 

rffv e sharehnw amfe f tu 131 nt>t only , there had been oppression of the mino¬ 
rity shareholders of the company but also the affairs of the company had 

been conducted in a manner prejudicial to the interest of the company. 

• ^^ the ^ insta ^ ce of oppression of a minority of shareholders is fur¬ 
nished by Gajarabai v. Patny Transport (A.I.R. 1966 A.P. 226). In 

this case, three directors, two of whom, due to their private disputes with 
*7? P etl Jtioners, had brought a spirit of vindictiveness into the company’s 
arrairs, had, m a highhanded and unreasonable manner, withheld transfer 
of the shares of one Patny to the petitioners though they had transferred 

names some of the shares of the managing agency company 
under the self-same will. It was held that the conduct of the directors 
amounted to oppression inasmuch as it involved violation of the condi¬ 
tions of fair play on which every shareholder who entrusted his money 
to the company was entitled to rely, and that the proper order to make 
was to direct the directors of the company to transfer the shares held by 
Patny in terms of his will. 

On the other hand, the Court of Appeal in England recently approv¬ 
ed the definition of the word ‘oppressive’ as given in Scottish Co¬ 
operative Wholesale Society Ltd. v. Meyer and Re H. R. Harnmr Ltd. 
(supra) in Re Jermyn Street Turkish Baths Ltd. [(1971) 3 All E.R. 
184] but further observed (per Buckley L.J. at p. 199): 


“We do riot say that this is necessarily a comprehensive definition of the 
meaning of the word ‘oppressive’ in s. 210, for the affairs of life are so. diverse 
that it is dangerous to attempt a universal definition. We think, however, that it 
may serve as a sufficient definition for the present purpose. Oppression must, we 
think, import that the oppressed are being constrained to submit to something 
which is unfair to them as the result of some overbearing act or attitude on the 
part of the oppressor.” 

and then, with reference to the facts of the case the Court held: 


“If a director of a company were to draw remuneration to which he was 
not legally entitled or in excess of the remuneration to which he was legally 
entitled, that might no doubt found * misfeasance proceedings or proceedings for 
some other kind of relief, but it would not, in our opinion, of itself amount to 
oppression. Nor would the fact that the director was a majority shareholder in 
the company make any difference, unless he had used his majority voting powers 
to retain the remuneration or to stifle proceedings by the company or other 
shareholders in relation to it.” 


It must be noted that the oppression complained of by a member 
must be his oppression as a member and not in any other capacity. 
Accordingly, an allegation in the petition of his oppression by his exclu- 
sion from the board of directors is in substance an allegation of his 
oppression as a director and not as a member and is, therefore, °utsi e 
the scope of the section [Re Bellador Silk, Ltd , (1965) 1 All E.R. , 
Re Lundie Brothers, Ltd., (1965) 2 All E.R 692], Further, a petition 
launched not with the genuine object of obtaining the relief claim 
under the section, but with the object of exerting Pressure in order to 
achieve a collateral purpose, e.g., repayment of a loan due t ° an ° tb ^ 

company in which the petitioner has a major * nt f^ est ’ * s ,^ a _ b f case 
process of the Court and would be dismissed (Re Bellador Silk case, 

supra). 
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Scope of s. 398 

Next, under s. 398, any members of a company may apply to the 
Court for appropriate relief on the ground that the affairs of the company 
are being conducted in a manner prejudicial to public interest or to the 
interests of the company, or that by reason of a material change in the 
management or control of the company, whether by an alteration in its 
Board of directors, or of its manager, or in the ownership of the com¬ 
pany’s shares, or in its membership or in any other manner whatever, 
the affairs of the company are likely to be conducted in a manner pre¬ 
judicial to public interest or to the interests of the company. The Court, 
in this case too, may make such order as it thinks fit with a view to 
bringing to an end or preventing the matters complained of or- appre¬ 
hended if it is satisfied as to the correctness of the allegations made in 
the application. 

Allegations in a petition under either of these two sections need not 
be supported by an affidavit on personal knowledge of the deponent. 
The deponent can verify the petition on information received by him 
and believed to be true and then lead oral evidence, if necessary, to 
prove the allegations in the petition ( Shanti Prasad Jain v. The Union 
of India , 63 Bom. L.R. 431). 

Object of ss. 397 and 398 

9 

It will be observed that these two sections deal with powers of the 
Court for prevention of oppression and mismanagement in the affairs of 
a company and the remedy provided by them is, therefore, of a preven¬ 
tive nature intended to prevent occurrence or continuance of oppression 
or mismanagement in the affairs of the company and not to set at naught 
what has already been done by the controlling shareholders in the course 
of such oppression or mismanagement and is no longer a continuing 
wrong. Accordingly, the question whether a particular action of the 
directors was or was not within the limits of the law is not a proper 
subject-matter for inquiry in an application under either of these two 
sections (Mohanlal v. Shri Sayaji Jubilee etc. Mills Co. L td., 5 Guj. L.R. 
804). 

Requirements as to application by members 

(i) Not every member, however, is entitled to make an application 
under either of the foregoing two sections. By s. 399, the members 
complaining, in the case of a company having a share capital, must 
be not less than 100 in number or not less than l/10th of the total 
number of members of the company, whichever is less, or must hold not 
less than l/10th of the issued share capital of the company and must 
have paid all calls and other sums due on their shares. Where a resolu¬ 
tion authorising a call on members is passed by the Board of directors of 
a company and the articles of the company provide that a call .shall be 
deemed to have been made at the time when the resolution authorising 
such call was passed, the making of the call amounts to creation of a 
debt, and the fact that time i? given to pay the call does not denude it 
of its character as a ‘debt due’. Consequently, a member seeking to 
make, an application under s. 397 or 398 must pay the call before 
making it although the time given for payment of the call hpg not expired 
(Stadmed Pvt . Ltd. v. Kahetra Mohan, A.I.R. 1968 CaL 572). The express 
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sion ‘other sums due on their shares’ would include any amount due 
from a shareholder other than the amount of calls which could be re¬ 
covered by the sale of his shares as when the company has, by its articles 
a first and paramount hen upon all the shares of a member for all his 
debts and liabilities to the company with a right to sell them or any part 
thereof in enforcement of the lien ( Kedar Nath v. Lakshmi Devi Sugar 
Mills Ltd., A.I.R. 1966 All. 119). In the case of a company not having 
a share capital, the members complaining must not be less than l/5th of 
the total number of members thereof. 

(ii) The names of these members must be shown in the register 
of members of the company. If not, they must first have the register 
rectified before they can bring a petition under either of the two sections. 
They cannot seek the rectification of the register under the guise of an 
application under s. 397 or 398 [Ved Prakash v. Iron Traders ( Private) 
Ltd., A.I.R. 1960 Punj. 427]. Personal representatives of a deceased 
member, however, may bring such petition without being entered on the 
register, for the word ‘member’ includes such representatives for the 
purposes of these sections [Re Jermyn Street Turkish Baths Ltd., (1970) 

3 All E.R. 57]. Even where, in spite of an order of a competent Court 
for rectification of the register of members, the name of a person which 
was wrongly deleted is not restored in the register as a member, an 
application by such person under either of the two sections is competent 
since the effect of an order for rectification is to treat such person as a 
member as if his name had never been struck out and was always there 
in the register fPulbrook v. Richmond Consolidated Mining Co. (1878) 
9 Ch. D. 610 ; Stadmed Pvt. Ltd. v. Kshetra Mohan, supra]. 

(iii) Where any members of a company are thus entitled to make 
an application, any one or more of them may make it on behalf, and 
for the benefit, of all of them after obtaining the consent in writing 
of the rest. The expression ‘consent in writing’ implies that the writing 
itself should indicate that the persons who have affixed their signatures 
have applied their minds to the question before them and have given 
their consent to certain action being taken. No evidence either by way 
of affidavit or of oral sworn statement in court, can be given under s 91 
of the Evidence Act to prove that such consent was given. Besides, the 
obtaining of the consent is a condition precedent to the presentation 
the application (Makhan Lai v. The Amrit Banaspati Co Ltd A I.K. 
1953 All. 326). Once the application is properly presented, the su 
seouent withdrawal of consent by some of the:members <cannot affec 
either the right of the applicant to proceed with the apph^tion or tl^ 

jurisdiction of the Court to dispose of it on / New India 

EmbroiderTMills, A.I.R. 1964 Punj. 401). t K 

tion is properly presented with the consent of the requisite 

sharehoWer^ r the^consent would not cease 

the transferees of shares from some of th Q c t ^ e relief and 

respondents where there is n ° a ! te . ra .^ or lv shoes of their transferors 

the transferees merely stepped in A T R 1963 Orissa 189) 

(Kalinga Tubes, Ltd. v. Shanti Prasad Jain, A.I.R. 1963 Urusa / 

Application by or under the authority of Central Government 
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hv any person authorised in that behalf, independently of s. 243 of the 
Act which contemplates a similar application to be presented by any per¬ 
son authorised by it consequent upon a report made by any inspectors 
appointed by it to investigate the affairs of any company under s. ZS i ot 

the Act (s. 401). , , 

The Central Government may authorise instead any member or 

members of a company to apply to the Court for an order under either 
of the two sections even if he or they does or do not satisfy the condi¬ 
tions which would otherwise entitle him or them so to apply in his or 
their own right as aforesaid. Such member or members, before being so 
authorised, may, however, be required to give such security as the Cen- 
tral Government may deem reasonable for the payment of any costs that 
may be ordered by the Court as against him or them. 


Right of certain persons to apply to he joined as respondents 

Section 405 enables h manager, managing director or any other officer 
or any other person who has not been impleaded as a respondent to any 
application made under section 397 or 398 to apply to the Court _° e 
made a party thereto. The Court, m such a case, if satisfied that his 
presence is necessary in order to enable it effectively and completely to 
adjudicate upon and settle all questions involved in the application, shall 
direct that such a person be added as a party to the application. 


Notice of application to Central Government 

Then, by s. 400, the Court to which an application is made undei 
either of those two sections is required to give notice of the application 
to the Central Government (except where such application is made by 
itself or caused to be made by some person under its authority) and to 
take into consideration any representation that may be made by it be¬ 
fore passing a final order thereon. 

Court’s powers on application 

Section 402 states what such order may provide for without pre¬ 
judice to the generality of the powers vested in the Court under ss. 397 
and 398. The order may make provision for (a) the conduct of the com¬ 
pany’s affairs in future, (b) the purchase of the shares or interests of 
any member of the company by other members thereof or by the com- 
pany, (c) the reduction of the company’s capital where the company pui- 
chases any such shares, (d) the termination, setting aside or modification 
of any agreement howsoever arrived at, between the company and its 
manager, managing director or any of its other directors, (e) the ter¬ 
mination, setting aside or modification of any agreement between the 
company and any person other than any of the persons referred to in cl. 
<d) after due notice to the party concerned and, in the case of the modi¬ 
fication of any such agreement, after obtaining the consent of such party, 
(f) the setting aside of any transfer, delivery of goods, payment, execu¬ 
tion or other act relating to property made or done by or against the 
company within three months before the date of the application which 
would,, if made or done by or against an individual, be deemed in his 
insolvency to be a fraudulent preference, and any other matter for which, 
in the opinion of the Court, it is just and equitable that provision should 
be made. No order for setting aside a past and concluded transaction 


366 


LECTURES ON COMPANY LAW 


[lecture 


The order may also make an alteration in or addition tn +v, Q 
randun, or articles of any company. Section’ 404 provided hat in 

th” Court to3k y C ° nC !™i d sha , U not be entitled without the leave of 

the Court, to make any further alteration in or addition to the memn 
randum or articles inconsistent with the provisions of the order Txc^pt 
to the extent, if any permitted by the order. The alterations or addb 

m e by t le ,° rdel ; sl ? a11 have the same effect as if they were duly 

rn^de by a resolution of the company. 

fha p C °,; y of . such °. rder is required to be delivered by the company to 
Re S 1 ^ rar for registration within 30 days from the date of the order 
on pain of a penalty of fine extending to Rs. 5,000 in case of default by 
the company and every officer thereof who is responsible for such default 
1 he Court may make any interim order as it thinks fit for regulating 
tiie conduct of the affairs of the company pending the making of a find 
oraer m relation to the application made under s. 397 or 398 (s 403). 

It may be noted that proceedings under ss. 397 and 398 of the Act 
are not like suits between private parties which may be compromised in 
any manner they choose. The interests of the company are of paramount 
importance and, therefore, the Court may consider the compromise on 
its merits and adopt only such portions of it as are in the interests of the 
company. Further, the Court may inquire into the charges, if any, made 
against the directors in the petition under either of the two sections not 
withstanding the omission therein of a formal prayer for relief against 
the delinquent directors ( Sayed Mahomed Ali v. Sundaramurthy, A.I.R. 
1958 Mad. 587). 


Consequences of termination of agreement 

Section 407 specifies the consequences following upon an order made 
under s. 397 or 398 which inter alia terminates, sets aside or modifies an 
agreement between the company and its manager, managing director or 
any ocher agreement such as is referred to in els. (d) and (e) of s. 402 
as aforesaid. Firstly, no manager, managing or any other director or 
any other person whose agreement with the company is terminated, set 
aside or modified shall be entitled to claim any damages or compensation 
for loss of office or in any other respect, whether in pursuance of the 
agreement or otherwise. And secondly, no manager, managing director 
or other director shall, without the leave of the Court, be appointed or 
re-appointed or be entitled to act as the manager, managing director or 
director of the company for a period of five years from the date of the 
order. It is, however, further provided that no leave shall be granted 
unless notice of the application for leave has been served on the Central 
Government and the Central Government has been given an opportunity 
of being heard in the matter. In case of contravention of the afore¬ 
said provision as to incapacity to act as a manager, or a managing or 
other director, the person so acting as also each of the directors of the 
company shall be punishable with imprisonment for a term which may 
extend to one year, or with fine extending to Rs. 5,000 or with both. 
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Schedule XI to apply to cases of applications under ss. 397 and 398 

By s. 406, provisions of ss. 539 to 544 of the Act providing penalties 
for (i) falsification of books, (ii) frauds by officers and, (iii) failure to 
keep proper books of account, and liability for (i) fraudulent conduct 
of the company’s business and (ii) misfeasance or breach of trust are 
made applicable in cases where an application is made under s. 397 or 
398, in the form set forth in Schedule XI to the Act. 

Prevention of oppression and mismanagement by Central Government 

Besides the powers conferred upon the Court to prevent oppression 
or mismanagement, powers are also conferred upon the Central Govern¬ 
ment to achieve the same object .by a different process. By s. 408, if, 
on the application of not less than 100 members of the company .or of 
members holding not less than l/10th of the total voting power therein, 
or of its own motion, the Central Government is satisfied after such 
inquiry as it deems fit to make that it is necessary to exercise its powers 
under the section in order to prevent the affairs of the company being 
conducted either in a manner which is oppressive to any members of the 
company, or which is prejudicial to the interest of the company or to 
public interest, it may appoint such number of persons, whether mem¬ 
bers of the company or not, as it may, by order in writing, specify, as. 
directors thereof for such period not exceeding three years on any one 
occasion as it may think fit. In the alternative, it may direct the com¬ 
pany to make fresh appointment of directors within such time as it may 
specify in that behalf on the basis of proportional representation provided 
in s. 265 of the Act, and may further direct that, until such appointment 
is made, the persons specified by it shall hold office as additional directors 
of the company. Any directors thus appointed by the Central Govern¬ 
ment shall not be required to hold any qualification shares nor be liable 
to retire by rotation, but they may be removed by that Government 
from office at any time and other persons may be appointed in their place. 
Further, no change in the Board of directors after such appointment by 

the Central Government shall have any effect unless it is confirmed by 
that Government. 

The Amendment Act, 1974, has inserted two more sub-sections in 
the section, by the first of which the Central Government is empowered 
to issue such directions to the company as it may consider necessary nr 
appropriate in regard to its affairs besides appointing a person as a 
director or additional director of the company, and by the other, that 
Government may require such person to report to it from time to time 
with regard thereto.. 

By s. 409, power is given to the Central Government to prevent any 
change in the Board of directors which is likely to affect the company 
prejudicially. Where a managing director, or any other director com¬ 
plains to the Central Government that as a result of a change which has 
taken place or is likely to take place in regard to the ownership of the 
company’s shares a change in the Board of directors is apprehended and 
that such a change would be prejudicial to the interests of the company, 
the Central Government may, after making such inquiries as it may 
deem fit, order that no resolution passed or that may be passed or action 
taken or that may be taken to effect a change in the Board after the date 
of the complaint shall have effect unless confirmed by that Government. 
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Such order can also be made as an interim measure before making or 
completing the. enquiry as aforesaid. The power conferred by this sec¬ 
tion, however, cannot be exercised in relation to a private company un¬ 
less it is a subsidiary of a public company. 

Removal of managerial personnel by the Central Government 

The Companies (Amendment) Act of 1963 introduced one whole 
Chapter in the Act, being Chapter IVA, consisting of sections 388B to 
388E with a view to empowering the Central Government to remove 
managerial personnel of a company from office on the recommendation 
of the Tribunal in a case referred to it by that Government against any 
person concerned in the management and conduct of the affairs of a com¬ 
pany. Since, however, the Companies Tribunal has been abolished and 
the expression ‘High Court’ has been substituted for the expression 
‘Companies Tribunal’ in all these sections by the Companies Tribunal 
(Abolition) Act, 1967, the Central Government can refer the cases to 
the High Court and act upon its recommendations in respect thereof. 
The decision of the High Court in these cases, unlike the findings of the 
Tribunal, is final and not subject to any appeal. 


Application by Central Government 


By s. 388B, where, in the opinion of the Central Government, there 
are circumstances suggesting (a) that any such person as aforesaid is or 
has been guilty of fraud, misfeasance, persistent negligence or default in 
carrying out his obligations and functions under the law, or breach of 
trust in connection with the conduct and management of the affairs of 
the company, or (b) that the business of the company is not or has not 
been conducted and managed by such person in accordance with sound 
business principles or prudent commercial practices, or (c) that a com¬ 
pany is or has been managed by such person in a manner which is likely 
to cause, or has caused serious injury or damage to the interest of the 
trade, industry or business to which such company pertains, or (d) that 
the business of the company is or has been managed by such person with 
intent to defraud its creditors, members or any other persons or otherwise 
for fraudulent or unlawful purpose, or in a manner prejudicial to public 
interest, it may state a case against such person and refer the same to the 
High Court requesting it to inquire into the case and record a finding as 
to whether or not such person is a fit and proper person to hold the office 
of a director or any other office connected with the management of any 


C ° m Every such case is required to be slateqi in the form of an application 
joining the person concerned as a respondent the y ein ’ 1 a ^/ t ^ ta p n e ^ l g ra a 1 
concise statement of such circumstances and materi n a / s f a / i ^.^ v en The 
Government may consider necessary for the purpose of the inquiry. I he 
aDDlication has then to be signed and verified in the same manner in 
which a plaint in a suit by the Central Government is required to be 
signed and verified under the Code of Civil Procedure, 1908, and pre¬ 
sented to the High Court or such officer thereof as it may appoint in 

SS Application so ^ a- ™ «,V‘ct,K33t 

S tS antigen such terms as may be just lor Ih. purpose ol deter- 
mining the real questions in the inquiry. 
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Interim order by High Court 

The? High Court may, during the pendency of the inquiry and on the 
application of the Central Government or on its own motion, also pass 
an order under s. 388C directing the respondent not to discharge any of 
the duties of his office until further orders, and appointing a suitable per¬ 
son in his place to discharge those duties on such terms and conditions as 
may be specified in the order, wherever it appears to it necessary so to 
do in the interest of the members or creditors of the company or in the 
public interest. Every person so appointed is to be deemed to be a public 
servant within the meaning of s. 21 of the Penal Code. 

Nature of High Court y s decision 

On the conclusion of the inquiry and hearing of the case, the High 
Court has to record its decision stating therein specifically as to whether 
or not the respondent is a fit and proper person to hold the office of a 
director or any other office connected with the conduct and management 
of any company (s. 388D). 

Central Governments action on decision 

In the event of the decision of the High Court being against the 
respondent, the Central Government shall, by an order under s. 388E, 
remove him from whatever office or position he occupied in respect of 
the conduct and management of the company concerned after giving him 
a reasonable opportunity to show cause ag ains t the proposed order. 
While availing himself of this opportunity, however, the respondent can¬ 
not raise any matter which has already been decided by the High Court. 

Consequential effect of order of removal 

As a result of such removal, the respondent becomes disqualified 
to hold any office connected with the affairs of any company for a period 
of five years from the date of the order of removal, but the Central 
Government may, with the previous concurrence of the High Court, 
Pf™* l 1 ! 111 1° hold any such office before the expiry of that period! 
Furthermore, as a result of such removal, he would not be entitled to 
any compensation for the loss or termination of his office nor would any 
compensation be paid to him in that behalf. On the other hand, the com¬ 
pany concerned may, with the previous approval of the Central 
Government, appoint another person to the office occupied by the 
Respondent in accordance with the provisions of the Act. 
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Private companies 

stated in the first Lecture, every one of the companies contem¬ 
plated by the Act may be either private or public. We have dealt in detail 
in the preceding Lecture with the formation, management and adminis¬ 
tration of a public company, and it has been pointed out in the course of 
those Lectures which of the provisions discussed therein do not apply to 
private companies. An exhaustive list of such provisions is, however, 
given in Appendix F for a ready reference. ’ 

A ‘private company’ is defined by s. 3 of the Act. It means a com¬ 
pany which by its articles: 

(a.) restricts the right to transfer the shares, if any; 

(b) limits the number of its members [exclusive of persons (i) who 
are in the employment of the company, and (ii) who have con¬ 
tinued to be members after the employment ceased] to fifty; and 

(c) prohibits any invitation to the public to subscribe for the shares, 
if any, or debentures of the company; 

provided that where two or more persons hold one or more shares jointly, 
they shall, for the purpose of this definition, be considered as a single 
member. 

Section 12 of the Act prescribes the minimum number of persons 
who may form a private company as two and not seven as provided by 
the same section in the case of a public company. 

Private companies were for the first time recognised in England in 
the Act of 1907 and in this country in the Act of 1913. Prior to th^t, 
they were on the same footing as public companies and did not enjoy 
the privileges which in our country were conferred on them by the Act 
of 1913 and continue to be conferred under he present Act. The principal 
advantage of these companies which are generally family concerns is to 
secure absolute privacy as regards their affairs and at the same time to 
have the liability of their members limited either by shares or guarantee. 
It should be borne in mind that the main characteristic of a private com¬ 
pany which is limited by shares, is that it cannot invite the public to 
subscribe for its shares. Usually all its shares are held by a few per¬ 
sons, who are, more often than not, members of the same family. 


Privileges 

It may be said that private companies are governed by the same 
rules as public companies and the Act as a whole applies to them in the 
same way as to the others except as regards certain specified matters. We 
will mention here only a few of the provisions of the Act to illustrate 
what a private company is not required to do as against what a public 
company is so required under such provisions and they may be regarded 
as special privileges which the Act confers on private companies. 

(1) A private company can commence business immediately on in¬ 
corporation, and it need not go through the formalities laid down in 
s. 149 which expressly excludes such company from its purview. . 

(2) Director’s consent in writing to act as such and his contract to 
take up qualification shares need not be filed with the Registrar, nor is it 
necessary for him to sign the memorandum for any qualification shares 

<S ' 2 (3) It need not issue or file with the Registrar a prospectus or a 
statement in lieu of prospectus (s. 70). 
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(4) It can commence allotment before the minimum subscription is 
subscribed or paid (s. 69). 

(5) Prior to the Amendment Act, 1936, it did not have to file its 
statutory report with the Registrar though it had to hold statutory meet¬ 
ing. But, under s. 77 of the Act of 1913 as amended, and now s. 165 of 
the present Act, even the statutory meeting need not be held. 

(6) Its director can vote on a contract in which he is interested 
(s. 300). 

(7) Restrictions with regard to remuneration payable to directors 
imposed by s. 309 do not apply to it. 

Conditions of privileges 

It must, however, be noted that these and other privileges conferred 
by the Act are available to a private company so long as it continues to 
observe the limitations and restrictions placed upon it by the Act. A 
question may be asked as to what would be the result if a private com¬ 
pany were to cease_to observe them. Will it necessarily thereby turn 
itself into a public company? According to Palmer, the company did 
not cease to be a private company in these circumstances, and his view 
was corroborated by a judicial decision in Park v. Royalties Syndicate 
Ltd. [(1912) 1 K.B. 330]. 

But the English Companies Act, 1929, provided in s. 27 (2) that 
where a company was a private company under the provisions of s. 26 
of the Act, and default was made in complying with any of those provi- 
sions^ such company would cease to be entitled to the privileges and 
exemptions conferred on private companies under the provisions con¬ 
tained in s. 28 (liability of members in case of a company carrying on 
business with fewer than two members), s. 110(3) (inclusion of the 
balance-sheet in the annual return), s. 130 (1) (members* right to receive 
copies of balance-sheet and auditor’s report) and s. 168 (4) (liability to 
be wound up if the number of its members fell below two). The proviso 
to s. 27(3), however, made provision for relieving the company from 
these consequences if, on an application of the company or any other 
person interested, the Court was satisfied that the default was accidental 
or /ue to inadvertence or some other just cause. Provisions of ss. 2& 
and 27 (3) as aforesaid were amended and re-enacted in ss. 28 and 2£ 
respectively of the Act of 1948, but the Companies Act, 1967, has further 
amended s. 29 as provided in Part HI of the Eighth Schedule thereof. 
According to this amended section, a private company; in the event of 
making default in complying with any of the conditions of its constitu¬ 
tion as stated in s. 28, ceases to be entitled to the privileges and exemp¬ 
tions conferred on private companies by s. 31 (liability of members 
severally for debts where the company carries on business with fewer 
than two members), paragraph (d) of s. 222 (liability of the company 
to be wound'up by the Court in case the membership falls below two) 
and paragraph (i) of proviso (a) to sub-sec. (1) of s. 224 (a contri- 
butory* s right to apply for winding up where the number of members 
ot the company falls below two), and the provisions contained in those 
enactments apply to it as if it were not a private company. 

In India, too, the Amendment Act, 1936, introduced a default provi- 

L 3) ° f /‘ 154 . wl J ich ’ h °wever, unlike s. 27(3) of the English Act 
of 1929, debarred a private company in default from enjoying any of the- 

privileges and immunities conferred on private companies by the various 
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provisions of the Act. This provision is now re-enacted in s. 43 of the 
present Act. The proviso to the section empowers the Court to grant 
relief on being satisfied that the failure to comply with the provisions was 
accidental or due to inadvertence or to some other sufficient cause, or 
that on other grounds it is just and equitable to grant relief. 

Consequences of membership below the minimum 

One more provision may be noted here. If a public company at any 
time during its continuance has the number of its members below seven, 
and the company carries on business for more than six months while the 
number is so reduced, every person who is a member during the time that 
it so carries on business after those six months and is cognisant of the 
fact that it carries on business with fewer than seven members, becomes 
liable for all the debts of the company contracted after the period of six 
months, without the right to join others with him to share his liability. 
The Court may also wind up the company in such a case. Similar provi¬ 
sions apply in the case of a private company whose number of members 
falls below two at any time while it is a going concern (s. 45). 


Cases in which private company becomes public company 


The Amendment Act, 1960, introduced a new section, being s. 43A, 
in respect of private companies which employed public money to an 
appreciable extent and yet escaped the restrictions and limitations as to 
disclosure and otherwise as applied to public companies. The section 
provides that where not less than 25' per cent, of the paid-up share capital 
of a private company is held by one or more bodies corporate, the private 
company shall become a public company on and from the date on which 
the aforesaid percentage is first held by such bodies corporate. In com¬ 
puting this percentage, however, no share in the private company held 
by a banking company (i) either as a trustee of some trust in respect 
of such share, or in its own name on behalf of a trustee of that trust, or 
(ii) either as an executor or administrator of a deceased person to whom 
such share belonged or in its own name on behalf of an executor or 
administrator of such deceased person, shall be taken into account, and 
the Registrar may, for the purpose of satisfying himself in this behalf, 
call at any time from the banking company for such books and papers 


as he considers necessary. 

By the Amendment Act, 1974, however, two more cases have been 
provided in which a. private company shall be deemed to be a public 
company, viz., (i) where such company, in existence or otherwise has 
an average annual turnover during the relevant period of not less than 
one crore of rupees, and (ii) where it holds not less than 25 per cent, of 

the paid-up share capital of a public company. 

The relevant period in the first of these cases means the period ot 

three consecutive years immediately preceding, >or partly preceding and 
partly following, or following the commencement of the ^ 

or at any time thereafter. The term ‘turnover on the hand 

means the aggregate value of the realization made from the sale, supply 
or distribution of goods or on account of services rendered, or both, by 
the company during a financial year. With such turnover during the 
period as aforesaid, a private company, irrespective of its paid-up sha 
capital would become a public company on and from the expiry of thr 
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months of the last day of the ‘relevant period’ during which it had the 

average turnover as aforesaid. , v 

In the second case, a private company becomes a Public company 

on and from the date the said percentage of capital is first held by it, 
and where it was first held before the commencement of the Amendment 
Act, 1974, on and from the expiry of three months from the date ot such 
commencement unless, within that period, that percentage is reduced 
below 25 per cent, of the paid-up share capital of the public company. 

Even after the private company thus becomes a public company, its 
articles of association may (continue to) include provisions relating to 
the matters specified in clause (iii) of sub-section (1) of s. 3 and the 
number of its members may be, or at any time be, reduced below seven. 


Information to Registrar 

The section then imposes an obligation upon such company to inform 
the Registrar that it has become a public company within three months 
from the date on which it becomes a public company. Default in com¬ 
plying with this requirement renders the company and every officer 
thereof who is in default liable to be punished with fine upto Rs. 500 
for every day during which the default continues. The Registrar, upon 
the receipt of this information, shall delete the word “Private” in the 
name of the company upon the register and also make necessary altera¬ 
tions in the certificate of incorporation issued to the company and in its 
memorandum of association. Such change in the name, however, shall 
not affect any rights or obligations of the company or render defective 
any legal proceedings by or against it as provided in sub-section (3) of 
s. 23 of the Act. 

It may be noted that a private company which has become a public 
company by virtue of this section will have to continue as a public com¬ 
pany until it again becomes a private company with the approval of the 
Central Government and in accordance with the provisions of the Act. 


Exceptions to section 

This section does not apply to (a) a private company entire share 
capital whereof is held by another single private company or by one or 
more bodies corporate incorporated outside India, or (aa) a private com¬ 
pany in which shares are held by one or more foreign companies which 
or each of which, if incorporated in India, would be a private company 
within the meaning of the Act, if the Central Government, on an 
application made by it, by order so directs; or (b) any other private 
company on the following conditions being satisfied: (i) that the body 
corporate or each of the bodies corporate holding shares in such company 
is itself a private company hereinafter referred to as a shareholding com¬ 
pany, (ii) that no body corporate holds any shares in such shareholding 
company, and (iii) that the total number of shareholders of the share¬ 
holding company or companies together with the individual shareholders 
(not including persons in the employment of such company or companies, 
and persons who having been formerly in the employment were mem¬ 
bers while in that employment and have continued to be members even 
after the employment ceased), if any, of the private company does not 
exceed fifty. In the latter case, every shareholding company is required, 
as soon as may be, to inform the private company about every change 
in its membership taking place by a change in the number of its indi- 
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or by any body corporate becoming the holder of 


Exemption certificates to be filed by private company 

along with annual return 

onrvfTw S fiT ti ° 1 ? laSt1 ^ 1 rec l uires ever *y Private company having a share 
It ^° U a ? Vlth lts 1 annual re tum a certificate in addition to the 

e r e er u \ 161(2) ’ Signed by both ^ signatories of the 

return statmg either (i) that smce the date of the annual general meet- 

ng ^th reference to which the last return was submitted, or in the case 

of fu^t return, since the date of its incorporation, no body corporate or 

bodies corporate has or have held 25 per cent, or more of its paid-up 

share capital, or (ii) that although since the aforesaid date' one or more 

bodies corporate has or have held 25 per cent, or more of such capital 

the provisions of the section do not apply because it is a private company 

ot one of the three kinds already mentioned in clauses (a), (aa) and 4b) 

hereinabove, and (iii) that it did not, during the relevant period, have 

an average annual turnover of rupees one crore or more. 

Every such private company is further required by sub-sec. (9) 
inserted in the section by the Amendment Act, 1974, to file with the 
annual return a certificate, similarly signed, stating that it did not hold 
25 per cent, or more of the paid-up share capital of one or more public 
companies since the date of the last return, or in the case of the first 
return, since the date of its incorporation. 


Conversion of a private company into a public company 

Section 44 of the Act provides for the mode in which a private com¬ 
pany may be converted into a public company. 

If a private company alters its articles so as not to include the pro¬ 
visions of cl. (iii) of sub-section (1) of s. 3 of the Act, it shall, as on the 
date of the alteration, cease to be private company, and must, within 30 
days thereafter, file with the Registrar a prospectus or a statement in 
lieu of prospectus in accordance with the form and requirements of Parts 
I to III of the Second and the Fourth Schedule respectively. In case of 
default, the company and every officer party thereto shall be liable to a 
fine to the extent of Rs. 500 per day. 

It has been held by the Mysore High Court that, on such conversion, 
no new company springs into existence. In other words, the alteration 
in the articles of the company effected for the purpose of such conversion 
does not affect the legal personality of that company which continues to 
remain the same in spite of the conversion (Hindustan Lever Ltd. v. 
Btrinbay Soda Factory, A.I.R. 1964 Mys. 173). 


Conversion of a public company into a private company 

In a similar way, a public company may turn itself into a private 
company within the meaning of the Act. It has to pass a special resolu¬ 
tion altering its articles so as to incorporate the restrictions, limitations 
and prohibitions imposed by the Act. The articles must also be generally 
considered and all necessary alterations must be effected. It may be not¬ 
ed that the Act itself does not empower a public company to turn itself 
into a private company, but it does not prohibit such conversion either 
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(In re Radiant Chemical Co. Ltd., 22 Pat. 204). On the contrary such 
conversion, is recognised by a proviso to s. 31(1) of the Act which says 
that no alteration made in the articles effecting such conversion shall 
have effect uidess it has been approved by the Central Government. 
Where it has been so approved, sub-section (2A) requires the company 
to file with the Registrar a printed copy of the articles as altered within 
one month of the receipt of the order of approval. 

Foreign companies 

Section 591 in Part XI of the Act defines foreign companies to mean 
companies registered outside India which have an established place of 
business in India and says that ss. 592 to 602 of the Act shall apply to 
such companies. An amendment of this section by the Amendment Agt, 
1974, however, provides that where not less than 50 Der cent, of the 
paid-up share capital of any such company is held by one or more 
citizens of India and/or by one or more bodies corporate incorporated 
in India, such company shall comply with such of the provisions of- the 
Act as may be prescribed with regard to the business carried on by it as 
if it were an Indian company. At any rate, companies registered out¬ 
side India may carry on business in this country without establishing a 
place of business, e.g., through an agent [Re Lloyd Generale-Italiano, 29 
Ch.D. 219]. In order to have an established place of business, they must 
have a specified or identifiable place at which they carry on business. 
There must be some visible sign or physical indication that the company 
has a connection with particular premises [DeveraZl v. Grant Advertis¬ 
ing Inc. (1954) 3 All E.R. 389, 391]. It is only when these companies 
have such an established place of business in India that they fall within 
the purview of Part XI of the Act and are subject to the provisions of 
the Act as aforesaid. It must be noted, however, that all companies 
registered outside India and carrying on business in India, irrespective 
iof whether they have or have not an established place of business in 
India, are liable to be wound up by an order of the Court as unregis¬ 
tered companies under Part X of the Act as will be noticed in the next 
Lecture. 


Statutory requirements, penalties and disabilities 

Turning now to the various provisions which apply to the foreign 
companies as stated above, s. 592 of the Act says that every foreign com¬ 
pany which establishes a place of business in India after the commence¬ 
ment of the Act, shall, within 30 days of the establishment of such place 
of business, file with the Registrar at New Delhi and also the Registrar 
of the State in which such place of business, is situated: — 

(a) a certified copy of the charter, or memorandum and articles of 
the cpmpany, or other instrument constituting or defining the 
constitution of the company and, if the instrument is not -yvritten 
in the English language, a certified translation thereof; 

(b) the full address of the registered or principal office of the com¬ 
pany; 1 

(c) a list of the directors and secretary of the company together 
with certain particulars specified in sub-sec. (2); 

(d) the names and addresses of some one or more persons resident 
in India authorised to accept on behalf of the company service 

\ 
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pany;°and 307 n<>tiCeS retluired to ** served on the com- 

(e) the full address of office of the company in India which is to 
deemed its principal place of busine^s in IndiT ^ 

contatnedPetro? ^ S££S 

rS^tet 5 ^ Re ^ a retu/n * f such stSrsss 

+ _ al £ urther ’ ev ?ry such foreign company, unless exempted by the C<*n- 

’ 15 re $ wred to me the Registrar every year three 

^ i? 1 ® 11 ? sh ? et f ld pr ? fit . ^ loss account and other docu- 

Alonff Jritwrf under the ^ct as if it were a company under the Act. 
Along with these documents, it must also send to the Registrar three 

copies of a list in the prescribed form of all places of business established 
in India (s. 594). 


It is the duty of every foreign company also to 

(a) conspicuously exhibit on its place of business in India its own 
name and the country in which it is incorporated in English 
characters, and also in the characters of one or more of the lan¬ 
guages in general use in the locality in which such place is 
situate; 

(b) have its name and the country of its incorporation mentioned 
in English characters in all bill-heads and letter paper and all 
notices, advertisements and other official publications thereof; 
and 

(c) state the name of the country of its incorporation in every pros¬ 
pectus inviting subscriptions for its shares or debentures in 
India. 


If the liability of its members is limited, notice of that fact should 
be also stated in every prospectus, its bill-heads and official publications 
in India and affixed on every place where it carries on business (s. 595). 

Section 596 provides for the mode of service on foreign companies 
of any process, notice or other document required to be served on them. 

Section 598 provides a penalty for the company and every officer or 
agent of the company for default in complying with any of the above re¬ 
quirements. 

By s. 599, a foreign company failing to comply with the foregoing 
provisions is prohibited from enforcing any contract by way of a suit, 
set-off or counter-claim though it will be liable to be sued in respect of 
any contract it may have entered into. 


Registration of charges , etc. 

Section 600 provides for the application of ss. 124 to 145 to charges 
on properties in India created and to charges on property in India which 
is acquired after 15th January 1937, by a foreign company. 

The section also provides for the application of the provisions of s. 
118 of thd Act to foreign companies. That section relates to rights of 
members and debenture-holders to have a copy of the trust deed for 
securing any issue of debentures of the company. The same section also 
makes s. 209 of the Act applicable to such companies to the extent or 
requiring them to keep at their principal place of business in India the 
books of account with respect to money received and expended, sales 
and purchases made, and assets and liabilities in relation to their busi¬ 
ness in India. 
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By an amendment of this section by the Amendment Act, 1974, 
s. 159 of the Act (relating to the filing of the annual return with 
the Registrar) applies to these companies subject to such modifications 
or adaptations as may be made therein by the rules made under the Act, 
and the provisions of ss. 209, 209A, 233A and 233B and ss. 234 to 246. so 
far as may be, also apply to them, but only with respect to their Indian 
business and no more. 

Fees for registration of documents 

Such fee as may be prescribed has to be paid to the Registrar for re¬ 
gistering any document required to be filed with him (s. 601). 

Sections 603 to 608 of the Part apply also to foreign companies 
which have not established any place of business in India. 

Restriction on sale and offer for sale of shares 

Section 605 prescribes a restriction on sale and offer for sale of 
shares in a foreign company. It declares that no person shall issue, 
circulate, or distribute in India any prospectus offering for subscription 
shares in or debentures of a foreign company, incorporated or to be in¬ 
corporated, irrespective of whether it has or has not established, or will 
or will not establish a place of business in India, unless (i) a copy there¬ 
of, certified by the chairman and two other directors of the company as 
having been approved by a resolution of the managing body, has been 
previously delivered to the Registrar for registration, (ii) the prospec¬ 
tus states on the face of it that it has been so delivered, (iii) the prospec¬ 
tus is dated, and (iv) there is endorsed on or attached to the copy the 
consent of an expert, if any, required by s. 604, a copy of any contract 
required by cl. 16 of the Second Schedule and a statement setting out 
the adjustments mentioned in cl. 32 of that Schedule. The section 
further declares that no person shall issue to anyone in- India a form of 
application for shares in or debentures of such a company or intended 
company unless the form is issued with the prospectus. A prospectus 
also includes the document which by virtue of s. 64 is to be deemed a 
prospectus. In fact, the expressions ‘prospectus’, ‘shares* and ‘deben¬ 
tures in reference to foreign companies have the same meaning as when 
used in relation to a company under the Act [s. 608(3)]. 

Requirements as to prospectus 

Section 603 requires specific particulars to be mentioned in the pro¬ 
spectus to be issued by an existing or intended foreign company in 
India. They are with respect to: (i) the instrument constituting or 
defining the constitution of the company; (ii) the law under which it 
was incorporated; (iii) the place where the said instrument, enactment 
or copies thereof can be inspected; (iv) the date and the country of in¬ 
corporation; and (v) whether there is a place of business in India and, 
if so, the address of its principal office. 

The provisions of els. (i) to (iii) shall not apply where the pros¬ 
pectus is issued two years after the company became entitled to com¬ 
mence business. 

It will be noted that these particulars are in addition to those re¬ 
quired to be specified in a prospectus to be issued by any company in- 
corporated under the Act. Further, the penalty for contravention of 
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any of the provisions of ss. 603, 604 and 605 is imprisonment for a term 
\vhich may extend to six months or fine to the extent of Rs 5 00ft nr 
both (s. 606), -and the ciyil liability for misstatement in the prosr^tus 
is the same as under s. 62 of the Act (s. 607). Sub-sec. (6) of s 603 
further provides that nothing in that section shall limit or diminish 
any liability under the general law or under this Act. 


Government companies 


It has already been stated in the first Lecture that the Act applies 
to the Government companies in the manner and to the extent therein 
stated and also what a Government. company really means. Although, 
as there stated, the Central Government may, by notification in the 
Official Gazette, direct that any of the provisions of the Act as may be 
specified therein shall not apply to any Government company, or shall 
apply only with such exceptions, modifications and adaptations as may 
be specified in the notification, there are three provisions with which 
the Central Government cannot interfere in their application to Govern¬ 
ment companies. 

Firstly, no Government company, whether formed before or after 
1st April 1956, shall appoint or employ any managing agent. A company 
which became a Government company after 1st April 1956, however, 
may continue the appointment or employment of a managing agent ap¬ 
pointed or employed before the commencement of the Amendment Act, 
1960 (s. 618). The latter part of this provision is apparently not affected 
by s. 324A which has abolished managing agencies as from 3rd April, 
1970. 


Secondly, notwithstanding anything contained in ss. 224 to 233 of 
the Act, the auditor of a Government company shall be appointed or re¬ 
appointed by the Central Government on the advice of the Comptroller 
and Auditor-General of India subject to the limits specified in sub-secs. 
(IB) and (1C) of s. 224. The Comptroller and Auditor-General of 
India will have power to giye directions as to the manner in which the 
accounts are to be audited or to conduct a supplementary or test audit 
of the company’s accounts by such person or persons as he may authorise 
in that behalf, and to comment upon or supplement the audit report in 
such manner as he may think fit. The comments upon or supplement 
4o audit report, if any, must be placed before the annual general meeting 
of the company along with the audit report (s. 619). 

By s. 619B inserted by the Amendment Act, 1974, the foregoing 
provisions of s. 619 are made applicable to a company in which not less 
than 51 per cent, of the paid-up share capital is held by one or more 
of the following or any combination thereof as if it were a Government 
company, namely: (i) the Central Government; fii) Any State Gov¬ 
ernment; (iii) any Government company; and (iv) any corporation 
owned and controlled by the Central or any State Government. 

Lastly, by s. 619A which substitutes s. 639 of the Act, the Central 
Government shall cause an annual report on the working and affairs ot 
the company to be prepared within three months of its annual geneial 
meeting and laid before both Houses of Parliament together with a copy 
of the audit report and any comments upon or supplement to such 
report made by the Comptroller and Auditor-General of! Incha.as afo£ 
said. Where, in addition to the Central Government, any State Govern^ 
ment is also a member of the Government company, the State Govern 
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ment shall cause copies of the above documents to be laid before the 
House or both Houses of the State Legislature. Where, on the other 
hand, only a State Government is a member of a Government company, 
it will be for that State Government to cause a similar report to be pre¬ 
pared within a like period and laid before the State Legislature together 
with the audit report and comments or supplement referred to above. 

Position of employees in Government companies 

Government companies registered under the Act are non-statutory 
companies or corporations and have a juristic personality of their own 
like any other company registered under the Act or any other previous 
Companies Act (Praga Tools Corporation v. C. V. Imanual, A.I.R. 1969 
S.C. 1306). Employees of such companies, therefore, are not employees 
of the Union or State Government irrespective' of the mode of their 
appointment and removal and cannot claim the protection of article 
311 (2) of the Constitution. Even where the entirety of the. capital of 
such companies is subscribed by the Government, or where they are 
controlled by the Government or run, in substance, as a government 
department, the position of the employees does not change into one of 
employees holding civil posts under the Government (Sunil Kumar v. 
M. & A. Machinery Corpn. Ltd., A.I.R. 1968 Cal. 322; Ranjit Kumar v. 
Union of India, A.I.R. 1969 Cal. 95; Lajpat Rai v. Governor of Harvana, 
A.I.R. 1971 Punj. 113). 


Government company not ah agent of Government 

The mere fact that all the shares in any such company are held by 
the President of India and certain officers does not make the company an 
agent of the President or of the Central Government. In the absence of 
any statutory provision, a commercial corporation acting on its own be 
half although it is wholly or partially controlled by a Government depart¬ 
ment will be normally presumed not to be an agent of the State. Even 
the feet that a minister appoints the directors of such a corporation, and 
that he is entitled to call for information, to give directions which are 
binding on the directors and to supervise the conduct of the business of 
the corporation does not render the corporation an agent of the Govern- 
ment <State Trading • Corporation of India Ltd. v. Commercial Tax 
Officer, A.I.R. 1963 S.C. 1811, 1849). As has been observed by Denning 
L.J. in Tamlin v. Hannaford [(1950) 1 K.B. 18], the Court is not entitled 
m such cases to pierce *he veil of corporate entity and to examine the 
reahty underneath. This dictum of the learned Judge has been approv- 
ed and adopted by our Courts mainly on the ground that the company 
registered under the Companies Act has an independent legal entity and 
an independent legal existence and consequently, it could not be said to 

S « ate , Governmen t or its delegate or agent 

1 QV 7 6 T?f V ' Sm °S Fertilizers and Chemicals Ltd., AJ.R. 

1957 Pat. 10, Surul Kumar v. M. & A. Machinery Corpn. Ltd., supra • 

IC. C. Vermav. Bokaro Steel Ltd., A.I.R. 1971 Pat. 137). Such Tn ini 

ference may be drawn where it is performing in substance governmental 

and not commercial functions. Accordingly, in the case of a company 

carrying on commercial functions, the head of the department which 

gives the directions as aforesaid or supervises the functioning of the 

company is not an employer within the meaning nfs 9 (n\ 
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8 D 2 " PUteS Act ' 1947 (H - E - v. State of Bihar, A.I.R. 1970 


Joint stock and other companies authorised to register under the Act 

Sections 565 to 581 enumerate the companies other than those formed 
m pursuance of the Act which are authorised to register under the Act 
and provide rules for such registration and the effect thereof 

i C °™ P o™ y . C ? n ? stin S of seven or more members existing on 

° f J a Y 1 J lcludin g any company registered under Act XIX 

of 1857, and Act VII of 1860 or either of them, or under any law in force 
in a Part B State corresponding to those Acts or any of them, and (ii) 
any company formed after the aforesaid date in pursuance of any Act of 
Parliament of the United Kingdom, or of Letters Patent or being other¬ 
wise duly constituted according to law and consisting of seven or more 
members, may register itself under this Act as one of the three kinds of 
companies contemplated by it. But (a) a company falling under any 
of the classes mentioned in (ii) which is already limited and not being a 
joint stock company shall not register under this Act; (b) a similar com¬ 
pany shall not register as an unlimited company or company limited by 
guarantee; (c) a company which is not a joint stock company shall not 
register as one limited by shares; (d) a company whose liability is not 
limited by Act of Parliament or Indian law or by Letters Patent may 
register as a limited company under the section with the assent of a 
majority of not less than three-fourths of the members present in person 
or by proxy at the general meeting summoned for the purpose; ( e ) a 
company entitled to be registered under the section shall not register 
without the assent of a simple majority of members present as afore¬ 
said; and (/) where a company is about to register as one limited by 
guarantee, the aforesaid assent must be accompanied by a resolution 
that each member undertakes to contribute to the assets of the company 
as a present or past member such amount as may be required not exceed¬ 
ing a specified amount for payment of the debts and liabilities of the 
company contracted before he ceased to be a member, and of the costs 
and expenses of winding-up, and for the adjustment of the rights of the 
contributories among themselves. In computing the majority under 
clauses ( d ) and (c) above, when a poll is demanded, every vote to which 
a member is entitled according to the articles shall be counted. A com¬ 
pany registered under the Act of 1882 or the Act of 1913 shall not be 
registered in pursuance of the above provisions, and none of those provi¬ 
sions shall be deemed to apply to any company whose registered office 
is in Burma, Aden or Pakistan, or in the State of Jammu and Kashmir at 
the commencement of the Act (s. 565). 


Modes of registration 

A “Joint Stock” company means a company having a permanent 
paid-up or nominal share capital of fixed amount divided into shares also 
of fixed amount, or held and transferable as stock, or divided and held 
partly in one way and partly in the other, and formed on the principle ol 
having for its members the holders of those shares or that stockand "o 

other persons, and such a company, when registered 7 th . ^ 1 ™J*** S 
lity under this Act, shall be deemed to be a company bmrted by^shares 
<s 566) Following documents should be delivered to the Registrar Be¬ 
fore suck a company could be registered: (1) a list showing the names, 
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addresses and occupations of all persons who on a day named in the list, 
not more than six clear days before the day of the registration, were 
members of the company, with the addition of shares or stock held by 
them respectively, distinguishing, where shares are numbered, each share 
by its number; (2) a copy of an Act of Parliament, or Indian law, Royal 
Charter, Letters Patent, deed of settlement, contract of co-partnery or 
other instrument constituting or regulating the company; and (3) if the 
company is intended to be registered as a limited company, a statement 
specifying (a) the nominal share capital and the number of shares into 
which it is divided or the amount of stock of which it consists; (b) the 
number of shares taken and the amount paid on each share; (c) the name 
of the company with the addition of the word “Limited” or “Private 
Limited” as the case may be, as the last word thereof; and (d) in the 
case of a company intended to be registered as one limited by guarantee, 
a copy of the resolution declaring the amount of the guarantee (s. 567). 

Following documents should be delivered to the Registrar before any 
company other than a joint stock company may be registered in pur¬ 
suance of s. 565 stated above: (1) a list of the names, addresses arud occu¬ 
pations of the directors, the managing agent, the secretaries and treasur¬ 
ers and the manager, if any; and (2) a copy of any Act of Parliament.... 
or other instrument constituting or regulating the company. In the case 
of a company of this kind intended to be registered as one limited by 
guarantee, a copy of the resolution declaring the amount of the guarantee 
should be filed (s. 568). 

Section 569 requires that every one of the documents which are re¬ 
quired to be filed as above should be duly verified by two or more direc¬ 
tors or other principal officers of the company. The Registrar may call 
for evidence to show that the company proposing to be registered is a 
joint stock company as defined above (s. 570). On compliance with these 
requirements and payment of such fees, if any, as are payable under the 
Tenth Schedule, the Registrar issues a certificate of incorporation where¬ 
upon the company becomes entitled to have perpetual succession and a 
common seal (s. 574). 

But such certificate cannot have any effect in the case of a banking 
company existing on the 1st of May 1882 and registered with limited 
liability under these provisions as against a person having an account 
with the bank, if the company omits to give at least 30 days’ notice to 
him of its intention to register as a limited company under the Act (s. 
571). 

By s. 572, a company seeking registration under the above provisions 
may change its name with the approval of the Central Government and 
the assent of its members with effect from the date of its registration if 
the name is undesirable in the opinion of the Central Government. * 

Effects of registration 

On registration, all property of every kind and actionable claims be¬ 
longing to the company at the date of the registration under the afore¬ 
said provisions pass to and vest in the company as incorporated (s. 575) 
But the registration shall not affect the rights and liabilities of the com- 
pany in respect of any debt or obligation incurred or contract entered 
into by to, with or on behalf of, the company before registration (s 576) 
Similarly all proceedings of a legal nature by or against the company 
or any officer or member thereof, pending at the time of registration 
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may be continued as if no registration had taken place. But any decree 
+^ der obt f in 1 f d m consequence of such proceedings shall not be exe- 
agai ^ st ^ P^rty or person of any individual member of the 
feSJSi bowe ^ er ’ m the event of the property of the company being 
found insufficient to satisfy the decree or order, an order may be obtained 
for winding up the company (s. 577). 

Other effects of such registration are stated in section 578 Thev 
are: (1) aU provisions contained in any Act of Parliament or other Indian 
Baw or other instrument constituting or regulating the company includ¬ 
ing, in the case of a company registered as one limited by guarantee the 
resolution declaring the amount of guarantee, are to be deemed as condi¬ 
tions and regulations of the company in the same manner and with the 
same incidents as if the company was formed under the Act, and such 
provisions were included in its memorandum and articles; (2) all the 
provisions of the Act apply to such company subject as follows: (a) 
Table “A” will not apply unless and except in so far as it is adopted by 
a special resolution; (b) provisions as to the numbering of shares will 
not apply to any joint stock company whose shares are not numbered; 
(c) the provisions contained in any Act of Parliament or Indian law can¬ 
not be altered but those in any Act of Parliament of the United King¬ 
dom or Royal Charter or Letters Patent relating to the company may be 
altered with the sanction of the Central Government: (d) but provisions 
in a Royal Charter or Letters Patent or any Act of Parliament or other 
Indian law or any Act of Parliament of the United Kingdom with respect 
to the objects of the company cannot be altered; (e) in the event of the 
company being wound up, every person who is liable for debts and 
liabilities contracted before registration shall be a contributory in respect 
of such debts and liabilities, and as such, he shall be liable to contribute, 
in the course of the winding-up, all sums due from him in respect of any 
such liability as aforesaid: and in the event of the death or insolvency 
of any contributory, the provisions of the Act with respect to the legal 
representatives of deceased contributories and with reference to the 


assignees of insolvent contributories shall apply; (3) the provisions of 
the Act as to (a) the registration of an unlimited company as limited; 
(b) the power of such company on being registered as limited to increase 
its nominal share capital and to provide for a reserve capital; and (c) 
the power of a limited company to set aside a certain portion of its 
capital as a reserve capital, apply notwithstanding any provisions con¬ 
tained in any Act of Parliament or other Indian law or other instrument 
constituting or regulating the company; (4) provision contained in any 
instrument constituting or regulating the company as would, if the 
company had originally been formed under the Act, have been required 
to be contained in the memorandum and are not authorised to be altered 
under the Act cannot be altered; and (5) nothing in the Act except s. 
404 shall derogate from any power of altering its- constitution or regula¬ 
tions which may, by virtue of any Act of Parliament or other Indian 
law or other instrument constituting or regulating the company, be vest¬ 
ed in the company. ‘Instrument’ in this section includes deed of settle¬ 
ment, deed of partnership, Act of Parliament of the United Kingdom, 

Royal Charter and Letters Patent. . . 

A company registered under the foregoing provisions may by special 

resolution alter its constitution by substituting a memorandum andarti¬ 
cles for a deed of settlement which includes any contract of co-partnery 
or other instrument regulating or constituting the company, not being an 
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Act of Parliament or other Indian law. Where such alteration is made, 
a printed copy of the substituted memorandum and articles should be 
filed with the Registrar. An alteration of the above nature may also be 
accompanied by an alteration of the objects of the company, both being 
made in pursuance of the provisions of ss. 17 to 19 of the Act (s. 579). 

Finally, the Court may stay or restrain, besides the proceedings 
against the company, proceedings against a contributory on an applica¬ 
tion by a creditor after the presentation of a winding-up petition and 
before a winding-up order is made. Where such an order is made or a 
provisional liquidator is appointed, no suit or proceedings can be com¬ 
menced or proceeded with against the company or any contributory in 
respect of any debt of the company except by leave of the Court, and sub¬ 
ject to such terms as the Court may impose (ss. 580 and 581). 

A 1 ^ Vv ‘ 

H 1 oi\t l<tECTURE xvn 

MODES OF WINDING UP AND DISSOLUTION OF COMPANIES 


What is winding up — Modes of winding up — Winding up hy 
Court — Who may petition for winding up order — Transfer of 
winding up proceedings — Proceedings on petition for winding 
up order — Effect and consequences of winding up order — 
Powers and duties of^ the Court in winding up — Enforcement 
of and appeals from orders in winding up — Dissolution of com¬ 
pany in compulsory liquidation — Voluntary winding up — 
Members* winding up and creditors' winding up — Special pro¬ 
visions relating to members' winding up — Special provisions 
relating to creditors' winding up — Provisions applicable to every 
voluntary winding up — Dissolution of company in voluntary 
liquidation — Compulsory winding up pending voluntary one — 
Arrangement with creditors in voluntary winding up — Schemes 
of reconstruction and amalgamation — Winding up under super¬ 
vision of the Court — Effect and advantages of a supervision 
order and dissolution — Winding up of unregistered companies . 

What is winding up? 

The winding up or liquidation of a company is a proceeding in which 
all its affairs are wound up, its rights and liabilities ascertained, and the 
claims of its creditors paid off out of the assets of the company including 
the contributions by its members to the extent to which they may be 
necessary. If any surplus assets are left, they are divided among the 
members of the company in proportion to their rights under the articles. 
This being done, the company is dissolved on compliance with the re¬ 
quisite formalities prescribed by the Act and its existence is terminated. 
Another method of termination of its existence is its removal from the 
register as a defunct company under s. 560 of the Act which is dealt 
with in the nineteenth Lecture. 

Now, it must be clearly borne in mind that winding up of a com¬ 
pany is not the same thing as the bankruptcy of a company, for the gene¬ 
ral rule in regard to winding up is that if the members' of a company 
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aesire mat me company should be dissolved if if _• , 

is otherwise unableT^ay its d^T^lor ^y r^nH ° r 

able that it should cease to exist, it is wound up. It will, thereforeTe 
obvious that a company may be wound up even wh^T’it 
solvent, e.g for the purpose of reconstruction. Furthermore a 
can never be declared bankrupt although it is unable to pay its debts 
It can only be wound up, though, of course, some provisions o/insolvencv 
made applicable to companies in liquidation (see ss 442 44 / 
477, 478, 528 to 531 and 534 to 537 of the Companies Art) We’mly 
therefore, put the position thus, viz. that in so far as inability to my 
debts is concerned, a bankruptcy of an individual under the Insolvency 
law is the same thing as a winding up of a company under the Company 

law but a company can also be wound up for reasons other than mere 
inability to pay its debts. 


Modes of winding up 

A company may be wound up either (1) compulsorily by the Court 
or (2) voluntarily, or (3) under the supervision of the Court. 

Section 425 of the Act lays down these three methods of winding up 
and provides that the provisions of the Act with respect to winding up 
shall apply, unless the contrary appears, to the winding up of a company 
in any of these three modes. 

In every winding up, a liquidator or liquidators is or are appointed 
to administer the property of the company, and he or they must apply 
the assets of the company, first, in the payment of the creditors in their 
proper order, and then, in distributing the residue among the members 
according to their rights. 

Winding up by Court 

A company may be wound up by the Court if (i) it has passed a 
special resolution to be wound up by the Court; or (ii) default is made 
in delivering the statutory report to the Registrar or in holding the statu¬ 
tory meeting; or (iii) it does not commence business within a year from 
its incorporation or suspends business for a year; or (iv) the number of 
its members falls below seven (in case of a private company, below 
two); or (v) it is unable to pay its debts; or (vi) the Court is of opinion 
that it is just and equitable that it should be wound up (s. 433). 

(i) Special resolution of the company 

A company may be wound up for any cause whatever if it passes a 
special resolution to that effect. 

(ii) Default in holding statutory meeting 

A petition for winding up a company on the ground referred to in 
this clause can only be made either by the Registrar with the previous 
sanction of the Central Government or by a contributory on or after the 
expiration of 14 days after the last day on which the statutory meeting 
ought to have been held [s. 439(7)]. The Court may, however, give 
directions for the statutory report to be filed or a meeting to be held, as 
the case may be, and refuse to order the winding up of the company 

(s. 443). 
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(iii) Non-commencement or suspension of business 

It must be carefully noted that the power of the Court to wind up 
a company is discretionary in character and accordingly, where a com¬ 
pany does not commence business for a year, it will not be exercised un¬ 
less there are indications that the company has no intention of commenc¬ 
ing its business, or where the delay has been sufficiently accounted for 
and there is no evidence of any improbability of its commencing its busi¬ 
ness within a reasonable time ( The Malabar Iron and Steel Works Ltd. 
v. The Registrar of Companies, A.I.R. 1965 Ker. 35). Similarly, if the 
suspension of its business for a year is well accounted for and appears to 
be due to temporary or unavoidable causes, the Court will not order a 
winding up (In re Capital Fire Insurance Association, 24 Ch.D. 408; 
Aluminium Corporation of India Ltd. v. Lakshmi Ratan Cotton Mills Co. 
Ltd., A.I.R. 1970 All. 452). For instance, where, at the instance of the 
shareholders, a company’s business was suspended due to recession, and 
a petition for winding up made by a shareholder after a year of the 
suspension, was opposed by four-fifths in value of the shareholders, the 
order for winding up was refused [Re Middlesborough Assembly Rooms 
Co. (1880) 14 Ch.D. 104]. Where a company ceases to operate in the 
field of its activities but becomes a holding company in relation to 
other companies which are engaged in the pursuit of objects for which 
it was incorporated, such company cannot be said to have suspended its 
business for a whole year so as to justify an order for its winding up 
[Re Eastern Telegraph Co. (1947) 2 All EJt. 104]. Further, a company 
will not be wound up because it has ceased to carry on one of its several 
businesses unless that business is the main object of the company [Re 
Amalgamated Syndicate, (1897) 2 Ch. 600], nor can a company which 
has amalgamated with another company be wound up on the ground 
that it has ceased to carry on business as a separate company. In the 
latter case, the proper course is to move the Registrar to strike the com¬ 
pany’s name off the register as a defunct company [In re National 
Finance Co., (1866) W.N. 243]. It may, however, be recalled that the 
Court, while sanctioning a scheme for such amalgamation, may, under 
s. 394, order the dissolution of the amalgamated company without wind-* 
ing up. 

( iv ) Membership below the minimiim 

A company in such a case is generally wound up voluntarily, 
and it is not very frequently that the Court orders the winding up. 

(v) Company’s inability to pay its debts 

In regard to this clause, we have to consider when a company should 
be deemed to be unable to pay its debts. Section 434 of the Act lays 
down specific circumstances in which a company shall be deemed unable 
to pay its debts. They are: 

(1) if a creditor by assignment or otherwise to whom the company 
owes a sum exceeding Rs. 500 then due, has served on the com¬ 
pany a demand for payment, and the company has for three 
weeks thereafter neglected to pay it or to secure or compound 
for it to the reasonable'satisfaction of the creditor; 

(2) if execution or other process issued on a decree or order of any 
Court in favour of a creditor is returned by the company un¬ 
satisfied in whole or in part; and 

lcl—25 
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(3) if it is proved to the satisfaction of the Court that the company 
cannot pay its debts, and, in determining whether it is unable to 
pay its debts, the Court shall take into account the contingent 
or prospective liabilities of the company. 

If any of these circumstances be proved, the company may be wound 
up by the Court. A creditor seeking to move the Court under cl. (1) 
must have a claim exceeding Rs. 500 against the company and must serve 
upon the company a notice of demand for payment of such claim. A 
notice demanding an amount in excess of the correct amount due from 
the company is not invalid [ Cardiff Preserved Coal and Coke Co. v. 
Norton , (1967) 2 Ch. App. 405; Ofu Lynx v. Simon Carves India Ltd., 
A.I.R. 1970 Cal. 418]. Such notice can be served even by a receiver 
appointed by the Court in a suit for partition of joint family properties 
with all powers under Order 40, r. 1 of the Civil Procedure Code, 1908. 
demanding payment of the debt due to the joint family, since, by such 
appointment, he becomes a creditor by a statutory assignment of the 
debt due to the estate of which he is appointed receiver, and also because 
the expression ‘otherwise’ takes in any person to whom another becomes 
indebted, howsoever the relationship of creditor and debtor is brought 


about between them, and such notice can direct the payment of the 
debt to a third party as well ( Harinagar Sugar Mills Co. Ltd. v. M. W. 
Pradhan, A.I.R. 1966 S.C. 1707). If the company neglects to pay the 
claim or to secure or compound for it within three weeks from the ser¬ 
vice of the notice, it will be conclusively estopped from denying that it 
is unable to pay its debts, and an order for winding up will be made on 
the petition by the creditor. In such a case it is really not necessary for 
the Court to inquire whether the company is in fact solvent or not, 
nor can any such inquiry be undertaken by it. It will be sufficient 
for the purpose of the section if there be a failure on the part of the 
company to meet the creditor’s demand within the time prescribed by 
the statute (Hariprasad v. A. C. Traders, Ltd., A.I.R. 1964 Mad. 519). 
In the computation of the prescribed period of three weeks, fraction of 
a day should be ignored and the day on which the notice was served is 
to be excluded. Thus, for instance, a petition for winding up filed on 
25th November, 1971, at 12.05 p.m. after the service of the notice of 
demand on 4th November, 1971, would be held to have been presented 
a day too soon arid accordingly, liable to be dismissed [Re Lympne 

Investments Ltd. (1972) 2 All E.R. 385]. 

Where, however, the claim is disputed by the company, the Court 
has first to see whether the dispute on the face of it is genuine or merely 
a cloak for the company’s real inability to pay its just debts. Where 
the Court finds that the denial of the liability by the company is based 
upon substantial grounds and not on frivolous or vexatious grounds, it 
cannot be said that the company has ‘neglected to pay the debt [In _ 
British India General Insurance Co. Ltd., A.I.R. 1971 Bom 102 ,, R 
Lympne Investments Ltd., supra-]. This principle is applicable to a 
decretal debt as well. Where, for instance, the respondent comply had 
failed to pay to the petitioning corporation the amount initially ^reed 
bv the trial Court in its favour and later ordered to be restituted as a 
result of the reversal of the decree by the Appellate Court and had 
taken a further appeal to the Supreme Court, it was held that, in 
of the certain substantial grounds taken “the Supreme Court appeal,^ 
could not be denied that there was a bona fide dispute about the e 
of the respondent company’s liability to pay the said amount and that. 
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therefore, there was no ‘neglect to pay’ on the part of that company so as 
to attract the deeming provision of the section to support a petition for its 
winding up (Aluminium Corpn. of India- Ltd. v. LaJcshmi Ratan Cotton 
Mills Co. Ltd., A.I.R. 1970 All. 452). In such cases, the Court has a discre¬ 
tion to direct the creditor to establish his claim in an independent action, 
and no order for winding up would be made. In fact, a petition for winding 
up made with a view to enforcing payment of a debt which is bona fide 
dis puted by the company amounts to an abuse of the process of the Court 
and will be dismissed with costs. On the other hand, the Court has an 
equal discretion to decide the dispute particularly where the defence is 
unsubstantial or not a bona fide one, and once it is proved that the debt 
is due to the petitioning creditor, it should proceed with the winding up 
petition ( Hariprasad’s case, supra; State of Andhra Pradesh v. Hydera¬ 
bad Veg. Products Co. Ltd., A.I.R. 1964 A.P. 243). Thus, where a com¬ 
pany after again and again begging for time for payment of a debt 
springs on the petitioner at the last moment an assertion that the debt 
was a disputed one, such a defence is naturally open to great suspicion 
and meets with no favour from the Court (Nawabzada Captain Syed 
Murtaza Ali Khan v. Stressed Concrete Construction Pvt. Ltd., A.I.R. 
1960 Mad. 254). Where, however, the Court entertains some doubt as 
to the bona fides of the dispute and has a suspicion about the true 
nature thereof, it may direct the company to furnish security to prove 
its bona fides and relegate the claimant to a suit on such security being 
furnished, and stay the winding up proceedings (Ofu Lynx Ltd. v. 
Simon Carves India Ltd., supra). 

As regards cl. (2), it has been held that a petition fo* winding up 
may be based on that clause even where a judgment creditor has not 
levied execution because of a statement made on behalf of the company 
that the company has no assets pn which execution can be levied [Re 
Douglas ( Griggs) Engineering Ltd. (1962) 1 All E.R. 498]. 

Cl. (3), it will be observed, is quite distinct from cl. (1) discussed 
above. What the Court has to find under cl. (3) is whether the company 
is ‘commercially insolvent’ which expression has been defined by Sir 
James Williams, V.C., in Re European Life Assurance Society (L.R. & 
Eq. 122) to mean: 

“Not in any technical sense but plainly and commercially insolvent—that is 
to say, that its assets are. such and existing liabilities are such, as to make it 
reasonably certain —as to make the Court feel satisfied—that the existing and 
probable assets would be insufficient to meet the existing liabilities. ,, 

This definition has been adopted by the Bombay High Court in Re 
Cine Industries & Recording Co. Ltd., (44 Bom. L.R. 387), by the East 
Punjab High Court in Messrs. Vanaspati Industries Ltd. v. Prabhu Dayal 
(A.I.R. 1950 E.P. 142), and by the Andhra Pradesh High Court in State 
of Andhra Pradesh v. Hyderabad Veg. Products Co. Ltd. (supra). 
Accordingly, where the liabilities of a company amounted to Rs. 
1,41,00,000 and its assets were not worth more than 60,00,000, it was held 
on a petition for winding up by a debenture-holder that the company was 
not only ‘commercially insolvent’ but hopelessly insolvent, and that, in 
the absence of any suggestion as to how the company proposed to meet 
the said liabilities with the said amount or any scheme to salvage the 
company an order for winding up must be made (Bachhrai Factories 
Ltd. v Hir 0 ee Mills Ltd., 57 Bom. L.R. 373). Where the claim of a 
secured creditor having a charge upon all the property and assets of the 
company exceeded the claim of all other creditors put together and 
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several creditors opposed the winding up petition by such creditor 
Court applied the tests laid down in Davies and Co Ltd v Rm-nm * 1 
(Australia) Ltd. (A.I.R 1936 P.C. 104) and Re Cine 
Recording Co. Ltd. (supra) and held that since it was not disputed that 
the company was commercially insolvent’ at the date of the presentation 

ditl h tw m ,t m§ K P ? etl f ti ? ,n , and there was no reasonable hope at such 
date that the object of trading at a profit with a view to which the 

company was founded would be attained, an order for winding up the 
Ltd P A I debit ° jUStiUae (In re India Meet™ Works 

The test of inability of a company to pay its debts under s. 434(c) 
is not whether the company, if it converts all its assets into cash, would 
be able to discharge its debts, but whether in a commercial sense the 
existing liabilities could be met by the company while it continued to 
carry on as a company. Accordingly, for determining the question as 
to whether a company would be able to meet'its liabilities, the value of 
such assets without which it could not carry on its business should not 
be taken into account ( Sree Shanmugar Mills Ltd. v. Dharmaraja Nadar, 
A.I.R. 1970 Mad. 203). It has, however, been held by the Madras High 
Court in an earlier case that the fact that the liabilities of the company 
far exceed its assets does not by itself mean that the company is unable 
to pay its debts. It may, in particular circumstances, have the capacity 
to meet the demands of its creditors and a winding up order in that 
event would be unjustified ( Krishnaswumi v. Stressed Concrete Con¬ 
struction Pvt. Ltd., A.I.R. 1964 Mad. 191). 

At any rate, a petition for winding up filed with the object of bring¬ 
ing pressure upon the managing director of the company for settlement 
of the petitioner’s private claims arising out of family quarrels is an 
abuse of the process of the Court although the company may be com¬ 
mercially insolvent, and would be dismissed with costs (S. Parameswari 
v. Kamadhenu Metal Rolling Mills Pvt. Ltd., A.I.R. 1971 Mad. 293). 
The principle is that where the aim of the petition is not to obtain the 
winding up order but to put pressure on a debtor, the Court would 
dismiss the petition [Re London & Paris Banking Corporation, (1874) 
L.R. 19 Eq. 444]. 


(vi) Just and equitable 

This clause of section 433 is the most general clause under which 
petitions for compulsory winding up are usually made. The words ‘just 
and equitable’ in the clause are not to be construed ejusdem generis with 
the matters specified in clauses (i) to (v) described above as it was at 
one time held [Re Sailing-ship “Kentmere” Co. (1897) W.N. 53; 
mundry Electric Supply Corporation Ltd. v. A. Nageshwara Rao, A.I.R. 
1956 S.C. 213]. They are words of widest significance and do not limit 
the jurisdiction of the Court to any case. It is a question,of fact, and 
each case must depend on its own circumstances (In re Standard Alu - 
minium and Brass'Works, 30 Bom. L.R. 509; State v. Mayurbhan] Spg. 
and Wvg. Mills, A.I.R. 1963 Ori. 1). The Court, however, will not make 
the order for winding up unless there is some special reason tor so doing, 
so much so that even general, as distinct from specific, chatges of raud 
are not usually sufficient for making such order nor is the bare ab *; ga 

tion in the winding up petition that a particular . ba,a " c f H s ^f n ^ S ®gp r e! 
an annual general meeting of the company is false and does not repre- 
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sent true picture, enough for that purpose (In re Sulekha Works, Ltd., 
A.I.R. 1965 Cal. 98). In fact, the Court will not exercise its jurisdiction 
under this clause unless some wrong has been done to the company, and 
the company is deprived of its remedies in respect of it by the improper 
use of voting power of the shareholders, or the substratum of the com- 
pany has gone, or it is impossible, owing to the way in which the voting 
power is held and to the feelings of the directors towards each other, for 
the business of the company to be carried on [In re Anglo-Continental 
Produce Co., (1939) 1 All E.R. 99]. The cases usually coming under 
this clause are, therefore, cases of deadlock in the management, where 
the substratum of the company is gone and cases of fraud and of oppres¬ 
sion of a. minority by the majority (In re Janbazar Manna Estate Ltd., 
58 Cal 716). 

The substratum of a company is deemed to be gone when (a.) the 
subject-matter of the company is gone, or (b) the object for which it was 
incorporated has substantially failed, or (c) it is impossible to carry on 
the business of the company except at a loss, or (d) the existing and 
possible assets are insufficient to meet the existing liabilities of the com¬ 
pany [In re Cine Industries & Recording Co. Ltd., supra: Re Baku Con¬ 
solidated Oilfields Ltd., (1944) 1 All E.R. 24; Davco Products Ltd. v. 
Rameshwarlal, A.I.R. 1954 Cal. 195; Lawang v. Goenka Commercial 
Bank Ltd., A.I.R. 1961 Cal. 144; State of Andhra Pradesh v. Hyderabad 
Vegetable Products Co. Ltd., A.I.R. 1963 A.P. 243; Mohanlal v. Grain 
Chambers, A.I.R. 1968 S.C. 772]. In such cases, the Court is not to take 
into consideration the motive of the petitioners in presenting the petition 
for winding up of the company (Bachhraj Factories Ltd. v. Hirjee Mills 
Ltd., 57 Bom L.R. 373). In fact, it is wholly irrelevant to consider the 
motive of the petitioner in presenting such petition (Harinagar Sugar 
Mills v. M. W. Pradhan, A.I.R. 1966 Bom. 4 affirmed by the Supreme 
Court in A.I.R. 1966 S.C. 1707). It will thus be clear that the substratum of 
a company cannot be said to have gone or disappeared even where its 
sole undertaking is sold so long as there is some other business coming 
within the objects stated in its memorandum which it can carry on 
[Re Kitson & Co. Ltd. (1946) 1 All E.R. 435; Re Taldua Rubber Co, Ltd. 
(1946) 2 All E.R. 763; George v. Athimattam Rubber Co., A.I.R. 1964 
Ker. 212; Mohanlal v. Cuttack Electric Supply Co. Lid., A.I.R. 1964 Ori. 
191; A. P. Pothon v. Hindustan Trading Corpn., A.I.R. 1968 Ker. 149]. 
The mere fact that the company has suffered trading losses will not 
destroy its substratum unless there is no reasonable prospect of it ever 
making a profit in the future, and the Court is reluctant to hold that it 
has no such prospect [Re Suburban Hotel Co. (1867) 2 Ch. App. 737; 
Davis & Co. v. Brunsunck (Australia ) Ltd. (1936) 1 All E.R. 299; JVT. 
Gwdhandas & Co. v. M.W. Industries (P) Ltd., A.I.R. 1971 S.C. 2600]. 

> JtB^Murlidhar v. Bejigal Steamship Co. (47 Cal. 654), the deadlock 
could not'be^TTUVb^' btvaiLse the company had appointed other managing 
agents in place of the first ones whose firm was dissolved. It must be 
noted that the Court in a petition for winding up on the ground of dead¬ 
lock cannot determine the question of beneficial ownership of any shares 
since such question cannot and does not arise between the petitioning 
shareholder and the company but between him and the registered holder 
of such shares and can be determined only in separate proceedings [Re 
Bambi Restaurants, Ltd. (1965) 2 All E.R. 79]. In Re Yenidje Tobacco 
Co. [ (1916) 2 Ch. 426], a private company was ordered to be wound up 
as the company could not conduct its business by reason of its two direc- 
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tors who were also the only shareholders not being on speakine tprm 

mth Con ??K er ; DiS K t i nguishing ^ s case - ^ has been heldby thl Pah^ 

a pubhc company cannot be wound up on the ground of 
a deadlock in the management, and pending the making of a windine-uD 

3 P rr nal lq y; dat ? r cannot be appointed with full po\^er to 
1950 Y Pat 237) bUSmeSS ^ “ e matter °f Ga V a Su 'Jar Mills Ltd., A.I.R. 

Where allegations of dishonesty were made by the directors against 
each other in respect of defalcations of Certain of the company's funds 
the company was ordered to be wound up on the ground that it was a 
case in which the conduct of some of the officers of the company required 
an investigation which could only be obtained in a winding-up bv the 

Z Qrieties Ltd > < 1893 > 2 Ch * 235 >* In ™ Hay craft Gold etc. 
Co., (1900) 2 Ch. 230]. Likewise, where the vice-chairman of a company 

grossly mismanaged the affairs of the company and had drawn consider¬ 
able amounts for his personal purposes, and by reason of death and other 
causes the directorate had become greatly attenuated and “a powerful 
local junta was ruling the roost”, and the shareholders outside the group 
of the chairman were apathetic and powerless to set matters right besides 
substantial arrears being due to Government for supply of electric energy 
and large collections to be made, it was held that the Court had power to 
wind up the company under this clause (Rajahmundry Electric Supply 
Corporation’s case, supra ). Similarly, where the object of a company is 
fraudulent, the company may be wound up by the Court [Re Brinsmead 
& Sons, (1897) 1 Ch. 45; on appeal (1897) 1 Ch. 406]. But the fact that 
the managing directors had a preponderating voice in the company by 
reason of their owning or controlling a large number of shares, or that 
the dividends had not been paid regularly was of itself no reason for 
winding up the company. Again, close relationship between the several 
directors of a company in itself is no ground for winding up although it 
would be a factor to be considered in cases where such relationship has 
fostered misconduct and mismanagement and has enabled the directors 
to dominate the other shareholders and monopolise the companj' for their 
own individual benefit ( George’s case, supra ). Similarly, the fact that 
a company is working at a loss is by itself no ground for winding it up 


especially when not a single shareholder has come forward to support 
the petition for winding up ( New State of Insurance Co. Ltd. v. Superin¬ 
tendent of Insurance, A.f.R. 1943 Lah. 109). Likewise where nothing 
more is established than that the directors have misappropriated the 
funds of the company, it would not be ‘just and equitable’ to order the 
winding up of the company because if it is a sound concern, the order 
would necessarily operate harshly on the shareholders ( Rajahmundry 


Electric Supply Corporation’s case, supra). 

In the case of a private company, the principles to guide the Court 
in determining whether or not a winding up order should be made are 
those which apoly to determining whether or not a partnership should 
be dissolved (Re Yenidje Tobacco Co., supra). It may be recalled that 
in that case the company could not conduct its business by reason of its 
two directors who were also its only shareholders not being on speaking 
terms with each other and was ordered to be wound up on the ground 
that there was a deadlock in the management of the company. Lord 
Cozens-Hardy, M.R., however, did not confine his judgment m that case 
only to cases of deadlock, but put it on wider grounds. Whether there 
is deadlock or not, he observes (at p. 432): 
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. . the circumstances are sueh that we ought to apply, if necessary, the 
analogy of the partnership law and to say that this company is now in a state 
which could not have been contemplated by the parties when the company was 
formed. . . .” 

and Warrington, L.J. adopted the same principle treating deadlock- as 
an example only of the reasons why it would be just and equitable to 
wind the company up. 

The principle established in that case which incidentally is a lead¬ 
ing authority on the subject in England was approved and extended 
overseas by the Judicial Committee of the Privy Council in Loch v. 
John Blackwood Ltd. [(1924) A.C. 783] which was not a case of dead¬ 
lock but one in which one of the directors had given grounds for loss of 
confidence in his probity and had shown that he regarded the business 
as his own. While explaining the nature of confidence lack of which 
would justify a winding up order, the Judicial Committee observed (at 
p. 788): 

“But the lack of confidence must be grounded on the conduct of the directons, 
not in regard to their personal life or affairs, but in regard to the company’s 
business. Furthermore, the lack of confidence must spring not from dissatisfaction 
of being outvoted on the business affairs or on what is called domestic policy 
of the company. On the other hand, wherever the lack of confidence is rested 
on the lack of probity in the conduct of the company’s affairs, then the former is 
justified by the latter and it is under the statute just and equitable that the com¬ 
pany be wound up. ,r 


These observations were cited with approval by our Supreme Court 
in Rajah mundm ^Electric. Suwlu Corporation? s case (supra). Accord- 

_ - the petitioner’s ordyhHegatrunks that dlsputes'have arisen 

and that the minority group has lost confidence in the majority group is 
not sufficient for winding up the company (In the mater of Akola Elec¬ 
tric Supply Co. Ltd., 63 Bom. L.R. 815; In re Sulekha Works Ltd., supra ). 
Likewise, merely an ultra vires transaction on the part of the directors 
is of itself also no ground for a winding up order ( Ripon Press Co. Ltd. 
v. Gopal, 61 MJL.J. 783 P.C.). At any rate, whether the petition is based 
upon the ground of lack of confidence or deadlock in the management 
of the company, allegations in that behalf must be particularised so as to 
enable the respondent shareholder-director to be informed of the precise 
nature of the case he has to meet [Re W. R. Wilcocks & Co. Ltd. (1973) 
2 All E.R. 93] and evidence must be led in support of the allegations to 
establish that it is just and equitable that the company be wound up 
[Re Davis Investments ( EastJdam ) Ltd ; (1961) 3 All E.R. 926]. 

Next to the Judicial Committee of the Privy Council, the principle 
established in Re Yenidje Tobacco Co/s case, has been approved and 
applied by the House of Lords in Ebrahimi v. Westbourne Galleries Ltd. 
[ (1972) 2 All E.R. 492], This case, too, was not one of deadlock but of 
exclusion of a director from the management of the company consequent 
upon his removal from the office of director by the majority in general 
meeting in exercise of a power under the articles in that behalf. The 
company was in substance a partnership and Plowman, J. granted an 
order for winding up on the ground that the removal of the petitioner 
as a director, although done lawfully and in accordance with the articles 
was an abuse of the power and breach of good faith which the parties 
owed to each other having embarked on the business venture on the 
basis that aH should participate in the management [Re Westbourne 
Galleries Ltd. (1970) 1 All E.R. 374]. The Court of Appeal, however 
reversed this decision and set aside the winding up order on the ground 
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that such removal of a director did not justify the conclusion that if „ 

th^/ th d eqmtable ’ that the company be wound up, unless it was show^ 
nanV h not excised bona fide in the interest of the com¬ 

pany, or that the grounds for exercising the power were such that no 
reasonable man would think that the removal was in the interest of the 
company; it was for the person alleging the lack of bona fide to establish 
it. It was held that the Court in such cases would interfere only if it 
appear'd to it that no reasonable body of shareholders could have formed 
the judgment that the removal was justified [ (1971) 1 All E R 5611 In 
this view of the matter the Court also overruled an earlier decision to 
the same effect in Re Lundie Brothers Ltd. [(1965) 2 All E.R. 6921 
where the petitioner was removed as a director with the aid of the cast¬ 
ing vote of the chairman of the meeting of the company. 

On a further appeal to the House of Lords, the decision of the Court 
of Appeal was reversed and that of Plowman, J. restored on the ground 
that in the circumstances of the case it was ‘just and equitable’ that the 
company be wound up. While explaining the true significance of the 
just and equitable’ provision for a winding up order, it was observed 
that it was an equitable supplement to the ‘common law* of the company 
to be found in its memorandum and articles and it recognised that there 
might be circumstances in which the mutual rights of members were not 
exhaustively defined in the articles. In the light of this premise, the 
House laid down three principles for the application of the ‘just and 
equitable’ provision for a winding up order: (1) Although such provi¬ 
sion does not entitle a party to disregard the obligations he has assumed 
by entering the company nor entitle the Court to dispense him from 
them, it does entitle the Court to subject the exercise of the legal rights to 
equitable considerations, i.e. considerations of a personal character be¬ 
tween one individual and another which might make it unjust or in¬ 
equitable to insist on legal rights or to exercise them in a particular 
way; (2) in petitioning for winding up under this provision, a member, 
is not confined to such circumstances as affect him as a shareholder; he 
Is entitled to rely on any circumstances of justice or equity which affected 
him in his relations with the company or other shareholders; and (3) 
there is no obligation on the petitioning member to establish that the 
steps taken by the other members which were alleged to constitute 
grounds for the winding up order under this provision were not carried 
out bona fide in the interest of the company; to confine this provision to 
proved cases of mala fides would be to negative the generality of the 
words ‘just and equitable’. 

Lord Wilberforce in this case explained the genesis of the ‘just and 
equitable’ provision both in relation to partnerships and companies in 


the following words (at p. 500): 

“It is the law of partnership which has developed the conceptions of probity, 
good faith and mutual confidence, and the remedies where these are absent . . . the 
words ‘just and equitable’ sum these up in the law of partnership itself. . . • A 
company however small, however domestic, is a company, net a partnership or 
even a quasi-partnership, and it is through the ‘just and equitable clause that 
obligations, common to partnership relations, may come in; . . . obligations so basic 
that, if broken, the conclusion must be that the association concerned must be 

dissolved.” 

On the basis of the principles so laid down by the House of Lords, 
decision in Re Cuthbert Cooper & Sons Ltd. [(1937) 2 All E R. 466] was 
disapproved and the one in Re Expanded Plugs Ltd. [ (1966) 1 All 
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877] was disagreed with, while the decision in Re Lundie Brothers Ltd. 
(supra) was approved. ... 

In Cuthbert Cooper & Son’s case, a father and two of his sons were 
the only shareholders of the company and, on the father’s death, the 
latter, in exercise of their discretion under the articles, refused to register 
the transfer of their father’s shares in the name of their three other 
brothers to whom they were bequeathed by the father, and it was held 
by Simonds J. that such refusal did not justify a winding up order. The 
House of Lords, while disapproving the decision, observed that-the 
learned Judge had put undue emphasis on the contracted rights arising 
from the articles, over the equitable principles which might be derived 
from partnership law, for in the result the latter seem to have been 
entirely excluded in favour of the former. On the other hand, Re 
Expanded Plugs Ltd. was disagreed with since it held that the petitioner 
for winding up must show that the decisions, though valid, were not 
carried out bona fide in the interest of the company. 

The House of Lords also referred to Lewis v. Hass (1970 SLT 67), 
a Scottish case in which Lord Fraser accepted the principle that exclu¬ 
sion from management might be a ground for winding up under the 
‘just and equitable’ clause. The House also referred to Re Davis & 
Collett Ltd. [(1935) Ch. 693], Re Swaledale Cleaners Ltd. [(1968) 3 All 
E.R. 619] and Re Fildes Bros. Ltd. [ (1970) 1 All E.R. 923], and observed 
that this series of cases amounted to a considerable body of authority 
in favour of the use of the ‘just and equitable’ prevision in a wide 
variety of situations including those of expulsion from office. 

It may be noted that the provision for dissolution of a partnership 
on the ‘just and equitable’ ground is enacted in s. 25 of the English 
Partnership Act, 1892, and s. 44 ( g ) of the Indian Partnership Act, 1932. 

Finally, the question whether it is ‘just and equitable’ to wind up 
a company must be answered on the facts which exist at die time of 
the hearing and the petitioner is confined to the heads of complaint set 
forth in the petition [Re Fildes Bros. Ltd. (1970) 1 All E.R. 923]. 


Who may 


winding 


An order for winding up of a company is made by the Court on a 
petition made to it. Section 439 of the Act enumerates the persons who 
can malce such petition. They are: (1) the company, (2) any creditor or 
creditors (including any contingent or prospective creditor or creditors) 
(3) a contributory or contributories, (4) all or any of those parties’ 

(6) any person authorised 

by the Central Government m a case falling under s. 243 of the Act 
, According to the section, a secured creditor, the holder of any 
debentures or debenture stock and the trustee for debenture-holders are 
to be deemed to be creditors within the meaning of cl. (2) as aforesaid 
It is not necessary for a secured creditor to give up his security, or to 
sell or value the security and claim a balance before presenting a petition 
for winding up (Moor v. Anglo-Italian Bank , 10 Ch.D. 681- K. V. O 
Ke/menes Ltd. v. Madras Industrial Investment Corpn. Ltd AIR iq'SS 
Mad. 582; In re India Electric Works Ltd., A.I.R. 1970 Cal. 398) nor is 
he debarred from making such petition even after obtaining the appoint- 

Co nmai'T'a Si? Bor ° u ? h °f Portsmouth Tramways 

Co., (1892) 2 Ch. 362]. Apart from it, however, the term 'creditor* 

includes a creditor by assignment or otherwise and a receiver appointed 
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by the Court in a suit for partition of joint family properties with all 
powers under Order 40, rule 1 of the Civil Procedure^, W08 t 
such a creditor in respect of the debt due by a company to the joint 

S C^7n7^ ar r gar SU9ar mUs f°- Ltd - v. M. W. Pradhan, A.I.R. 1986 

fil ’ E r n 911 assignee of part of a debt is a creditor entitled to 

Me a petition for winding up [Re Steel Wing Co. Ltd., (1921) 1 Ch. 3491. 
A policy-holder in a life insurance company, however, is neither a 
creditor nor a contributory of the company (In re Aryan Life Assurance 
Society, -Ltd., 40 Bom. L.R. 52), nor is a company’s workers’ Union a 
creditor within the meaning of the said clause (Mohanlal v. Cuttack 
Electric Supply Co. Ltd., A.I.R. 1964 Ori. 191). The Government, on the 
other hand, would be a creditor in respect of a debt in the nature of 
revenue which may be due from a company ( Md. Amin Bros. v. Domi¬ 
nion of India, A.IJt. 1952 Cal. 323). 

The term ‘creditor’ also includes a contingent or prospective creditor. 
Such a creditor would include a garnishor under a garnishee order 
against a company, a person having a claim for unliquidated damages 
against the company, a person who has guaranteed the payment of a debt 
due from the company, but has not paid such debt, a landlord as regards 
future rent and the holder of a bill of exchange or debentures which 
are not yet payable. 

The term ‘contributory’ in cl. (3) as aforesaid refers to the present 
and certain past members of the company. 


Company’s petition 

It is not very common for companies to file petitions for winding up 
orders since, if desired, they have only to pass a special resolution for 
voluntary winding up under s. 484 of the Act. Where, however, the 
directors find the company to be insolvent due to circumstances which 
ought to be investigated by the Court, they may as well file a petition 
for a winding up order on behalf of the company even without obtaining 
the sanction of the general meeting of the company (State of Madras v. 
Madras Electric Tramways Ltd., A.I.R. 1956 Mad. 131). 


Creditor’s petition 

A creditor has a right, ex debito justitiae, to a winding up order if 
he dan prove that he'-claims an undisputed debt and that the company 
has failed to discharge it [Re James Millward & Co. (1940) Ch. 333; 
Re R. W. Sharman, Ltd. (1957) 1 W.L.R. 774; Re Tweeds Garages Ltd. 
(1962) 1 All E.R. 121; Re Douglas (Griggs) Engineering Ltd., (1962) 
1 All E.R. 498]. Such order cannot be refused merely on the ground 
that the assets of the company are over-charged by debentures [Re 
Alfred Melson & Co., (1906) 1 Ch. 841; Re Clandoam Colliery Co., 
(1915) 1 Ch. 369]. In fact, s. 443 expressly provides that the Court shall 
not refuse a winding up order only on the ground that the assets or the 
company have been mortgaged to an amount equal to or in excess ot 
those assets or that the company has no assets. Truly speaking, an order 
for winding up where there is nothing to be wound up, might at times 
be justified as the means of bringing to an end a vicious career 
Crigglestone Coal Co. (1906) 2 Ch. 327], This right to a winding up 
order is, however, qualified by another rule viz., that the Court wdl 
regard the wishes of the majority in value of the creditors and if for 
some good reason they object to a winding up order, the Court m 
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discretion may refuse the order [Re West Hartlepool Co., (1875) L.R. 
10 Ch. 618; Re Chapel House Colliery Co., 24 Ch.D. 259; Re Ithaca Ship¬ 
ping Co., (1950) 84 Lloyd’s Rep. 507; Re R. W. Sharman Ltd., supra']. 
The bare fact that the objecting creditors are a majority in value is not 
sufficient of itself to entitle them to have the order refused. But when 
the majority of creditors oppose the winding up petition for good rea¬ 
son, their opposition would prevail in the absence of proof by the peti¬ 
tioner of special circumstances rendering the winding up desirable. In 
Re P. & J. Macrae, Ltd. [(1961) 1 All E.R. 304], Willmer L.J. observed 
(at p. 307) as follows: 


“It seems to me that before a majority of creditors can claim to override the 
wishes of the minority, they must at least show some good reason for their atti¬ 
tude. ... I have no doubt that, where a majority of creditors do for good reason 
oppose a petition for the winding up of a company, then prima facie they are 
entitled reasonably to expect that their wishes will prevail, in the absence of proof 
by the petitioning creditors of special circumstances rendering a winding-up order 
desirable in spite of their opposition. But I am certainly not prepared to accept 
the view that the bare fact of the opposing creditors being in a majority is of 
itself sufficient, still less conclusive. So to hold would be to leave the Court with 
virtually no judicial function to perform, and to take away from it the discretion 
whjch the words of the Act plainly confer.” 


The words of the Act referred to in these observations are the words 
in s. 346(1) of the English Companies Act, 1948, corresponding to s. 
557 (1) of our Act which so far as relevant are: “The Court may, as to 
all matters relating to the winding up of a company, have regard to the 
wishes of the creditors of the company, as proved, to it by any sufficient 
evidence . . . . , and it was held in that case that the opposing creditors 
had not seen fit to explain the reasons for their opposition and that, 
therefore, the petitioning creditor was entitled to the winding up order. 
In Re A.B.C. Coupler & Engineering Co. Ltd. [(1961) 1 All E.R. 354], 
however, the wishes of the opposing creditors were found to be reason¬ 
able and an order for winding up was consequently refused. 

In the final analysis, therefore, whether or not to make a winding 
up order does not depend solely on the wishes of the creditors. The 
Court in invested with a wide discretion in the matter and may make 
such order irrespective of creditors’ opposition in the interests of com¬ 
mercial morality as where, for instance, the facts disclose a strong prima 
facie case for mvesUgation into the formation or promotion of the com- 
pany, or the issue of debentures by it [Re Bishop & Sons Ltd. (1900) 

L7C ^ tor fi ein > 23 T.LR. 424; Re Clandown Colliery Co., 
words of Beg, J in Aluminium Corpn. of India v. Lakshmi 

ill n C f Co Ltd - (A.I.R. 1970 AIL 452), ‘it is only where the 

balance of equities is shown by a petitioner to tilt apperciably in favour 

of a wrndrng upWer that it will be made ex debito justitiae’in j official 
exercise of the discretionary power of the Court in that behalf. 

The case-law on this point was recently reviewed by the Court of 

^ I ? ea w ^ Re J - D ‘ Swain, Ltd. [ (1965) 2 All E.R 761] and 

it has been h eld that whether a compulsory winding up order should or 
should not be made under s. 222 (e) of the Companies Act, 1948 [corres¬ 
ponding to s. 433 (e) of our Act] in relation to an insolvent company 
where a majority of creditors oppose the order is a matter of discretion 
in exercising which the Court has regard (pursuant to s 346 corresnond ’ 

ao not tetter the Courts discretion, but nrovide a 
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It has further been held that on a petition for compulsory windine un 
of an insolvent company by a creditor, it is for the opposing creditor 
even if they are in a majority, to show reasons for their opposition if 
they wish the company not to be wound up but to continue to trade- 
but if a voluntary winding up is supported by the majority of the credi’ 
tors and the company is in or is about to be put into voluntary liquida¬ 
tion, it is for the petitioner for the compulsory winding ut> to show 
reason why the wishes of the majority should be overridden." 

On this aspect of the matter, our Supreme Court referred in its 
judgment in M. Gordhandas & Co. v. M. W. Industries (P) Ltd (AIR 
1971 S.C. 2600, at 2605) to Re P. & J. Macrae Ltd. (supra) and after 
quoting a passage from Palmer’s Company Law, 21st Edition, at p 742 
observed ( per Ray, J.): ’ 

“The wishes of the creditors will, however, be tested by the Court on the 
grounds as to whether the case of the persons opposing the winding up is reason¬ 
able; secondly, whether there are matters which should be inquired into and 
investigated if a winding up order is made. It is also well settled that a winding 
up order will not be made if it would not benefit him or the company^ creditors 
generally. The grounds furnished by the creditors opposing the winding up will 
have an important bearing on the reasonableness of the case.” 


A creditor’s petition is generally based on the ground that the com¬ 
pany is unable to pay its debts. He will not ordinarily be heard to urge 
that a winding up order should be made because the substratum of the 
company is gone which is usually the proper concern of only the com¬ 
pany’s shareholders, unless, by the disappearance of the substratum, the 
recovery of his debt has been imperilled (Bukhtiarpur Bihar Light Rly. 
Co. Ltd. v. Union of India , A.I.R. 1954 Cal. 499). 

At any rate, the Court is not bound to make the order at once. It 
may direct the petition to stand over for some time if there is a possi¬ 
bility of the company making proper arrangements to meet its immediate 
liabilities and setting its business on an improved and sound basis (Re 
Brighton Hotel Co., 6 Eq. 399). 

As stated earlier, if the debt of a petitioning creditor is bona fide 
disputed, no order for winding up may be made. The debt may be so 


disputed not only by the company but also by any other creditor (Ram 
Kumar v. Buxar Oil and Rice Mills Ltd., A.I.R. 1960 Cal. 764). In such 
cases the petition for winding up, instead of being dismissed, may be 
directed to stand over until the dispute is decided by an appropriate 
forum (Md. Amin's case, supra; Bengalaxhmi Cotton Mills Ltd. v. Maha- 
laxmi Cotton Mills Ltd., A.I.R. 1955 Cal. 273). Thus, where a claim is 
decreed by the trial Court but the decree is later reversed in appeal and 
an order for restitution is passed, the petition for winding up the plaintiff 
company on its failure to comply with such order may be directed to 
stand over until the appeal by such company to the Supreme Court is 
decided if the grounds taken in such appeal are shown to be substantial 
(Aluminium Corpn. of India's case, supra). Where, however, the very 
existence of a debt is disputed, the winding up petition by a creditor 
claiming such debt amounts to an abuse of the process of the Court ana 
the Court will restrain the prosecution of the petition until the debt is 
established in a competent Court of ordinary civil jurisdiction [Mann v. 
Goldstein, (1968) 2 All E.R. 769; M. Gordhandas & Co v M. W Indus 
tries (P) Ltd., supra; Re Lympne Investments Ltd. (1972) 2 All • 
385] or dismiss the petition and even restrain the creditor b y «l®| 
tion from bringing a threatened petition for winding up (Niger Mer 
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chants’ Co. v. Capper, 18 Ch. D. 557n). Where, on the other hand, 
there is no doubt that the petitioner is a creditor for a sum which 
would otherwise entitle him to a winding-up order, a dispute as to 
the precise amount owed to him by the company would not be a 
cient answer to the petition and a winding-up order would be made 
[Re Tweeds Garages, Ltd., (1962) 1 All E.R. 121]. Similarly, the fact 
that the company has a disputed claim against the petitioning judgment- 
creditor which is being litigated by the company in some other proceed¬ 
ings does not, necessarily or as a matter of law, displace the right of 
such creditor to a winding-up order [Re Douglas ( Griggs ) Engineering 
Ltd. (1962) 1 All E.R. 498]. Where, however, the company has no 
other assets than a counter-claim for damages against the petitioning 
creditor and the company seeks to enforce it by an action in a foreign 
Court after the creditor presents a petition for the winding up of the 
company, and such action is to be financed by another of the creditors 
of the petitioning creditors, the winding up petition must be stayed in 
exercise of the Court’s discretion in the matter, and no winding up 
order should be made [Re L. H. F. Wools, Ltd. (1969) 3 All E.R. 882]. 
The Court of Appeal held in this case that the Court’s discretion in 
respect of winding up orders has to be exercised in the light of the 
facts and circumstances o]F every individual case and that such exercise 
for wrong reasons may be interfered with by the Court of Appeal. 
What weighed with the Court most in this case was that the stay of 
the winding up petition would not cause any prejudice to the petition¬ 
ing creditor because the company had no assets whatever in England. 

Summarising the principles for the Court’s guidance in such matters, 
the Supreme Court observed in M. Gordhandas & Co/s case (at p. 
2605): 

“The principles on which the Court acts are first, that the defence of the 
company is in good faith and one of substance; secondly, defence is likely to succeed 
in point of law and thirdly, the company adduces prima jade proof of the facts on 
which the defence depends.” 

At any rate, if, on the date of the petition for winding up, the claim 
of the petitioning creditor is barred by limitation, his petition, based on 
the notice of demand for payment and company’s failure to comply with 
it, would not be maintainable. An acknowledgment of a debt due to a 
director by the Board of directors is not a valid acknowledgment since 
it is one made by a director of a debt due to himself, and it makes no 
difference in principle even though the creditor director is not a party 
to the resolution of the Board acknowledging the debt. A petition for 
winding up by such director-creditor based upon such acknowledgment 
would, therefore, clearly be not maintainable [In re Coliseum , (1930) 2 
Ch. 44; In re Transplanters (Holding Co.) Ltd., (1958) 2 All E.R. 711; 
Thirumalai Iyengar v. Off. Liqr., A.I.R. 1962 Mad. 253; Krishnaswami 
v. Stressed Concrete Construction Pvt. Ltd., A.I.R. 1964 Mad. 191] 

The section also says that a contingent or a prospective creditor 
can petition but such petition shall not be admitted unless security for 
costs has been given and a prima facie case for winding up has been 
established. This^ provision is analogous to the one in s. 224 (1) (c) of 
the English Act, 1948, except for the words ‘before a petition ... is 
admitted’ in the former in place of the words ‘The Court shall not give 
a hearing to a winding up petition’ in the latter. The position so far 
as ‘presentation’ of the winding up petition is concerned, however. 
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Petition by contributory 


. , Si ?® e * entirely within the powers of the members of a company 
}? d ??i e hy P assin o the necessary resolution whether the company 
should be wound up, and if so, whether voluntarily or compulsorily bv 
an order of the Court, petitions for winding up by contributories are not 
very common. Where however, such petition is made, it is usually 
based on the ground that it is just and equitable to wind up the com- 
pany because the substratum of the company is gone [Re Suburban 
Hotel Co. (1867) L.R. 2 Ch. App. 737; Re Brinsmead & Sons. (1897) 1 
Ch. 45] In the first of these two cases it was held that the substratum 
would be gone when the main object for which the company was form¬ 
ed had become impracticable. On such petition, the Court may, before 
making the order, consider the wishes of the creditors and other contri¬ 
butories, and for that purpose, direct their meetings to be held. It will 
not, however, make such order if the interest' of the petitioning contri¬ 
butory is very small and the majority of members do not wish the 
order to be made, or if the number of shareholders is very small. No 
such order will be made also where the affairs of the company are being 
investigated by an inspector appointed by the Central Government 
under s. 235 of the Act ( Jagannath Gupta & Co. v. Mulchand, A.I.R. 
1969 Cal. 363). 


The fact that the company is being voluntarily wound up, though 
prima facie a bar to a contributory’s petition for compulsory winding 
up, is not an absolute bar since s. 440 of the Act expressly provides for 
such petitions, not only by a contributory, but by any of the persons 
mentioned in s. 439 and also by the Official Liquidator. According to 
that section, however, the Court will not make the winding up order 
unless it is satisfied that the voluntary winding up cannot be continued 
‘with due regard to the interests of the creditors or contributories or 
both’. Whether that is so, depends upon the facts of each case which 
have to be considered in the light of the evidence before the Court 
[Adebayo (John) v. Off. Receiver of Nigeria, (1954) 2 All E.R. 197]. 
Thus, an order of this kind would be made if the Court is satisfied that 
the rights of the contributory will be prejudiced by the voluntary wind¬ 
ing up [Re National Company for Distribution of Electricity, (1902) 2 
Ch. 34], or if, on examining the composition of the majority passing the 
resolution for voluntary winding up and other circumstances, it finds 
that there is something which requires investigation, e.g., the conduct 
of a director [Re Varieties Ltd. (1893) 2 Ch. 235; Re Haycraft Gold, 
etc. Co. (1900) 2 Ch. 230]. In any case, the Court, as stated earlier, 
cannot refuse the order only on the ground that the company has no 
assets, or that they have been mortgaged to an amount equal to, or m 

excess of, those assets (s. 443). . . ,. 

As stated earlier, a contributory can present a petition for winding 
up if the company makes default in filing the statutory report or hold¬ 
ing the statutory meeting, but not before the expiry of 14 days after 
the last day on which such meeting ought to have been held [s. 439(7)]. 
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But a contributory cannot petition unless (a) the number of mem¬ 
bers has become less than seven (or two in case of a private company), 
oT(b) the shares in respect of which he is a contributory or some of 
tiiem (i) were originally allotted to him, or (ii) have been held by him 
and registered in his name for at least six months during the eighteen 
months before the commencement of the winding up. or (m) have 
devolved on him through the death of a former holder [s. 439 (4) ]■ The 
obiect of these provisions is to prevent a person from buying shares 
to qualify himself with the sinister motive of wrecking the company. 
These provisions must accordingly be strictly applied unless the com- 
pany itself is in default in allotting shares or in registering a transfer 
(Re Gattopardo Ltd. (1969) 2 All E.R. 344 (C.A.)]. The term contri¬ 
butory’, for the purpose of making a petition for winding up, would 
thug include even a shareholder who is in arrears of payment of calls 
(State v. Mayurbhanj Spg. and Wvg. Mills, A.I.R. 1963 Ori. 1), but he 
will have to make out a very special case to justify his making the 
petition while in such arrears and may be required to pay the arrears 
or to give an undertaking for payment thereof [Re Diamond Fuel Co., 
13 Ch. D. 400; Re Crystal Reef Co. (1892) 1 Ch. 402]. 

- Though a holder of fully paid-up shares was not a ‘contributory 
as defined in s. 156 of the Act of 1913, he was held, as in England, 
entitled to present a winding up petition in the same way as a ‘contri- 
v butory’. Under the English law, however, such shareholder had to allege 
and prove to the extent of a prima facie case that there were assets of 
such amount that he would have a tangible interest in the winding up 
of the company but the opinion of our Courts on this aspect was divided. 
Accordingly, although the law in England in this behalf continues as 
before subject to certain exceptions [Re Bellador Silk, Ltd. (1965) 1 
All E.R. 667; Re Othery Construction, Ltd. (1966) 1 All E.R. 145; Re 
Expanded Plugs, Ltd. (1966) 1 All E.R. 877; Re Newman and Howard, 
Ltd. (1961) 1 W.L.R. 192], our present Act not only, by s. 426, invests 
such shareholder with the character of a ’contributory’ but also by s. 
439 (3) provides that he shall be entitled to present a petition for winding 
up though the company may have no assets at all or may have no 
surolus assets left for distribution after the satisfaction of its liabilities. 


Registrar’s petition 

The Registrar is entitled to present a petition for winding up of a 
company except where he is authorised by the Central Government 
so to do under cl. ( f ) of s. 439(1), either on the ground (i) that a 
default is made in delivering the statutory report to him or in holding 
the statutory meeting, but not before the expiration of 14 days after 
the last day on which the statutory meeting ought to have been held, 
or (ii) that the company has not commenced its business .within a year 
from its incorporation, or (iii) that the number of its members has 
fallen below seven (in case of a private company, below two), or (iv) 
that from the financial condition of the company as disclosed in its balance 
sheet or from the report of a special auditor appointed under s. 233A 
or an inspector appointed under s. 235 or 237 it appears that it is unable 
to pay its debts, or (v) that it is just and equitable that the company 
be wound up. In any case, the Registrar can present the petition only 
after getting the sanction of the Central Government which shall not 
be given unless the company has been afforded an opportunity of being 
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heard. Such petition must be filed within a reasonable time of the 
obtaining of the sanction, failing which the Court will refuse to recog 

sanction as a valid sanction ( Registrar of Companies v. Aul 
India Groundnut Syndicate Ltd., 55 Bom. L.R. 312). 


Petition at the instance of the Central Government 

The Central Government is directly empowered to authorise any 
person to present a petition for winding-up a company in a case falling 
within s. 243 of the Act. That section provides the circumstances in 
which the Central Government may exercise its powers to get a com¬ 
pany wound up. It says that, if from the report of the inspectors who 
have investigated the affairs of a company, it appears to the Central 
Government (i) that the business of the company is being conducted 
with intent to defraud its creditors, members or any other persons or 
otherwise for a fraudulent or unlawful purpose, or in a manner oppres¬ 
sive of any of its members, or (ii) that the company was formed for 
any fraudulent or unlawful purpose, or (iii) that the persons concerned 
in the formation of the company or the management of its afFairs have 
been guilty of fraud, misfeasance or other misconduct towards the 
company or towards any of its members, it may, unless the company 
is already being wound up by the Court, cause to be presented to the 
Court by any person authorised by it in that behalf a petition for . 
winding up the company. Section 439 only refers to this provision 
when in cl. (/) of sub-sec. (1) it says that a petition for winding up 
may be presented, in a case falling under s. 243, by any person authorised 
by the Central Government in that behalf, and such person may even 
be the Registrar of Companies. 


Transfer of winding up proceedings 

It will be recalled that it is primarily the High Court which has 
the jurisdiction to wind up companies under s. 10 of the Act, and the 
Central Government may empower any District Court to exercise that 
jurisdiction, presumably to reduce the burden of the High Court, only 
in respect of small companies with the paid-up capital of not more than 
one lakh of rupees and having their registered office within the district. 
With a view to achieving expeditious and efficient disposal of winding 
up proceedings, therefore, the Act, by ss. 435 to 438, confers wide powers 
upon the High Court to regulate the conduct of such proceedings. 
Accordingly, it may direct a District Court to retain and continue 
winding up proceedings which should not really have been commenced 
in that Court (s. 437). It may also withdraw any winding up in progress 
in a District Court from that Court and proceed with the winding up 
itself, or transfer it to another District Court (s. 436), and with respect 
to all proceedings subsequent to its own order of winding up, direct 
them to be had in a District Court, or with the -consent of any other 
High Court, in such High Court or in a District Court subordinate 
thereto, whereupon the Court in respect of which such direction is given 
shall be deemed to be the ‘Court with all the powers andjunsdichon 
of the High Court under the Act’ (s. 435). Lastly, the High Court can 
pass orders under any of the foregoing sections at any time and at any 
stage, whether or not an application in that behalf is made by any of 

the parties to the proceedings (s. 438). 
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Proceedings on petition for winding up order 

At any time after the presentation of a winding up petition and 
before making a winding up order, the Court may appoint the Official 
Liquidator as provisional liquidator. Such appointment is often made 
where the assets of the company are in jeopardy. Before making such 
appointment, however, the Court must give notice to the company so 
as to enable it to make its representation in the matter unless, for 
reasons to be recorded in writing, it thinks fit to dispense with such 
notice. Where a provisional liquidator is appointed, his powers will be 
the same as those of a liquidator unless limited or restricted by the 
Court while making his appointment or by any subsequent order (s. 450). 

Further, after the presentation of the petition and before making 
an order thereon, the company or any creditor or a contributory may 
apply for the stay of any suit or proceedings against the company. Such 
application must, however, be made, where the suit or proceeding is 
pending in the Supreme Court or any High Court, to the Court in which 
it is pending, and, where it is pending in any other Court, to the Court 
having jurisdiction to wind up the company. The Court may thereupon 
stay or restrain the proceedings upon such terms as it may think fit 
(s. 442). The principle underlying this provision is that when a 
winding up petition has been presented, creditors should be restrained 
from pursuing their remedies in order to avoid their getting an unfair 
advantage over other creditors [Bowkett v. Fullers United Electric Works 
Ltd., (1922) All E.R. 281; Re Dynamics Corporation of America , (1972) 

3 All E.R. 1046]. Once the winding-up order is made, however, the Court 
has no jurisdiction to stop the commencement or continuance of such 
proceedings by an injunction [Govemor-General-in-Council v. Shiro- 
mani Sugar Mills , A.I.R. 1946 F.C. 16; Nazir Ahmed v. People's Bank 
of Northern India Ltd. I.L.R. (1949) Lah. 517; Janda Rubber Works 
Ltd. v. The Income-tax Officer , A.I.R. 1950 E.P. 210]. 

On hearing the petition, the Court may either (1) dismiss it with 
or without costs, or (2) adjourn it conditionally or otherwise, or (3) 
make any interim order, or make an order for winding up the company 
with or without costs or any other order that it deems just. The petition 
being a matter relating to winding up, the Court may, in disposing of 
the petition, have regard to the wishes of creditors and contributories 
as provided in s. 557 of the Act and direct, if necessary, meetings to 
be convened to ascertain such wishes. It has also to consider the interests 
of commercial morality in deciding whether a winding up order should 
be made or not [Re Krasnapolsky Co. (1892) 3 Ch. 174; Re Clandown 
Colliery Co. (1915) 1 Ch. 369]. In any case, the Court cannot, as already 
stated, refuse to make a winding up order only on the ground that the 
company’s assets have been mortgaged to an amount equal to, or in 
excess of, the value of the assets, or that the company has no assets 
[s. 443(1)]. In case of a petition for winding up on the ground of 
default in delivering the statutory report to the Registrar or in holding 
the statutory meeting, however, the Court may, instead of making a 
winding up order, direct that the statutory report be delivered to the 
Registrar or that the meeting be held [s. 443(3)]. Further, where the 
petition is presented on the ground that it is just and equitable that the 
company should be wound up, the Court may refuse to make the order 
if, in its opinion, some other remedy is available to the petitioners and 
they are acting unreasonably in seeking to have the company wound 
lcl—26 
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Effect and consequences of winding up order 

1 The Court forthwith cause intimation of the winding up order 

nffi b< r f e T nt to the Official Liquidator and the Registrar (s. 444). If the 
Official Liquidator was appointed provisional liquidator as aforesaid he 

thffnll fl h LJS C v ° n A ^ Tlu ng U - D order being made and becomes 
the full-fledged liquidator of the company (s. 450). 

The^company and the petitioner are also required to file a copy of 
the winding up order with the Registrar within 30 days (excluding the 
time requisite for obtaining a copy), and on such copy being filed* the 
Registrar has to make a minute thereof in his books relating to the 
company concerned, and notify the fact of the order having been made 
in the Official Gazette [s. 445(1), (1A) & (2)]. 

On the order for winding up being made, the winding up of the 
company by the Court is deemed to commence, not on the date of such 
order, but at the time of the presentation of the petition for winding up 
(s. 441). In computing the period of limitation for any suit or application 
in the name and on behalf of the company, however, the period from 
the date of commencement of the winding up to the date on which the 
order for winding up is made and a further period of one year next 
following the date of the order are to be excluded (s. 458A). 

Again, the order for winding up on a petition by whomsoever made 
operates in favour of all the creditors and contributories of the company 
as if it was made on a joint petition of a creditor and a contributory 
(s. 447). 

As regards the officers and employees of the company, the order 
for winding up operates as a notice of discharge to them except when 
the business of the company is continued (s. 445). 

Further, after a winding up order is made or the Official Liquidator 
is appointed as provisional liquidator, no suit or other legal proceeding 
can be commenced or, if pending at the date of the winding up order, 
proceeded with against the company except by leave of the Court and 
subject to such terms as the Court may impose. Nevertheless, the Court 
which is winding up the company may entertain or dispose of any suit 
or proceeding by or against the company, any claim made by or against 
the company or any of its branches in India, any application made under 
s. 391 (for sanction of compromise or arrangement with creditors or 
members) by or in respect of the company, and any question of priorities 
or any other question whatsoever, whether of law or of fact, which 
may relate to or arise in course of the ■winding up of the company. 
Besides, any suit or proceeding pending in any other Court may be 
transferred to and also disposed of by such Court. The ban imposed as 
aforesaid and the provisions as to transfer, however, do not apply to 
appeals pending before the Supreme Court or a High Court (s. 

An application under s. 20 of the Arbitration Act, 1940, by the Official 
Liquidator can accordingly be entertained by such Court and art. 161 
of the Limitation Act, 1963, does not apply to such application since it 
is not materially different from Art. 181 of the Lmntetion Act of 190 
(In the matter of Monghyr Electric Supply Co., A.I.R.. 1968 Fat. Ibb). 
hi the case of a debenture-holder’s action, the Court will give liberty 
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to bring or proceed with the action as a matter of course [ Lloyd v. 
David Lloyd & Co., 6 Ch. D. 399 (C.A.); Re Joshua Stubbs Ltd., (1891) 
1 Ch. 475; Strong v. Carlyle Press, (1893) 1 Ch. 268]. In fact, a secured 
creditor is outside the winding up and can realise his security without 
the intervention or leave of the winding up Court. It is only where he 
intends to file a suit or take other legal proceeding for the realisation 
of his security that he will be bound to obtain the leave of the winding 
up Court although such leave would ‘almost automatically’ be granted 
(JVT. K. Ranganathan v. Government of Madras , A.I.R. 1955 S.C. 604). 

Another effect of the winding up order is that any attachment, 
distress or execution put into force, without the leave of the Court, 
against the property of the company after the commencement of wind¬ 
ing up, and any sale held, without the leave of the Court, of any of the 
properties or effects of the company after such commencement, is void 
by virtue of s. 537 of the Act. 

Lastly, any disposition of the property of the company or any transfer 
of shares in the company or alteration in the status of its members after 
such commencement is declared to be void by sub-sec. (2) of s. 536, 
unless the Court otherwise orders. It is significant to note that the 
section does not indicate any principles which should govern the exer¬ 
cise of the discretion vested in the Court and, therefore, such exercise 
must obviously be controlled by the general principles which apply to 
every kind of judicial discretion [Re Steane’s (Bournemouth ), (1950) 
1 All E.R. 21]. Accordingly, where a disposition of a company’s property 
is made after the commencement of the winding up of that company, 
the Court should make an order validating the disposition only if the 
applicant proves that the act was done honestly and in good faith for 
the benefit of the company and its creditors [Re Clifton Place Garage 
Ltd. (1970) 1 All E.R. 353; Re Operator Control Caps. Ltd. (1972) 3 
All E.R. 657 (in which the directors had also no knowledge of the 
petition for winding up until it was listed for hearing)]. 

Powers and duties of the Court in winding up 

Several powers and duties have been vested in and imposed upon 
the Court by the Act to be exercisable and discharged after an order 
for winding up is made. It may, on satisfactory reasons being shown 
and on consideration of the report of the Official Liquidator, if any, and 
on the application of the Official Liquidator or of any creditor or contri¬ 
butory, stay the winding up proceedings either altogether or for a 
limited time (s. 466). In exercising the discretion under the section 
the Court will consider the interests of commercial morality and not 
merely the wishes of creditors. Accordingly, where, for instance there 
is evidence of misfeasance or irregularities demanding investigation, the 
Court will refuse to stay the winding up proceedings [Re Telesciivtor 
Syndicate Ltd. (1903) 2 Ch. 174]. Where, however, the application for 
winding up is motivated only by a desire to injure the directors for 
their acts of omission and commission in which the applicant himself 
had participated or acquiesced, and not by any desire to do justice to 
the company or its shareholders, the application cannot be allowed to 
proceed and stay of winding up proceedings would be granted (Jagan- 

Then, it is the duty of the Court to settle the list of contributories, 
rectify the register of members, if necessary, and cause the assets of the 
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t0 be coUected applied in discharge of its liabilities (s 
4 <57 . The power to rectify the register of members at the stage of 
settlement of list of contributories as conferred by the section is indeed 
a sa utory one with a very salutory object in view, namely, to enable 
the liquidator to take necessary steps in the matter of rectification of 
the register when, either due to fraud or collusion, no one has made 
an application for rectification under s. 155 of the Act before the wind 
mg up of the company. At any rate, the cause of action for an application 
by the liquidator under the section arises only when the winding up 
order is made and the period of limitation for such aoplication, if any 
should be computed from the date of such order (K. P. Shankara v 
Handhan Singh, A.I.R. 1967 Punj. 364). 

Further, the Court may require any person for the time being on 
the list of contributories, any trustee, receiver, banker, agent or officer 
or other employee of the company to pay, deliver, surrender or transfer 
forthwith or within such time as it may direct to the liquidator, any 
money, property or documents in his custody or under Ids control to 
which the company is prima facie entitled (s. 468); allow any contribu¬ 
tory by way of set-off any money due to him or the estate which he re¬ 
presents from the company (s. 469); make calls and order payment 
thereof by the contributories by what is called a “balance order” which 
may include calls made before the winding up (s. 470); order any con¬ 
tributory, purchaser or other person owing money to the company to pay 
it into the public account of India in the Reserve Bank instead of to the 
liquidator, such money to be subject in all respects to the orders of the 
Court (ss. 471, 472); fix the time within which creditors are to prove 
their claims, or to be excluded from the benefit of any distribution made 
before those claims are proved (s. 474); adjust the rights of the con¬ 


tributories among themselves (s. 475); order the payment, in the event 
of the assets being insufficient to satisfy the liabilities, of costs, charges 
and expenses of winding up in such order of priority inter se as it may 
think just (s. 476); summon and examine any officer or person who 
is reported by the liquidator to be concerned in a fraud in connection 
with the promotion, formation or management of the company, and 
order such officer or person, on his admitting that he is indebted to the 
company or is in possession of some property of the company, to pay 
to the liquidator the amount of such debt or any part thereof, or deliver 
to him such property or any part thereof in such manner, at such time 
and on such terms as may seem to it just (s. 477); order-public examina¬ 
tion of promoters, directors and any officers of the company on the 
report of the liquidator that, in his opinion, a fraud has been committed 
by any one of such persons in relation to the company (s. 478; Sir Fazal 
Ibrahim Rahimtoola v. A. G. Desai, 51 Bom. L.R. 510): and lastly,'cause 
a contributory absconding or removing any of his property to be arrest¬ 
ed and his books, papers and movable property to be seized (s. W*)- 
All these powers are-in addition to any existing powers of instituting 
proceedings against any contributory or debtor of the company or his 

estate for the recovery of any call or other sums (s. 480). 

Where a petition is filed by the Official Liquidator against a manag¬ 
ing director under s. 468 of the Act praying that he be ordered to repay 
to the petitioner a certain sum belonging to the company, whl< *w 
wrongly held by him and an application is made by the managing 
director for adjournment of the proceedings till after the conclusion) 
thecriminal case in which he was at that time bemg prosecuted for 
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an offence in respect inter alia of the sum claimed by ^he Official Liqui¬ 
dator on the ground that if he made any statement in the Court, tne 
prosecution was bound to take advantage of it and he wouid thereoy 
be seriously prejudiced in his defence in the criminal case, and that it 
he was compelled to depose to facts which were alleged against him in 
the criminal case, the protection given to him by Article 20(3) ot the 
Constitution would be violated, the application cannot be granted since 
the proceedings under s. 468 of the Act do not partake of the character 
of criminal proceedings and the managing director is not a person accus¬ 
ed of any offence in those proceedings. If the managing director gives 
any evidence in these proceedings, it would only be voluntary act on 
his part and he could not, therefore, be said to have been subjected to 
any compulsion to make any statement in course of such evidence. The 
protection against self-incrimination envisaged by Article 20(3) of the 
Constitution confines itself to a person accused of an offence and does 
not include cases of witnesses. Moreover, the privilege under that 
Article is in the nature of an option and as such it can even be waived 
by a person accused of an offence. The protection is against compulsion 
and a statement made voluntarily is not affected by the constitutional 
inhibition [ Peoples Insurance Co. Ltd. v. Sardar Sardul Singh Caveeshar , 
A.I.R. 1962 Punj. 101; Narayanlal Bansilal v. M. P. Mistry, (1961) 1 
S.C.R. 417]. Similarly, proceedings under s. 478 of the Act for an order 
for public examination of any of the persons specified in the section 
do not partake of the character of criminal proceedings, and the person 
against whom such order is sought is not a person accused of any offence 
within the meaning of Art. 20 (3) of the Constitution even if the appli¬ 
cation for such order contains allegations of commission of offences 
under ss. 538, 539 and 541 of the Act (K. Joseph v. M. A. Narayanan , 
A.I.R. 1964 S.C. 1552; Off. Liqr. v. Madhav Naik, A.I.R. 1965 S.C. 654,). 
Besides, unless it is shown that the person ordered to be examined was, 
before or at the time when the order for examining him publicly was 
passed, an accused person, Art. 20(3) would not apply nor would its 
provisions be attracted if a person who is not accused of any offence 
is compelled to give evidence and such evidence ultimately leads to an 
accusation against him (K. Joseph’s case, supra). On the contrary, 
during the public examination of such person, even incriminating ques¬ 
tions relevant to the purpose specified in s. 478 may be put to him 
and he cannot claim the protection under s. 182 of the Evidence Act 
in answering them, and the answers which he gives can be used in 
any civil or criminal proceedings that might Later be taken against him 
[Gill & Co. (P) Ltd. v. Shri Madhav Mills Ltd., 72 Bom. L.R. 679]. 

As regards the Court’s power under s. 477 of the Act, an ex parte 
order for private examination of an officer of the company or any other 
person may be made on an application made under rule 243 of the 
Supreme Court Rules. Such order may, however, be discharged where it 
is oppressive or vexatious, or where it is sought to facilitate the progress 
of an action filed by the Official Liquidator against the applicant, or 
in aid of some collateral purpose—a purpose other than effective pro¬ 
gress of the winding up in the interest of the company (Satish Churn 


v. H. K. Ganguly, A.I.R. 1962 S.C. 806). Such action may be a mis¬ 
feasance summons under s. 543 of the Act as well (In re Aruna Pur- 
shottam, 68 Bom. L.R. 421; Off. Liqr. v. D. P. Ogale, 73 Bom. L.R. 333). 
The Court is bound to act with great care before directing such examina¬ 
tion of a person who is, or about to be, the defendant to an action so 
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P rivate examination might be said to be assisting the company 
to get a favourable judgment in the action which it has already started*^ 

"“J? boUt to * not merely assisting the liqJ^toT^ ’ 

general way Thus, where the real purpose of such examination 
if t( ° A ena ^ le company to obtain an advantage in the action brought 

by A and in the action which it has itself started, over and above the 

adva ^ t l ge av 5 llable Jo a litigant, no order for private examina- 

°rp A R 7 °^ M be r S ade J? advance of the hearing of the pending litiga¬ 
tion [He Bletchley Boat Co. Ltd. (1974) 1 All E.R. 1225]. S 

The powers, duties and functions of the Official Liquidator both as 
a provisional liquidator and liquidator of a company in compulsory liqui¬ 
dation, will be considered in the next Lecture. 

Enforcement of and appeals from orders in winding up 

By s. 482, any order made by a Court for, or in the course of, wind¬ 
ing up a company is enforceable at any place in India other than that 
over which such Court has jurisdiction, by the Court which would 
have jurisdiction if the registered office of the company had been situate 
at such place, and in the same manner in all respects as if the order 
had been made by that Court. The section may be illustrated by a 
decision of the Andhra Pradesh High Court in Tulasamma v. Subhadaya 
Publications Lid. (A.I.R. 1969 A.P. 207) that the District Court in 
Andhra Pradesh has jurisdiction to execute the order of the Madras 
High Court calling upon a judgement-debtor to pay call money and 
sent to the Andhra Pradesh High Court for enforcement. 

The expression, ‘in the course of winding up’ as used in the section 
is not limited to what happens after a winding up order is made. As 
was pointed out by Sir George Jessel, M.R. in Re International Pulp 
and Paper Co. [(1876) 3 Ch.D. 594], it would not be sensible to give 
such a limited interpretation to these words since any such interpreta¬ 
tion would defeat the object of enabling the Court, once a winding up 
petition is presented, to see that the creditors of the company share 
rateably in the assets and that one particular creditor is not enabled 
‘to jump the gun’ by taking an enforcement proceeding in any part of 
the country. The words have accordingly been widely interpreted to 
mean that once a winding up petition has been presented, everything 
thereafter is ‘in the course of winding up a company’, although it does 
not necessarily follow that a winding up order will eventually be made 
[Re Dynamics Corporation of America, (1972) 3 All E.R. 1046]. 

Section 483 of the Act provides that appeals from any order made, 
or decision given, in the matter of the winding up of a company by the 
Court shall lie to the same Court to which, in the same manner in 
which, and subject to the same conditions under which, appeals lie 
from any order or decision of the Court in cases within its ordinary 
jurisdiction. Such order or decision, however, must be a judicial and 
not an administrative or a procedural one. An administrative order 
would be an order which is directed to the regulation or supervision 
of matters as distinguished from an order which decides the rights or 
parlies or confers or refuses to confer rights to property which ar e the 
subject of adjudication before the Court Thus, where the Court con 
firms the winding up sale after hearing the two contendmg parties and 
the order vitally affects the rights of such parties, the Court m ™ akia | 
the order acts in a judicial way, and the order is a judical order and 
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not a procedural or an administrative one so as to be inherently incap¬ 
able of being brought up in appeal ( Shankarlal v. Shankarlal, A.I.R. 
1965 S.C. 507). On the same principle, an order refusing stay of the 
winding up proceedings is a judicial order in the matter of winding up 
and is appealable ( Jagannath Gupta & Co. v. Mulchand, A.I.R. 1969 
Cal. 363). On the other hand, no appeal would lie against an order 
removing a liquidator since such order cannot be said to be an order 
determining or affecting any rights of the parties in the winding up 
(Gordhan Das v. Shilwati Devi, A.I.R. 1963 All. 606). Where in a 
petition filed by the Official Liquidator under s. 235 (of the Act of 
1913), the plea by the opponent that the petition was barred by limita¬ 
tion was rejected, it was held that no appeal lay from the order rejecting 
the plea inasmuch as the order was only an ‘interlocutory’ one and 
did not dispose of finally any of the rights of the parties ( Rama Shankar 
v. Off. Liqr., A.I.R. 1956 All. 222). Similarly, an order dropping the 
misfeasance proceedings under s. 543 against some of the directors at 
an initial stage on the ground that there is no prima facie case against 
them and directing them to continue against the others is not appealable 
since it cannot be said to decide finally the rights and liabilities even 
in respect of the former and the Court can reopen the inquiry in respect 
of them on the basis of fresh materials or otherwise according to law 
(D. C. Mehta v. Lakshmipat, A.I.R. 1968 Pat. 280). 

The expression ‘in the matter of the winding up of a company’ as 
used in the section would include the case of an application made under 
s. 446 of the Act for leave to file a suit against the companj', and the 
order made on such application would be appealable under the section 
(Balkrishna v. Indian Association, etc. Ltd., 60 Bom. L.R. 30). The 
expression also includes an order directing advertisement of the winding 
up petition and an appeal would lie against such order ( Western India 
Theatres Ltd. v. Ishwarlal, A.I.R. 1959 Bom. 386; Golcha Investment 
Ltd. v. S. C. Bafna, A.I.R. 1970 S.C. 1850). In the latter case, the Sup¬ 
reme Court further held that, by virtue of Rule 966-A in Chapter XII 
of the Bombay High Court Rules, such an appeal was entitled to be 
admitted as a matter of course and could not be summarily dismissed 
as was done by the High Court treating the order appealed against as 
interlocutory order. 

The second part of the section which refers to ‘the manner’ in which 
and ‘the conditions’ subject to which appeals may lie must be construed 
as merely regulating the procedure to be followed in the presentation 
of the appeal and of hearing them, the period of limitation within which 
the appeal is to be presented and the forum to which the appeal would 
lie. and not as restricting or impairing the substantial right of appeal 
which has been conferred by the opening words of the section. Appeals 
under the section, therefore, can be filed indeDendently of the provisions 
of ss. 96 and 104 of the Code of Civil Procedure, 1908, or cl. 15 of the 
Letters Patent according as the orders are passed by the District Court 
or a single judge of the High Court ( ShankarlaVs case, supra, approving 
Bachharaj Factories Ltd. v. Hirjee Mills Ltd., 57 Bom. L.R. 378; Western 
India Theatres Ltd. v. Ishwarlal, A.I.R. 1959 Bom. 386). It must be 
noted, however, that though the right of appeal under the section is a 
substantive right, since the procedure applicable to regular appeals 
under the Civil Procedure Code is applicable to the appeals under the 
section, the right to file a cross-appeal or a cross-objection to any such 
appeal is a matter of procedure as comprised in O. 41, r. 22 of that 
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Code. Consequently, the respondent to any such appeal is entitled to 
me a cross-objection under that provision of the Code (The Central 
Provinces Syndicate v. Sita Devi , A.I.R. 1973 M.P. 134). 


Dissolution of company in compulsory liquidation 

Winding up of a company ultimately results in its dissolution and 
its corporate existence comes to an end. When the affairs of a company 
are completely wound up as a result of the Court’s order for winding 
up, or when the Court is of opinion that the liquidator cannot proceed 
with the winding up for want of funds or assets or for any other reason 
whatsoever, and that it is just and reasonable in the circumstances of 
the case that an order for the dissolution of the company should be 
made, the Court makes an order that the company be dissolved from 
the date of the order, and the company is accordingly dissolved. 

A copy of this order has to be forwarded by the liquidator to the 
Registrar within 30 days, and the Registrar is required to make a minute 
of the dissolution of the company in his books relating to such company. 
In case of default, the liquidator is liable to be fined to the extent of 
Rs. 50 a day (s. 481). 


Court’s power to declare dissolution void 


The Court has also got the power to declare the dissolution of a 
company void in appropriate cases under s. 559 of the Act. Where a 
company has been dissolved as a result of the Court’s order as aforesaid, 
or under s. 394 or otherwise, the Court, by that section, may, at any 
time within two years of the date of the dissolution, make an order, 
on the application of the liquidator or of any other person interested 
and upon such terms as it thinks fit, declaring the dissolution to have 


been void. 

It appears from the wording of the section that the Court has to 
pass the order declaring the dissolution void 'at any time within two 
years of the date of the dissolution’ but it has been held in Re Scad 
Ltd. [ (1941) 2 All. E.R. 466] with reference to the corresponding s. 294 
of the English Act of 1929 that only the application should be made 
within two years of the date of dissolution and that the Court could 
pass an order at any time thereafter, the reason being that neither 
litigant can control the date on which the Court makes its order.This 
interpretation has been accepted by the Andhra Pradesh High Court 
in Income-tax Officer v. Yamulapalli & Sons (A.I.R. 1969 A.P. 140) 

with reference to s. 559 of our Act as aforesaid. 

On such order being made, such proceedings may be taken as might 
have been taken if the company had not been dissolved. Such order, 
however, cannot revive .a misfeasance summons issued, but not served, 
e.g., on a promoter, before its dissolution [Re L,ewis & Smart, Lt . 

(19 ' 5 A company soS of whose shares were held by the ‘^solved com¬ 
pany is a ‘person interested’ for the purpose of enforcing a call °" tn< j? 
shares and entitled as such to apply for an order under the sect on [He 
Spottiswoode, Dixon and Hunting Ltd. (1912) 1 Ch. 4 ]. 

tax officer also can make an application under the section 
since a creditor is a ‘person interested ( Income-tax Officer v. 

palli & Sons, supra). 
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Applications for an order under the section are usually made where 
assets are found or recovered after the dissolution of the company. No 
such application can, however, be made where the asset did not belong 
to the company at the time of its dissolution and other persons had 
acquired a vested interest in it. for the purpose of the section is to make 
possible the distribution of assets which belonged to the company before 
the dissolution and, for some reason, were overlooked, or were not 
found or recovered until after dissolution [Re Servers of the Blind 
League, (1960) 2 All E.R. 298]. 

It may be noted, however, that the property of a dissolved company, 
if any, passes to the Government by escheat or as bona vacancifL (vide 
Article 296 of the Constitution) and does not vest in the shareholders or 
creditors as they cannot in law be regarded as its heirs or successors. 
Accordingly, none of the shareholders or creditors of such company can 
bring an action to recover any such property (P. Leslie & Co. v. V. O. 
Wapshare, A.I.R. 1969 S.C. 843). All that they can do is to apply under 
s. 559 as aforesaid for an order declaring the dissolution void and, on 
such order being made, action may be taken by the liquidator for re¬ 
covering the property. 

Applications under the section can also be made on the ground of 
fraud but it must be strictly proved by the applicant in order to obtain 
an order from the Court declaring the dissolution void [In re Pinto 
Silver Mining Co., 8 Ch.D. 273; In re London and Caledonian Marine In¬ 
surance Co., 11 Ch.D. 140; Coxen v. Gorst, (1891) 2 Ch. 71; Income-tax 
Officer v. Yamulapalli & Sons, supra']. 

The person who obtains the order avoiding the dissolution must file 
a certified copy thereof with the Registrar within 30 days or such further 
time as the Court may allow. In case of default, he will be punishable 
with fine to the extent of Rs. 50 for every day during which the default 
continues. 

Voluntary winding up 

A voluntary winding up of a company is vastly different from a 
compulsory winding up thereof. The object of a voluntary winding up 
is that the company and its creditors shall be left to settle their affairs 
without going to Court, but they may apply to the Court for any direc¬ 
tions or orders if and when necessary (s. 518). ' 

A voluntary winding up may be effected (1) when the period (if 
any) fixed by the articles for the duration of the company has come to an 
end, or an event, if any, upon the occurrence of which the company is 
to be dissolved has occurred, and the company in general meeting passes 

up; or (2) if t^e company by a special 
resolution resolves that the company be wound up r voluntarily (s. 484). 

It must be noted that the first of these two cases which is not fre¬ 
quently met with in practice, requires only an ordinary resolution of the 
company whereas in the other case a special resolution is necessary. 
It may further be noted that where a resolution for voluntary winding 
up is followed by other resolutions which are ultra vires, the former is 
1 }?on?f CessariJy invalid [Thomson v. Henderson’s Transvaal Estates 
< 19 ° 8 > 1 Ch. 765]. At any rate, notice of the resolution for winding up 
(whether ordinary or special) must be given by the company within 14 
days of the passing thereof by advertisement in the Official Gazette and 

newspaper circulating in the district where the registered 

office of the company is situate (s. 485). > • • 
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Members’ winding up and creditors’ winding up 

, , Sec tj°n 488 divides voluntary winding up into two classes: (a) mem¬ 
bers and (b) creditors . The case falls under (a) when the company is 
soivent and is able to pay its debts in full. In this case it is notneces- 
saxy to consult the creditors or to call their meeting. The directors or 
where they are more than two, a majority of them, at a meeting of the 
Board, only make a declaration of solvency verified by an affidavit stating 
that, in their opinion, the company will be able to pay up its debts within 
such period not exceeding 3 years from the commencement of the wind¬ 
ing up as may be specified in the declaration. The declaration must con¬ 
tain a statement of the company’s assets and liabilities as at the latest 
piacticaole date before the making thereof and be made within five 
weeks immediately preceding the date of the passing of the resolution for 
winding up and delivered to the Registrar before that date. The declara¬ 
tion must further be accompanied by a copy of the report of the auditors 
on the profit and loss account of the company from the date of the last 
such account upto the latest practicable date immediately before the 
making of the declaration and the balance-sheet of the company made out 
as on the latter date. A resolution passed for voluntary winding up with¬ 
out complying with these provisions is invalid for bringing about a ‘mem¬ 
bers’ voluntary winding up’ though failure to give public notice of a valid 
resolution for winding up' required under s. 485 is only an irregularity and 
does not vitiate the resolution (S. P. Bhargava v. Rameshwar, A.I.R. 1952 
M.B. 3). In fact, a declaration of solvency as aforesaid cannot be made 
after the general meeting and the voluntary winding up resulting from 
the resolution passed at that meeting w r ould technically be creditors’ 
voluntary winding up though the company may be perfectly solvent. 

Incidentally it may be noted that the words ‘a statement of the 
company’s assets and liabilities’ occurring in s. 488(2) (b) of the Act 
should not be strictly construed so as to impose an absolute obligation 
to include every asset and liability, but less stringently. Accordingly, 
if it subsequently appeared that there were errors and omissions, it 
would nevertheless be ‘a statement’ for the purposes of the sub-section 
and the declaration of solvency would be valid [De Courcy v. Clements , 
(1971) 1 AH E.R. 681]. # 

Where, on the other hand, the company is not solvent, and the direc¬ 
tors do not file the declaration about its solvency, the creditors must be 
called in meeting on the same or next day of the meeting of the company 
at which the resolution for voluntary winding up is to be proposed; then 
the creditors along with the shareholders appoint a liquidator and, if de¬ 
sired by the creditors, also a committee of inspection and jointly carry 
out the liquidation. The provisions bearing on these two classes or 
voluntary winding up are embodied in ss. 489 to 509. 

If, in the case of a winding up commenced after the commencemen 
of the present Act, the liquidator is at any time of opinion that th * c? 1 ?" 
pany will not be able to pay its debts in full within the time^ peC1 ^J?f r 
the directors’ declaration under s. 488, or that the period has expired 
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without the debts having been paid in full, he must forthwith summon a 
meeting of the creditors and lay before it a statement of the assets and 
liabilities of the company (s. 495). The winding up thereafter shall be 
treated as if it were a creditors’ winding up and meetings to be summon¬ 
ed by the liquidator shall be those contemplated by ss. 508 and 509 
instead of ss. 496 and 497 respectively (s. 498) which will be considered 
a little later as part of the provisions applicable to every voluntary wind¬ 
ing up. 


Special provisions relating to members’ winding up 

Firstly, the company in general meeting must appoint one or more 
liquidators for winding up the affairs of the company and fix his or their 
remuneration before he or they take charge of the office. Such appoint¬ 
ment may be made even without notice as soon as the resolution for 
winding up has been passed at a meeting called upon a proper notice, 
for anyone can at that meeting, either with or without notice, propose 
the appointment of a liquidator [Bethell v. French Tubeless Tyre Co. 
(1900) 1 Ch. 408], but the remuneration fixed at the meeting cannot be 
increased in any circumstances even with the sanction of the Court 
(s. 490). On such appointment, all the powers of the directors and of 
the managing or whole-time director, and manager, if any, come to an 
end except in so far as the company in general meeting, or the liquidator, 
sanctions the continuance thereof (s. 491). In case of a vacancy occur¬ 
ring by death, resignation or otherwise in the office of a liquidator, the 
company in general meeting may fill it subject, of course, to any arrange¬ 
ment that may be made with the creditors of the company. The general 
meeting for the purpose may be convened by any contributory or the 
continuing liquidator, if any, and shall be held in the manner provided 
by the Act or by the articles, or in such other manner as the Court may, 

on application by any contributory or by the continuing liquidator, 
determine (s. 492). 

Notice of appointment of liquidators under s. 490, of every vacancy 
occurring and of the name of the person appointed to fill it under s. 

must be given by the company to the Registrar within 14 days of 
the event to which it relates (s. 493). 

. It may be noted that s 285 (1) of the English Act of 1948, unlike s. 
4yu of our Act as stated above, does not require that the liquidator or 
any of the liquidators shall not take charge of the office before his or 
their remuneration is fixed by the company in general meeting. 

Special provisions relating to creditors’ winding up 

Creditors of a company would be mainly concerned where the com¬ 
pany decides to wind itself up by reason of its inability to meet its liabi- 
liUes In such a case as also in every other case where the declaration 
of solvency has not been made, the company is obliged to convene a 
meeting of the creditors on the day, or the day next following the day, 
“7^ the meeting for passing the resolution for winding up is to be 
held It must send out the notices of such meeting to the creditors 
simultaneously with the notice of the company’s meeting The notice 

be advertised in the Official Gazette and once a®t least in two 

company 6 is situate' ® where ** re S istered of the 
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The ne ^ duty 1S of t ^e directors of the company to cause a full 
statement of the position of the company’s affairs together with a list of 
the creditors of the company and the estimated amount of their claims to 
he laid before the creditors’ meeting, to be held as aforesaid. They must 
also appoint one of their number to preside at that meeting who, in his. 
turn, shall be bound to attend the meeting and preside thereat.’ 

Now, assuming that the company’s meeting for passing the resolu¬ 
tion for winding up is for some reason adjourned and the resolution is 
passed at the adjourned meeting, any resolution passed at the creditors’ 
meeting though prior in date to the resolution for winding up shall be 
nonetheless valid and shall have effect as if it had been passed after the 
passing of the resolution for winding up (s. 500). 

At the same meeting, the creditors and the company may respec¬ 
tively nominate a person to be a liquidator for the purposes of the wind¬ 
ing up. If they each nominate a different person, the one nominated by 
the creditors shall be the liquidator unless, on an application of any direc¬ 
tor, member or creditor of the company made within seven days after 
the date of the nomination by the creditors, the Court orders that the 
person nominated by the company shall be the liquidator instead of, or 
jointly with, the one nominated by the creditors, or appoints the Official 
Liquidator or some other person instead of the person nominated by the 
creditors. Where, however, the creditors do not nominate anyone, the 
person, if any, nominated by the company shall be the liquidator, and 
if no person is nominated by the company, the person, if any, nominated 
by the creditors shall be the liquidator (s. 502). 

Further, the creditors may, at the same or any subsequent meeting, 
appoint a committee of inspection consisting of not more than five per¬ 
sons. In that event, the company may also, at the same or any subse¬ 
quent meeting, appoint such persons as they think fit to act as mem¬ 
bers of the committee not exceeding five in number. The creditors 
may, however, resolve that all or any of the persons appointed by 
the company ought not to be members of the committee whereupon the 
persons mentioned in the company’s resolution shall not be qualified to 
act as such. It is open to the Court, however, to give directions contrary 
to the creditors’ resolution and also to appoint, if it thinks fit, other per¬ 
sons in place of those mentioned in the creditors’ resolution (s. 503). 

The powers and proceedings of such committee of inspection are 
th£ same as those of a committee of inspection appointed in the course 
of a compulsory winding up and provided in s. 465 of the Act. These 


will be dealt with in the next Lecture. 

Remuneration payable to the liquidator is to be fixed by the com¬ 
mittee of inspection, if any, or the creditors themselves. Where it is not 
so fixed, it may be fixed by the Court. Remuneration howsoever fixed, 
cannot be increased in any circumstances even with the sanction ot the 
Court (s. 504). The amount of remuneration, however, must be ascer¬ 
tained in relation to the liquidator’s services, and not in relation to the 
means of the remunerating party, or the fortunes of war in the liquida¬ 
tion [Re Joseph Phillips Ltd. (1964) 1 W.L.R. 369]. ^-editors’ 

Section 501 requires a notice of any resolution passed at a credito s 

meeting held in pursuance of s. 500 to be given by the company to the 

Registrar within 10 days of the passing thereof For*|“ s f| ^lefeult to 
for the purpose of the penalty prescribed by the section fordef 
complying with its provision, a liquidator of the company is to be deem 

ed to be an officer of the company. 
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As in the case of a members’ winding up, all the powers of direc¬ 
tors cease on the appointment of the liquidator except so far as the com¬ 
mittee of inspection, if any, or the creditors in general meeting sanction 
the continuance thereof (s. 505). 

Vacancy occurring by death, resignation or otherwise in the office of 
a liquidator other than liquidator appointed by the Court shall be filled 
by the creditors in general meeting (s. 506). 


Provisions applicable to every voluntary winding up 

Section 512 prescribes the powers and duties of a liquidator in a 
voluntary winding up. It would be more convenient to deal with them 
in the next Lecture as a part of the subject of liquidators. 

It may, however, be noted that no body corporate shall ever be quali¬ 
fied for appointment as liquidator of a company in voluntary winding-up, 
and that such appointment, if made, shall be void (s. 513). Further, by 
s. 514, any person giving or agreeing or offering to give to any member 
or a creditor of a company any gratification whatever with a view to 
securing his own appointment or nomination as the company’s liquidator, 
or securing or preventing the appointment or nomination of some other 
person as such shall be liable to be punished with fine extending to 
Rs. 1,000. 

A liquidator, howsoever appointed, may be removed by the Court on 
a proper cau^e being shown and the Official Liquidator or any other per¬ 
son may be appointed as a liquidator in his stead [s. 515 (2) ]. Among 
the causes for the removal of the liquidator by the Court are his mis¬ 
conduct as such and conflict of interests interfering with the performance 
of his duties as liquidator. Thus, a liquidator was removed where he 
had intimate business relations with the directors (Re Charterland 
Goldfields, 26 T.L.R. 132) and where he disregarded the wishes of the 
creditors in the case of a company, which was thought to be solvent, 
proved to be insolvent {Re Rubber and Produce Investment Trust, 
(1915) 1 Ch. 382], It has, however, been held that immoral conduct is 
insufficient as a ground for removal [Re TJrmston Grange Steamship Co., 
(1901) 17 T.L.R. 353], but it has also been held that the fact that the 
removal will, in the. opinion of the Court, be for the benefit of the com¬ 
pany amounts to ‘due cause shown’ [Re Karmelli and Barnett, (1917) 1 
Ch. 203]. It may be noted that sub-sec. (2) of s. 515 as aforesaid uses only 
the words ‘cause shown’ for the removal of the liquidator by the Court 
which have, however, been accorded the same meaning as has been given 
to the words ‘due cause shown’ by the Court of Appeal in England in 
Re Sir John Moore Gold Mining Co. [(1879) 12 Ch.D. 325] and in Re 
Adam Eyton Ltd., Ex parte Charlesworth [(1887) 36 Ch.D 299]. In 
Kaikhushru v. Tata Industrial Bank, Ltd. (A.I.R. 1924 Bom. 339), it 
was held: 

“In the voluntary winding up of a company, the Court can remove a liqui- 
dator on cause shown. Apart from personal unfitness also Court can remove a 
liquidator. The cause shown for the removal of the liquidator is to be measured 
by a reference to the real, substantial, honest purpose which necessitated the 
appointment of the liquidator. 

In other words, ‘cause shown’ is to be measured by reference to the real, 
substantial, honest interests of the liquidation, and to the purpose for 
which the liquidator is appointed. Of course, fair play to the liquidator 
himself is not to be left out of sight, but the measure of ‘cause shown’ is 
the substantial and real interest of the liquidation. 
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R OU vi and Credx , ted . t ? the Central Government [s. 515(4) 1 Y 

a lQ^? eSld ur ? Very i iqu A^ t0r is re< l uire( i to deliver to the Registrar and 
also to publish in the Official Gazette, within 30 days after his aDDoint 

n kf no l lce ° f ^ appointment in the prescribed form (s. 516? P 

u- u° W ’ “ i? n v he cou ^ se of a voluntary winding up, any difficulty arises 
which may be best solved by the Court, s. 518 empowers the liquidator 
or any contributory or creditor to apply to the Court for the purpose 
r J exercise all or any of the powers which it might exercise i? the 
company were being wound up under its order. Ouestions between the 

sP^tin^rR^r- tl ? r -* h °wever, cannot be determined under this 

?i, j r li U9al % U » er C °-< 1913 > 1 Ch - 188 ’ liquidators, Janda 
Rubber Works Ltd. v. Collector of Bombay, A.I.R. 1950 E.P. 2041. A 

copy of any order staying the proceedings in the winding up passed by 
the Court under this section must be forwarded to the Registrar for re¬ 
gistration by the company or otherwise as may be prescribed. 

Further, as in the case of a compulsory winding up, the liquidator 
may make a report to the Court that, in his opinion, a fraud has been 
committed by any person in the promotion or formation of the company 
or by any officer of the company since its formation, and the Court may, 
after considering the report, direct the public examination of such person 
or such officer as to the promotion or formation or the conduct of the 
business of the company, or as to the conduct and dealings as officer 
thereof. The provisions of s. 478 of the Act are applicable in relation to 
such public examination in the same way as they apply in relation to a 
public examination ordered by the Court on the report of the Official 
Liquidator in the course of a winding up by the Court (s. 519). 

Although the liquidator in a voluntary winding up is not an 
officer of the Court [Rc Jubilee Sites (1897) Syndicate, (1899) 2 Ch. 
204], his position as regards taking possession of the property of the 
company is the same as that of the Official Liquidator. As a rule, he has 
to. collect the assets and outstandings of the company and, subject to 
the provisions of s. 530 as to preferential payments, apply the assets in 
satisfaction of its liabilities pari passu and distribute the surplus, if any, 
among the members according to their rights and interests in the com¬ 
pany unless the articles otherwise provide (s. 511). ‘Liabilities’ in 
satisfaction of which the liquidator must apply the property of the com¬ 
pany are only those which are enforceable in the Courts of the country. 
No such Court can ever enforce the revenue laws of another country 
in pursuance whereof the Government of such country makes a claim 
in the winding up of a company. Such a claim is not admissible to 
proof in the winding up proceedings of a company under the Act [ Gov¬ 
ernment of India v. Taylor, (1955) 1 All E.R. 292]. 

In the event of the winding up continuing for more than a year, the 
liquidator must summon a general meeting of the company, in the case 
of a members’ winding up, at the end of the first year and of each suc¬ 
ceeding year or so soon thereafter as may be convenient within 90 days 
of the close of the year or such longer period as the Central Government 

may aljow. In the case of a creditors’ winding up, he must also summon 

/ 
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a meeting of the creditors at the same time. Then he must lay before 
these meetings an account of his acts and dealings and of the conduct of 
winding up during the preceding year and a statement in the prescribed 
form with respect to the position of the liquidation (ss. 496 and 508). 

Dissolution of company in voluntary liquidation 

When the winding up is completed, a final meeting of the company 
(and also of the creditors if the winding up is of the creditors) should 
be called by the liquidator. At such meeting or meetings, he should 
place an account of the winding up, showing how the winding up has 
been conducted and the property of the company has been disposed of. 
These meetings have to be summoned by advertisement specifying the 
time, place and object thereof and published one month before the meet¬ 
ings in the manner specified in s. 485 for publishing the resolution for 
a voluntary winding up. 

Within a week after the final meeting, the liquidator should make 
both to the Registrar and the Official Liquidator a return of the holding 
of the meeting or meetings and the date or dates thereof and send a 
copy of the account to each of them. Where, however, at any such meet¬ 
ing, the quorum (in case of meetings held in a creditors’ winding up 
two persons shall be a quorum at either meeting) is not present, the 
liquidator should make a return that the meeting was duly summoned 
and that no quorum was present thereat. Thereupon the provisions as 

to the making of the return stated above shall be deemed to have been 
complied with. 

Po ,° f n ^ving the account and either of the returns as aforesaid, the 
Registrar should forthwith register them. The Official Liquidator, on the 
other hand, on such receipt, has to make a scrutiny of the books and 
papers of the company as soon as possible, and the liquidator and all 
past or present officers of the company have to give all reasonable faci¬ 
lities to him to make such scrutiny. If, on such scrutiny, the Official 

? rep ^ rt to ^ Court that the affairs of the company 

or thl „ M- C °?. duCted 50 35 to P re 3 u dice the interests of its members 

tL ^ t £ LC ’ ‘u 6 C ° mpany would be kerned to be dissolved as from 
the date of the submission of the report to the Court. If, however his 

'XY 5 *1°*^ W f y about ’ the Court is squired to direct him by an 
tolnv^T investigation of the affairs of the company a^d 

to invest him with all necessary powers for the purpose. On 

eitW h malf eP ° rt ^| 0m t 1 ” 1 ?" Such further investigation, the Court may 
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not bar the right of any creditor or contributory to have it wound up bv 
the Court. In the case of a contributory’s application, however it re- 
qmred that the Court must be satisfied that the right of the contributories 
would be prejudiced by the voluntary winding up. But the section im¬ 
posed no such restriction in regard to a creditor’s application and, there¬ 
fore, a creditor who had a right under s. 439 to have the company’wound 
up compulsorily could exercise that right m spite of the fact that the 
company had gone into voluntary liquidation. In such a case, however, 
if the petition was opposed by most of the creditors who wished the 
voluntary winding up to continue, the Court could, in exercise of its 
discretion, dismiss the petition, for s. 521 (which corresponded to s. 310 
of the English Act, 1948) did not affect the old rule that the Court in 
such cases may have regard to the wishes of the other creditors [Re 
Home Remedies Ltd., (1943) Ch. 1; Re B. Karsberg Ltd., (1955) 3 All 
E.R. 854]. The state of the law on this question was recently discussed 
by the Court of Appeal in England in Re J. D. Swain, Ltd., [ (1965) 2 All 
E.R. 761] and it was observed that if a voluntary winding up of an 
insolvent company was supported by the majority of the creditors and 
the company was in or was about to be put into voluntary liquidation, 
it was for the petitioner for the compulsory winding up to show reason 
why the wishes of the majority should be overridden. If such reason is 
shown, the Court in exercise of its discretion may make the winding up 
order. 


Apart from s. 521 as aforesaid, however, there is another section in 
the present Act, viz., s. 440 [corresponding to s. 224(2) of the English 
Act of 1948], which provides that where a company is being wound up 
voluntarily or subject to the supervision of the Court, a petition for its 
winding up by the Court may be presented by any person authorised to 
do so under s. 439 or by the Official Liquidator, and that the Court may 
make an order for compulsory winding up on such petition if it is satisfied 
that the winding up pending at the time cannot be continued ‘with due 
regard to the interests of the creditors or contributories or both’. It will 
have been observed that the provisions of this section are far more 
comprehensive and judicious than those of s. 521 and the Legislature, 
too, did not take long to realise that s. 521 was not only repetitive but 
was also partly inconsistent with s. 440 with the result that it was omitted 
from the Act by the Companies Amendment Act 65 of 1960. The. cor¬ 
responding s. 310 of the English Act, 1948, however, continues to retain 
its place in the statute up to date. The position, therefore, is that, 
although the principle laid down in the foregoing English cases will 
continue to be effective so far as s. 310 of the English Act is concerned, 
the question whether or not to make a winding up order under s. 440 ot 
our Act is to be determined on a ‘balance of probabilities a s under-s. 
224(2) of the English Act [Re J. Russell Electronics Ltd. (1968) l All 


E R ” Where an order for compulsory winding up is made on such peti- 
tion, the winding up would nonetheless date from tne passing o 
resolution for voluntary winding up and, unless the Court, on proof of 
fraud or mistake, thinks fit to direct otherwise all proceedings taken in 
the voluntary winding up shall be deemed to have been vahdly taken 
r s 441(1)1. It may be noted that a voluntary liquidators remune 
tion is liable to be reviewed by the Court where a compulsory winding 

up has been ordered [In re Mortimers Ltd., (1937) 1 Ch. 2891. 
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Arrangement with creditors in voluntary winding up 

It has been already seen what the object of a voluntary winding up 
is. Accordingly, it is easy to conceive that even a private arrangement 
between a company and its creditors may be arrived at in respect of the 
claims of the latter. 

Arrangement by a company with its creditors can be made either in 
view or in the course of winding up in the following manner: 

(i) to be binding upon the company it must be sanctioned by a 
special resolution; and 

(ii) to be binding upon the creditors, it must be acceded to by 
three-fourths in number and value of the creditors. 

Any creditor or contributory, however, may, within 3 weeks of the 
completion of the arrangement, appeal to the Court against it, whereupon 

0137 a ? iend ’ var y> confirm or set aside the arrangement (s. 
517). When a scheme or arrangement is made with the creditors of the 
cOTnpany as a whole, no sanction of the Court is necessary to make it 
eltective. But such a scheme should not contain powers or create bodies 
which are invalid in law [British America Nickel Corporation v. M. J. 
OBnen Ltd. (1927) A.C. 369]. Again, if it is made for obviating 
voluntary winding up, it is not an arrangement under the section so as 
to prevent a creditor who has not assented to the scheme from present¬ 
ing a petition for winding up [Re Contal Radio Ltd. (1932) 2 Ch. 66]. 

Schemes of reconstruction and amalgamation 

Companies axe very often wound up voluntarily with a view to 

™^ g ll he !i r °^ CtS i* r d t al ‘ ng with their ca P ital in a manner which 
be . ^opted under their constitutions and cannot be carried out 

Camed ou , t under the provisions of the Act relating to 

hv h t memor fndum or reduction of the capital of a company, 

by means of schemes of reconstruction or amalgamation. 

nrmHc* t0 schemes, the Act itself makes necessary 

? “ S? ' i- 94 and 507 which apply t0 a mem bers’ winding up and 

+ Wmdmg Up respective] y- By these sections a company is 

S^Tbt r me^n rec ° ns ‘ ru . ct ltself , or amalgamate itself with anoth^ com- 
pany by means of a voluntary hquidation. The power thus conferred 

Jb , COmpan J ^mg statutory, any scheme for reconstruction or 

“ ade ? exercise of such power will not be invalidated 
because the company s constitution does not authorise any reconstruc- 

hTsuS amalgamation. The only question that the Court hTs to consider 

rf Art rgfc "' h ® ther the ^heme is authorised by the relevant section 

(PC )] A t ^ Sh mdasant v - Tata Industrial Bank, 30 Bom. L.R. m s 

^ ave , alread y considered schemes of reconstruction and amal¬ 
gamation under s. 394 of the Act which applies both where a rem- 
papy is a gomg concern and where it is in course of being wound up 

CWwh£h wlf rtf* Section - h <>wever, require the sanction of the 

5? difference as regards these two sets of schemes with resnect to 
the company styled as ‘transferor company’. ItwuTbe rerell^Uhat ^ 

LCL—27 
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‘transferor company’ in s . 394 is defined as ‘any body corporate, whether 
a company within the meaning of the Act or not’. Such company, how¬ 
ever, does not bear that meaning for the purposes of ss. 494 and 507 
There, it only means a company simpliciter, i.e. a company within 
the meaning of the Act, and it is the expression ‘transferee company 
winch has that meaning except that the words ‘body corporate’ areSub¬ 
stituted by the word company 1 . On the other hand, it is significant that 
these two expressions as used in s. 494 have, at least for once, the same 
meaning as in the corresponding s. 287 of the English Act of 1948. 

Now, in a scheme of reconstruction, the assets of a company are 
transferred to a new company in exchange for the shares or other secu¬ 
rities of the new company, and these shares and securities are then dis- 
tributed among the shareholders of the old company who thereupon be- 
come the holders of shares or other securities in the new company. In 
a scheme of amalgamation, on the other hand, either one company ab¬ 
sorbs another company, or a new company absorbs both of them. 

Any of these schemes under s. 494 is, as stated earlier, confined to 
a members’ voluntary winding up, and under s. 507, to a creditors’ volun¬ 
tary winding up. In neither of these two sections, however, is any refe¬ 
rence made to the claims of the creditors of the transferor company but 
their position is that they continue to remain the creditors of that com¬ 
pany with all their rights intact. Normally, the transferee company 
agrees as a part of the scheme to meet all the liabilities of the transferor 
company, or to allow the latter to retain sufficient assets to meet those 
liabilities. Even otherwise, the creditors are protected by sub-sec. (5) 
of s. 494 which provides that if an order for winding up of the company 
by, or under the supervision of, the Court is made within one year of 
the special resolution envisaged in the section, that resolution shall not 
be valid unless it is sanctioned by the Court, and they can always apply 
for such order in case of any prejudice to their claims by reason of any 
scheme, under s. 440 or s. 522, as the case may be. 

We will now deal with the provisions of the two sections, viz., ss. 
494 and 507. 

Section 494 provides that where a company is proposed to be, or is 
in the course of being, wound up voluntarily at the instance of the mem¬ 
bers, and the whole or part of its business or property is proposed to be 
transferred or sold to another company, whether a company within the 
meaning of the Act or not, it may, by a special resolution, whether pass¬ 
ed before or concurrently with the resolution for winding up or for ap¬ 
pointing the liquidator, authorise the liquidator either generally or in 
respect of any particular arrangement (i) to receive shares, policies or 
other like interests in the transferee company in consideration of the 
transfer or sale as aforesaid for distribution among its members, or (ii) 
to enter into any other arrangement whereby the members may parti¬ 
cipate in the orofits of, or receive any other benefit from, the transferee 
company in lieu of, or in addition to, their receiving cash, shares, policies 

or other like interests from that company. 

It is clear from these provisions that only a company withan the 
meaning of the Act can take their advantage for the obvious reason that 
only such company can be wound up altogether voluntarily under the 
Act. The other company, i.e., the transferee company, however need 
not, according to the section, be a company within the meanmg: of the 
Act since the business or property of a company under the Act may, 
quite conceivably, be sold or transferred to any group of persons such as 
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a partnership firm which has the means to pay for it in cash or kind. The 
expression ‘transferee company’ for the purpose of the section only ex¬ 
cludes individuals, and it has been held that even if an individual is a 
trustee for another company, he cannot be a transferee [Bird v. Bird’s 
Patent Deodorising and Utilising Sewage Co. (1874) 9 Ch. App. 348]. 
Thus, for the application of the section, there must be a body of persons 
associated together so as to constitute a ‘transferee company 3 and not 
mere individuals. 

It is also clear that the arrangement for the sale or transfer of the 
business of the company may be made by the directors and a special re¬ 
solution giving authority to the liquidator to carry out that arrangement 
may be passed concurrently with the resolution for winding up or the 
resolution for winding up is first passed and then the special resolution 
giving general authority to the liquidator to arrange for the sale or 
transfer on such terms as may be most beneficial to the members of the 
transferor company. According to the section, such special resolution 
can also be passed before the winding up resolution, in anticipation of 
voluntary liquidation of the company. This may sound like putting the 
cart before the horse, but the section itself sanctions such a step and, 
therefore, the resolution so passed will be as effective as in the other 
twocases. The section, in fact, prescribes two conditions which must be 
satisfied before such advance resolution giving authority to the liqui¬ 
dator is passed: (i) the transferor company must be proposed to be 
wound up voluntarily, and (ii) the business or any property of such 
company must be proposed to be sold or transferred to another company 
It is only where these two proposals are present that the operative part 
of the section comes into play and the special resolution as aforesaid 
may be passed before it is resolved to wind up the company voluntarily, 
t may further be noted that such resolution can also be passed before 
the resolution for appointing the liquidator, and in that case, the resolu¬ 
tion will presumably be giving authority to a liquidator who may be 
subsequently appointed bv the com™™ 4 W may ** 
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h^Tcr^d\t ^ f h + t C ° Urt ‘ SU u h an ° rder may be a PP lied f °r not only 
b r e ™™Pany but also by a dissenting member thereof 

Section 507 of the Act applies the foregoing provisions of s. 494 to 
a creditors voluntary winding up with the only modification that the 
powers of the liquidator under that section shall not be exercised except 
with the sanction of the Court or of the committee of inspection. 


Winding up under supervision of the Court 

The Act provides for this kind of winding up in ss. 522 to 527 At 
any time after a resolution has been passed to wind up a company volun¬ 
tarily, the Court may order that the winding up shaU proceed, but sub¬ 
ject to its supervision and with such liberty for creditors, contributories 
or others to apply to the Court and on such terms and conditions as it 
thinks fit. Such order, however, does not affect the commencement of 
the winding up as from the date on which the resolution for voluntary 
winding up was passed. 

Although the powers of the Court to make a supervision order are 
unfettered under s. 522 ( Gurdayal v. Kulu Valley Transport Ltd., A.I.R. 
1964 Punj. 472), it will not, as a general rule, make such order on the 
petition of a contributory, unless it is satisfied that the resolution for 
winding up was so obtained that the minority of shareholders were over¬ 
borne by fraud or improper or corrupt influence [Re Varieties Ltd., 
(1893) 2 Ch. 235; Re Medical Battery Co., (1894) 1 Ch. 444], or the 
petition is supported by the creditors [Re Lonsdale Vale Ironstone Co. 
(1868) 16 W.R. 601]. Such order may, however, be made where investi¬ 
gation is required and the assets involved are large [Re Bamed’s Bank¬ 
ing Co. (1866) 14 W.R. 722]. 


Effect and advantages of supervision order and dissolution 

The effect of a supervision order is that it empowers the Court to 
exercise all powers which it might have exercised if an order had been 
made for winding up of the company by the Court, but the liquidator 
may, subject to any restrictions imposed by the Court, exercise all his 
powers without the sanction or intervention of the Court in the same 
manner as if the company was being wound up altogether voluntarily 
(s. 526). 

Practical advantages of a supervision order are: (i) the order 
operates as a stay of actions and other proceedings against the company; 
(ii) no proceedings can be initiated or continued against the company 
without the leave of the Court; and (iii) an additional liquidator may 
be appointed. 

It may be noted that, as in the case of a compulsory winding up, 
the company in the present case can be dissolved only by an order of 

the Court. „ , , , .. „ 

The appointment and removal of liquidators and powers and duties 

of a liquidator appointed by the Court in such winding up, are considered 
in the next Lecture. 
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Winding up of unregistered companies 

Part X of the Act provides for the winding up of unregistered com¬ 
panies but it is not every such company which may be wound up under 
that Part. Section 582 defines an unregistered company for the purposes 
of that Part and says that such company shall include any partnership, 
association or company consisting of more than seven persons at the 
time when the petition for winding up the partnership, association or 
company, as the case may be, is presented before the Court, save and 
except a railway company incorporated by an Act of Parliament of the 
United Kingdom, or any Act of Parliament or other Indian law, or a 
company registered under the Act or a company registered under any 
previous companies law not being a company registered office whereof 
was in Burma, Aden or Pakistan immediately before the separation of 
that country from India. It must, however, be noted that, as already 
stated in the first Lecture, a partnership, association or company which 
is illegal in that it is formed in contravention of the provisions of s. 11 
of the Act cannot be wound up as an unregistered company under this 
Part (Raghubar v. The Sarrafa Chamber, A.I.R. 1954 All. 555). 

As regards foreign companies which are registered outside India 
and have been carrying on business in India, s. 584 which is almost a 
verbatim reproduction of s. 400 of the English Act of 1948, provides for 
their winding up as unregistered company on their ceasing to carry on 
business in India despite the fact that they have been dissolved or 
otherwise ceased to exist under or by virtue of the laws of their country 
under which they were incorporated. Such winding up, however, is 
an ancillary winding up of the main company whose winding up may 
have already been taken up in the country in which it was incorporated 
or may be taken up at the proper time. Nevertheless, foreign creditors 
of the company which carried on business in this country can prove 
their claims in the winding up proceedings of such company as an 
unregistered company in this country (Rajah of Vizianagaram v Of. 
Receiver of Vizianagaram Mining Co. Ltd , A.I.R. 1962 S.C. 500). 

The Court of Appeal in England, however, made it plain in Banque 
des Marchands de Moscou v. Kindersley [(1950) 2 All E.R. 549] with 
reference to s. 399 of the English Act of 1948 corresponding to s. 583 
of our Act (infra) that a foreign company could be wound up under 
that section even though it never had any place of business in England, 
The judgment of Sir Raymond Evershed, M.R. in that case which was 
in effect the judgment of the Court and was in terms based on the 
predecessor of s. 399 made it explicit that his conclusion was not affect¬ 
ed by the predecessor of s. 400 (s. 584 of our Act) which was enacted 
merely for the removal of doubt. The question then is: How does the 
Court have jurisdiction to order the winding up of such company? Sir 
Raymond Evershed, M.R. himself answers this question in the same 
case observing (at p. 556) that the Court would have such jurisdiction 
if there are ‘assets here to administer and persons subject, or at least 
submitting, to the jurisdiction who are concerned or interested in the 
proper distribution of the assets’. 

The next question is as to the true interpretation of the word 
‘assets’. In Re Azoff-Don Commercial Bank [(1954) l All E.R. 947], 
Wynn-Parry, J. interpreted that word to mean (at p. 955) ‘some com¬ 
mercial subject-matter on which a winding up order can operate’. This 
has, however, been commented upon by Megarry, J. in Re Compania 
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hq ^ dator in tbe winding up; it is sufficient if, by the mak¬ 
ing of the winding up order, they would be of benefit to a creditor or 
creditors in some other way. In the fight of these principles, the learned 
Judge held on the facts of the case before him that the foreign company 
had an asset within the jurisdiction of the Court in the shape of its 
claim against the insurance company as its debtor in respect of the 
judgment-debt it had failed to satisfy and that, since the statutory 
requiiements under s. 399 were satisfied, an order for, winding up should 
be made. 


Mode of winding up 

Now, an unregistered company cannot be wound up either volun¬ 
tarily or subject to the supervision of the Court. It can be wound up 
only compulsorily by an order of the Court and. by s. 583 corresponding 
to s. 399 of the English Act, 1948, all the provisions of the Act in regard 
to compulsory winding up apply to the winding up of such company 
subject to the following exceptions and additions thereto: 

(1) For the purpose of determining the Court having jurisdiction 
in respect of the winding up of such company, it shall be deem¬ 
ed to be registered in the State where its principal place of 
business is situate, or if it has such place of business in more 
than one State, in each of such States, and the principal place 
of business situate in that State in which proceedings are being 
instituted shall be deemed to be its registered office. 

(2) The circumstances in which such company may be wound up 
are: (a) if it is dissolved, or has ceased to carry on business 
or is carrying on business only for the purpose of winding up 
its affairs; (b) if it is unable to pay its debts; or (c) if the 
Court is of the opinion that it is just and equitable that it 
should be wound up. 
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(3) Such company shall be deemed to be unable to pay its debts 
(a) if a creditor claiming a sum exceeding Rs. 500 has served 
'on it a demand under his hand for the payment thereof, and 
it has for three weeks thereafter failed to pay it or to secure 
or compound for it to the satisfaction of the creditor; (b) if 
any suit or legal proceeding has been instituted against any 
member for any debt due from it or from him in his character 
as a member, and notice in writing of the institution thereof 
having been served on it, it has not within ten days thereafter 
paid, secured or compounded for the said debt, or procured 
the suit or other legal proceeding to be stayed, or indemnified 
the defendant against the suit or legal proceeding, and against 
all costs, charges and expenses to be incurred by him by reason 
of the same; (c) if execution or other process issued on any 
decree or order against it or any member thereof is returned 
unsatisfied; and (d) if it is otherwise proved to the satisfaction 
of the Court that it is unable to pay its debts. 

Contributories and their liability 

In the event of an unregistered company being wound up, every 
person who is liable to pay, or contribute to the payment of, any debt 
or liability of the company, any sum for the adjustment of the rights 
of the members inter se, or the costs, charges and expenses of the 
winding up shall be deemed to be a contributory, and shall be liable 
to contribute to the assets of the company all sums due from him in 
respect of any liability to pay or contribute as aforesaid. In the event 
of any contributory dying or being adjudged insolvent, the provisions 
of the Act with respect to legal representatives of deceased contri¬ 
butories or the assignees of insolvent contributories, as the case may 
be, shall apply (s. 585). 

Stay of suits and proceedings 

After the presentation of a petition for winding up an unregistered 
company and before the making of a winding up order thereon, the 
Court, on the application of a creditor, may stay or restrain all suits 
and proceedings against any contributory of the company, and after the 
winding up order is made, no suit or proceeding can be commenced 
or proceeded with against any contributory except by leave of the Court 
and subject to such conditions as the Court may impose (ss. 586 and 
587). 


Court 9 s directions as to property in certain cases 

If the unregistered company has no power to sue or to be sued in a 
common name, or if for any reason it appears expedient, the Court may 
order all or any part of the property of the company to vest in the 
Official Liquidator in his official name, and upon such vesting, the 
Official Liquidator may, after giving such indemnity, if any, as the Court 
may direct, bring or defend in his official name any suit or other legal 
proceeding relating to the property, or necessary to be brought or 
defended for the purpose of effectively winding up the company and 
recovering its property (s. 588). 
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LECTURE XVIII 
LIQUIDATORS 

Official Liquidator in compulsory winding up — Statement to 
the Official Liquidator — Report by the Official Liquidator — 
Committee of inspection — Powers of Official Liquidator — Du- 
ties of Official Liquidator — Central Government’s control over 
liquidator — Liquidator in voluntary winding up — Statement 
to the liquidator in voluntary winding up — Powers and duties 
of liquidator in voluntary winding up — Liquidator in winding 
up under supervision of Court — Powers and duties of liqui¬ 
dator in winding up under Court’s supervision — Liquidator’s 
power of disclaimer — Liquidator’s duty as to pending winding 
up — Liquidator’s duty as to payment into bank — Liquidator's 
duty as to unclaimed dividends , etc. — Enforcement of liquida¬ 
tor’s duty to make returns, etc. 

It has been noticed in the preceding Lecture that a liquidator must 
be appointed to carry out the winding up of a company, but the mode 
of his appointment depends upon the mode in which the company is 
to be wound up. In this Lecture it is proposed to deal with ‘Liquidators’ 
mainly with reference to their powers and duties in relation to each of 
the three modes of winding up and also in relation to the winding up 
of companies generally. 

Official Liquidator in compulsory winding up 

Appointment by Central Government 

Section 448 of the Act provides that an Official Liquidator appoint¬ 
ed by the Central Government shall be attached to each High Court 
for the purpose of conducting the proceedings in the winding up of a 
company by the Court. As regards the District Courts, the section 
says that the Official Receiver in insolvency attached to such Court 
shall b$ the Official Liquidator, and if there is no Official Receiver in 
any District Court, the person appointed by the Central Government by 
notification in the Official Gazette shall be the Official Liquidator at¬ 
tached to such District Court. The Central Government may also 
appoint one or more Deputy or Assistant Official Liquidators to assist 
the Official Liquidator in the discharge of his functions. 
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Official Liquidator to be liquidator 

Under the next section, the Official Liquidator attached to a Court as 
aforesaid automatically becomes, by virtue of his office, the liquidator 
of the company on an order for the winding up of such company being 
made by such Court. He has thereafter to be described as ‘The Official 
Liquidator’ of the particular company and not by his individual name 
(s. 452), and he must conduct the proceedings in winding up the com¬ 
pany and perform such duties as the Court may impose in that behalf 
[s. 451(1)]. 


Official Liquidator’s appointment as provisional liquidator by Court 

The Court may, after giving notice to the company, unless dispensed 
with for reasons recorded, appoint the Official Liquidator as a provi¬ 
sional liquidator after the presentation of a petition for winding up, and 
before the winding-up order is made. An application for the appoint¬ 
ment of a provisional liquidator, however, is not ordinarily granted 
except on the petition of a creditor who has been unable to obtain pay¬ 
ment of his money, or unless the company asks for or agrees to the 
appointment [In re Hammersmith Town Hall Co., (1877) 6 Ch.D. 112- 
In the Matter of Gaya Sugar Mills Ltd., A.I.R. 1950 Pat. 237]. The pro- 
visional liquidator so appointed shall have the same powers as an 
Official Liquidator under the Act in so far as they are not limited or 
restricted by an order of the Court either at the time of appointing 

oX Xtn tUn % thereafte ^ He is , however, entitled to hold office 
Er iSS*? up order is made. On such order being made, 
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b °. 0k f ° f acc ? unt as ma y be found within his jurisdiction, and 
the Magistrate may thereupon, after giving such notice as he may think 

nt to give to any party, take possession of such property, etc and 
deliver the possession thereof to the liquidator. In doing this, the 
Magistrate may take or cause to be taken such steps and use or cause 
to be used such force as may, in his opinion, be necessary. 


No vesting of company's property and assets in liquidator 

It must be carefully noted in this connection that the property and 
assets of the company do not, as in England, vest in the liquidator. The 
English Act, 1948, however, by s. 244, empowers the Court, on the appli¬ 
cation of the liquidator, to direct by an order that all or any part of 
the property of whatever description belonging to the company shall 
vest in the liquidator so as to enable him to bring and defend in his 
official name any action or other legal proceeding which relates to that 
property or which it is necessary to bring or defend for the purpose 
of effectually winding up the company and recovering its property. 
There is no such provision in our Act except in the case of a liquidator 
in the winding up of unregistered companies ( vide s. 588), presumably 
because the Official Liquidator with the sanction of the Court can, by 
s. 457, bring or defend any suit or other legal proceeding in the name 
and on behalf of the company. The English Act of 1948, too, by s. 
245, makes a similar provision, and yet, as stated above, the Court, by 
s. 244, is given the power to order the vesting of the company’s property 
in the liquidator so that the liquidator may bring or defend any action 
or other legal proceeding in relation to such property in his official 
name. The only reason for this special power of the Court seems to 
be to obviate the necessity on the part of the liquidator to obtain the 
sanction of the Court or of the committee of inspection every time he 
has to bring or defend any action or other legal proceeding in the course 
of the winding up of the company. Parliament in our country probably 
has not thought it advisable to invest the Official Liquidator with such 
wide powers and that may account for the absence in our Act of. the 
provision analogous to the one in s. 244 of the English Act as aforesaid. 


Appointment of receiver of property and assets with 

liquidator prohibited 

At any rate, the liquidator is a trustee for all the persons who were 
creditors of the company at the time of the winding up order. He, in 
fact, represents both the company and the creditors and is, as stated 
earlier, required to conduct the proceedings in winding up and perform 
such duties in relation thereto as the Court may impose. It is probably 
for this reason that s. 453 of the Act prohibits the appointment e.g., by 
a debenture-holder, of a receiver of the property and assets of a com¬ 
pany in the hands of a liquidator except by, or with the leave of, the 
Court which has made the older for winding up the company. The 
Court would not, in such cases, generally appoint or penrnt the appoint 
ment of a receiver unless there is danger to the property and assets 
of the company and the plaintiff’s right and title thereto is pnmafacte 
established (United Bank of India v. Tatanagar Foundry Co. Ltd., A.l.K. 

1973 Cal. 213). 
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Statement to the Official Liquidator 

To facilitate the work of the liquidator, s. 454 requires a statement 
to be submitted to him as to the affairs of the company unless the Court 
otherwise orders. Where the Official Liquidator is appointed as provi¬ 
sional liquidator, such statement should be submitted to him. 

The statement must contain the following particulars: 

(a) the assets of the company, stating separately the cash balance 
in hand and at the bank, if any, and the negotiable securities, 
if any, held by the company; 

(b) its debts and liabilities; 

(c) the names, addresses and occupations of the creditors stating 
separately the amount of secured debts and unsecui'ed debts* 
and in the case of the former, particulars of the securities, 
their value and the dates when they/ were given; 

(d) the debts due to the company, the names, addresses and 
occupations of the persons from whom they are due and the 
amount likely to be realised on account thereof; 

(e) such further or other information as may be prescribed or as 
the Official Liquidator may require. 

The statement thus made out must then be verified by an affidavit 
by one or more of the directors and the secretary, manager or other 
chief officer of the company. The Official Liquidator may, however, 
subject to the direction of the Court, require it to be verified either by 
the persons (i) who are or have been the directors of the company, or 
(ii) who have taken part in the formation of the company within one 
year before the date of the order or the appointment of the provisional 
liquidator, or (iii) who are or have been in the employment of the 
company within the same period, or (iv) who are or have been within 
that period officers of, or in the employment of, a company which is, or 
within the said year was, an officer of the company to which the state¬ 
ment relates. 


The statement must then be submitted within 21 days or such ex¬ 
tended time not exceeding 3 months as the Official Liquidator or the 
Court may, for special reasons, appoint, from the date of the order of 
winding up or of the appointment of the provisional liquidator, as the 
case may be. Costs and expenses incurred in this behalf shall be pay¬ 
able out of the assets of the company subject to an appeal to the Court. 

• Default in complying with any of the foregoing requirements of the 
section, without any reasonable cause, is made punishable with im- 
prisonment for a term extending to two years, or with fine to the extent 
of Rs. 100 for every day during which the default continues, or with 
both, and the Court making the winding up order or appointing the 
provisional liquidator may take cognizance of the offence constituted by 
such default on receipt of a complaint in that behalf and itself try the 
offence as a summons case in accordance with the provisions of the 
Lode of Criminal Procedure, 1898 (now 1973). 

The statement submitted to the Official Liquidator has to be open 
to inspection by any person stating himself in writing to be a creditor 
or contributory of the company at all reasonable times on payment of 

fee ‘ A C< ? py thereof or 811 extract therefrom can also 
u the so ^sires. Any person untruthfully stating him- 

seif to be a creditor or contributory of the company would be guilty 

r^ nC v s ‘ 182 ?! ^e Indian Penal Code, and on the applica¬ 

tion of the liquidator, would be liable to be punished in respect thereof. 
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Report by the Official Liquidator 
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eport to the Court as soon as practicable and not later than six month* 

/ ™ * he da tf the winding-up order, or such extended period as may 

be allowed by the Court. Where, however, the Court orders that no 

such statement need be submitted, the Official Liquidator must submit 

such report as soon as practicable after the winding-up order The 

report must be as regards (i) the amount of capital issued, subscribed 

and paid up, and the estimated amount of assets and liabilities, giving 

ly Tt f r h f ading of assets Particulars of cash-and negofiablf 
securities debts due from contributories, debts due and securities if 

any, available to the company, movable and immovable properties’ of 

the company and unpaid calb; (ii) if the company has failed, * e cause 

of the failure; and (in) whether any inquiry is desirable as to any 

matter relating to the promotion, formation, or failure of the company 

or the conduct of its business. The Official Liquidator may, if he so 

likes, make a further report or reports as to any other matters, such 

as the fraud committed by any officer of the company in or since its 

iormation, which, in his opinion, should be brought to the notice of the 

Jf an y s , uch further report states that a fraud has been commit¬ 
ted, the Court shall have the further power to order public examination 
of persons concerned under s. 478 of the Act. 


Committee of inspection 

The Amendment Act, 1936, introduced s. 178A based on s. 199 of 
the English Act, 1929, which is re-enacted in s. 253 of the Act of 1948, 
for the appointment of a committee of inspection to help the liquidator 
in the winding up. This section is replaced by ss. 464 and 465 of the 
present Act. Under these sections, where a direction is given by the 
Court at the time of making a winding up order or at any time there¬ 
after that a committee of inspection should be appointed to act with 
the liquidator, a duty is cast upon the liquidator to convene a meeting 
of the creditors of the company within two months from the date of 
such direction in order , to determine who are to be members of such 
committee. Within 14 days thereafter or such further time as the 
Cqurt may allow, the liquidator is further required to convene a meet¬ 
ing of the contributories to consider the decision of the creditors and 
to accept the same with or without modifications or to reject it. If 
the contributories do not accept such decision in its entirety, the liqui¬ 
dator should apply to the Court for directions as to what should be 
the composition of the committee and who shall be the members there¬ 
of. At any rate, the committee, however appointed, must not consist 
of more than twelve members being creditors and contributories of the 
company or persons holding general or special powers of attorney in 
such proportions as may be agreed on by the meetings of creditors and 
contributories, or, in the case of difference, as may be determined by 

the Court. .. . 

The committee is empowered to inspect the accounts ot the liqui¬ 
dator at all reasonable times. It must also meet at such times as it 
may appoint, and the liquidator or any member of the committee may 
also call a meeting of the committee as and when he thinks necessary. 
It may act by a majority of its members present at the meeting our 
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cannot act unless a quorum is present. The quorum for the purpose 
is l/3rd of the total number of the members, or two, whichever is 

higher. 

A member of such committee may resign by notice in writing sign¬ 
ed by him and delivered to the liquidator. If, however, a member 
becomes bankrupt, or compounds or arranges with his creditors or re¬ 
mains absent from five consecutive meetings of the committee with¬ 
out the leave of those members who together with himself represent 
the creditors or the contributories, as the case may be, his office would 
thereupon become vacant. 

Besides, a member of the committee may be removed by an ordinary 
resolution of the creditors or contributories, whom he represents. 
Seven days* notice stating the object of the meeting must, however, 
be given in such a case. 

Any vacancy occurring on the committee is to be filled by a resolu¬ 
tion passed at a meeting of the creditors or of the contributories, as 
the case may be, which must forthwith be summoned by the liquidator. 
Where, however, having regard to the position in the winding up, the 
liquidator thinks it unnecessary for the vacancy to be filled, the Court 
may, on his application, make an order that the vacancy shall not be 
filled, or shall not be filled except in such circumstances as may be 
specified in the order. In any case, the continuing members of the 
committee, if not less than two, may continue to act in the meantime. 


Powers of Official Liquidator 

These are described in s. 457 of the Act some of which can be had 
only with the sanction of the Court. But the Court under the next 
section may at any time make an order providing that the liquidator 
may exercise any of these powers without its sanction or intervention 
though the exercise by him of such powers shall always be subject to 
the control of the Court. 

Now, the powers the liquidator may have with the sanction of the 
Court are: 

(1) to bring and defend actions, prosecutions or other legal pro¬ 
ceedings, civil or criminal, in the name and on behalf of the 
company; 

(2) to carry on the business of the company so far as may be 
necessary for the beneficial winding up of the company; 

(3) to sell and transfer the property of the company by public 
auction or a private contract; 

(4) to raise money on the security of the assets of the company; 
and 

(5) to do all such other things as may be necessary for winding 
up the affairs of the company and distributing its assets. 

The liquidator has further powers which need not be sanctioned by 
the Court. They are: 

(a) to execute and seal, documents and deeds on behalf of the com¬ 
pany; 

(b) to prove, rank and claim in the insolvency of any contributory 
for any balance against his estate and to receive dividends in 
respect thereof; 

(c) to draw, accept, make and endorse any bills of exchange, 
hundis or promissory notes with the same effect as if drawn, 
etc. by the company in the course of its business; 
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It may be noted that no liquidator, official or otherwise as re¬ 
presentative of a company in liquidation, has a right of audience in any 
proceeding in a suit brought by such company in the ordinary original 
jurisdiction of a High Court [ Eastern-Tavoy Minerals Corpn. Ltd v 
Clarke Rawlins, Ker & Co., (1937) 2 Cal. 173]. To meet this kind of 
difficulty, s. 459 empowers the liquidator with the sanction of the Court 
to appoint an advocate, attorney or pleader entitled to appear before 
the Court to assist him in the performance of his duties. 

By s. 458A which has been referred to earlier in the preceding 
Lecture, in computing the period of limitation prescribed for any suit 
or application in the name and on behalf of a company which is being 
wound up by the Court, the period from the date of commencement of 
the winding up of the company to the date on which the winding up 
order is made (both inclusive) and a period of one year immediately 
following the date of the winding up order shall be excluded. 

A reference may well be made at this stage to what Jessel, M.R. 
observed in In re Wreck Recovery and Salvage Company (15 Ch.D. 
353 at p. 360) in regard to the liquidator’s power to carry on the busi¬ 
ness of the company so far as may be necessary for the beneficial wind¬ 
ing up of the company: 


“Now, the word ‘necessary* means that it must not be merely beneficial but 
something more, though the necessity must be determined by the Court, having 
regard to all the circumstances of the case. It does i^ot, of course, mean that no 
other course would be possible. Then it must be for the ‘beneficial winding up* 
of the business of the company; therefore, it must be with a view to the winding 
pp of the company, not with a view to its continuance.” 

Accordingly, where the liquidator makes contracts while carrying on 
the company’s business with a view to its sale as a going concern, he 
acts as agent of the company and is, therefore, not personally liable on 
such contracts [Stead, Hazel & Co. v. Cooper, (1933) 1 K.B. 840]. It 
was pointed out in this case that, unlike a liquidator appointed by the 
Court, a receiver and manager is not such agent. 


Certain other powers exercisable subject to sanction 

Some more powers which a liquidator may exercise with the sanc¬ 
tion of the Court where the company is being wound up by or subject 
to the supervision of the Court, and with the sanction of a special reso¬ 
lution where it is being wound up voluntarily, are provided in s. 546 
of the Act. In the latter case, the exercise of the powers is also subject 
to the control of the Court. In either case, any creditor or contributory 
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can apply to the Court with respect to any exercise or proposed exer¬ 
cise of any such power. These powers are: (i) to pay any class of 
creditors in full; (ii) to make any compromise or arrangement with 
creditors or persons claiming to be as such, or having or alleging them¬ 
selves to have any claim whatsoever against the company; and (iii) to 
compromise any call, or liability to call, debt and liability capable of 
resulting in a debt, and any claim whatever subsisting or alleged to 
subsist between the company and any contributory or alleged contri¬ 
butory or other debtor or person apprehending liability to the com¬ 
pany, and*also all questions in any way relating to or affecting the 
assets or liabilities of the company, on such terms as may be agreed, and 
to take any security for the discharge of any such debt, liability or 
claim and to give a complete discharge in respect thereof. 

By sub-section (1A) added to the section by the Amendment Act, 
1960, power is given to the Supreme Court to make rules under s. 643 
providing that the liquidator may, under such circumstances, if any, 
and subject to such conditions and restrictions, if any, as may be speci¬ 
fied in the rules, exercise any of the powers referred to in clauses (ii) 
and (iii) in the foregoing paragraph without the sanction of the Court. 

Duties of Official Liquidator 

The principal duties of a liquidator in relation to the winding up 
of a company, generally are, to collect and to take possession of the 
assets of the company, to make out the lists of creditors and contribu¬ 
tories, to have disputed claims adjudicated upon, to apply the assets or 
their proceeds to the payment of the company’s debts and liabilities and 
finally, to distribute the surplus, if any, among the contributories ac¬ 
cording to their respective rights after making necessary adjustments 
in respect thereof. 

Apart from these, however, there are certain other duties which 
are prescribed by ss. 460 to 462 of the act. 

Section 460 provides that the liquidator shall have regard to any 
directions that may be given by any resolution of the creditors and con¬ 
tributories at any general meeting or by the committee of inspection in 
regard to the administration and distribution of assets among the credi¬ 
tors. In case of conflict, any directions given by the creditors or con¬ 
tributories shall be deemed to override any direction given by the com¬ 
mittee of inspection. Secondly, he may, in his discretion, sum¬ 
mon general meetings of the creditors and contributories in order to 
ascertain their wishes, and it shall be his duty to summon meetings at 
such times as the creditors or contributories may by resolution direct, 
or whenever requested in writing to do so by not less than l/10th in 
value of the creditors or contributories, as the case may be. 

Besides having to pay regard to the directions of the creditors and 
the contributories as aforesaid, the Official Liquidator is entitled to use 
his own discretion in the administration and distribution of the assets 
among the creditors. He may also apply to the Court for directions in 
relation to any matter arising in the winding up. 

If any person is aggrieved by any act or decision of the Official 
Liquidator, he may apply to the Court and the Court may confirm, 
reverse, or modify the act or decision and make such order as it may 
think just in the circumstances. 
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sonaUy or by his agents inspect such books ***“ 
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tWnkVfi t 1 Md U ^ W1 tV, CaUS !l- the aceount to be au ^ted in any mannen 
tninKs lit and after the audit one copy will be kent bv J 

another copy will be delivered to the Registrar for filin J ' fLk^ J t . v and 
copies will be open to inspection by 

have 1 " }r AereSied person. Besides, the Official Liquidator is required to 
ha\e the accounts when audited or a summary thereof printed and to 
send a copy of the printed account or summary thereof to every credi- 

directsf COntributory of the company unless the Court otherwise 


Central Government’s control over liquidators 

The Act by s. 463, empowers the Central Government to take 
cognisance of the conduct of liquidators of companies which are being 
wound up by the Court, and, if on the application of any creditor or 
contributory or otherwise, a liquidator is found not to be faithfully 
performing his duties and duly observing all the requirements imposed 
on him by the Act or by the Act of 1913, the rules thereunder or other¬ 
wise, with respect to the performance of his duties, the Central Gov¬ 
ernment may enquire into the matter and take such action as it may 
think expedient, and where the winding up of a company has com¬ 
menced before the commencement of the Act, the Court may, on the 
application of the Central Government, appoint in place of such liqui¬ 
dator the Official Liquidator as the liquidator in such winding up. The 
Central Government may also at any time require any liquidator to 
answer any inquiry in relation to any winding up in which he is engag¬ 
ed, and may even apply to the Court to examine him or any other 
person on oath concerning the winding up. It may also direct a local 
investigation to be made of the books and vouchers of the liquidator. 


Liquidator in voluntary winding up 


A voluntary winding up of a company, as already stated, may be 
either a members’ winding up or a creditors’ winding up. The mode of 
appointing liquidators in each case and the committee of inspection in 
the latter and the procedure leading up to dissolution of the company 
have been treated in the preceding Lecture and, therefore, need not be 
repeated here. 


Statement to the liquidator in voluntary winding up 

In order that the liquidator in a voluntary winding up may have 
adequate information about the affairs of the company in the same way 
as the Official Liquidator in a winding up ordered by the Court, the 
Companies (Amendment) Act, 1965 introduced s. 511A in the Act 
making the provisions of s. 454 which provides for a statement to be 
made to the Official Liquidator (vide p. 429, ante) applicable to every 
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voluntary winding up except that the references to (i) the Court in 
that section shall be omitted, (ii) the Official or provisional Liquidator 
shall be construed as references to the liquidator, and (iii) the ‘rele¬ 
vant date’ shall be construed as references to the commencement of the 
voluntary winding up. Accordingly, a statement relating to the affairs 
of the company and complying with the requirements of that section 
has now to be submitted also to a liquidator in every voluntary wind¬ 
ing up within the time prescribed by that section. 

Powers and duties of liquidator in voluntary winding up 

The liquidator in a voluntary winding up is not really a trustee for 
the creditors or the contributories nor is he an officer of the Court [Re 
Hills Waterfall, etc., Co. (1896) 1 Ch. 946, 954]. He occupies the posi¬ 
tion of a paid agent of the company [Knowles v. Scott. (1891) 1 Ch. 717; 
H. P. Jayantilal & Co. v. I. T. Officer, A.I.R. 1966 S.C. 1481], and if he 
neglects his statutory duties to creditors or contributories, he will be 
liable to them in damages. In Pulsford v. Devenish [(1903) 2 Ch. 
625], Farwell, J. while emphasising the duty of a liquidator in regard 
to the payment of creditors of the company observed that it was not 
enough for him only to advertise for creditors but that he must write 
to all creditors of whose existence he knows and who have sent in 
their claims, and inquire of them if they have any claims. If he has 
knowledge of a claim but does not deal with it due to the mistake of 
his solicitor, he cannot take shelter behind such mistake [Austin Secu¬ 
rities Ltd. v. Northgate and English Stores Ltd. (1969) 2 All E.R. 753]. 
He will also be liable for misfeasance if he pays money to a person who 
has no claim against the company [In re Windsor Steam Coal Co., 
(1929) 1 Ch. 151]. In all such cases, however, the Court has a discre¬ 
tion as to the amount which the liquidator should be ordered to pay 
[Re Home and Colonial Insurance Co., (1930) 1 Ch. 102]. 

The powers and duties of a liquidator in a voluntary winding up 
are dealt with in s. 512 of the Act as amended in 1960. Firstly, the 
liquidator may, in the case of a members’ winding up, with the sanc¬ 
tion of a special resolution of the company, and in the case of creditors’ 
winding up with the sanction of the Court or the committee of inspec¬ 
tion or, if there is no such committee, of the meeting of the creditors 
exercise any of the powers conferred upon a liquidator on a compulsory 
winding up by clauses (1) to (4) as set out at p. 429, ante. The 
exercise of these powers or any of them, however, shall be subject to 
the control of the Court and any creditor or contributory may apply to 
the Court with respect to any exercise or proposed exercise of any of 
these powers These powers, it will be remembered, include the power 
to carry on the business of the company so far as may be necessary for 
the beneficial winding up of the company. ‘Beneficial winding up’ does 

non Fefer 10 ^ nancial J benefit, particularly in the case of 

”?f* in g companies, and includes the carrying on the busi- 

W fa ^ tate f™ ooth _ take-over by the new company when the wind- 
w* S un . de T ^ ken . f ? r a reconstruction of the company [Wills v. 
Association o/ Universities of the British Commonwealth, (1964) 2 Ali 
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(1941) Ch 241; Re S. Davis & Co. (1945) Ch. 402], He has, however 
no inherent power to refer disputes on behalf of the company to arb!t! 
ration nor can such power be claimed for him as an incidental rower 
m relation to any of his express powers under the Act [Dunichand & 
Co. v. Narain Das & Co., A.I.R. 1947 Lah. 355 (F.B.) ] 

Secondly, he may without being in need of any sanction whatever 
exercise any of the other powers given by the Act to the liquidator in a 
compulsory winding up as set out in clause (5) and clauses (a) to (f) 
at pp. 429-30, ante. v yif 


Thirdly, he may exercise the Court’s power of making calls. He 
may, in the alternative, summon a meeting under s. 491 in a members’ 
winding up, or under s. 505 in a creditors’ winding up if there is no 
committee of inspection, and such meeting may sanction the exercise by 
j , * ctors of the Powers of enforcing calls, and selling, transferring 
and forfeiting shares under the articles [ Ladd’s Case , (1893) 3 Ch. 


Fourthly, he may exercise the Court’s power of settling the list of 
contributories which shall be jrrima facie evidence of the liability of 
persons named therein. 

Lastly, he may summon general meetings of the company for the 
purpose of obtaining the sanction of the company by ordinary or special 
resolution as the case may require, or for any other purpose he may 
think fit. These meetings, if summoned, would be besides those which 
the liquidator is expressly required to convene under ss. 496 and 497 
respectively (vide pp. 414-15, ante). 

The only duty of a liquidator as prescribed by the section is that 
he shall pay the debts of the company and shall adjust the rights of 
the contributories among themselves. 

Where several liquidators are appointed, any of the foregoing powers 
may be exercised by such one or more of them as may be determined 
at the time of their appointment, or in default of such determination, 
by any number not less than two. 

Certain other powers as specified in s. 546 of the Act can also be 
exercised by a liquidator in a voluntary winding up with the sanction 
of a special resolution of the company and subject to the control of the 
Court. These powers have been already dealt with and described while 
dealing with the ‘Powers of Official Liquidator’ (vide p. 430, ante). 


Liquidator in winding up under supervision of Court 

In a winding up subject to supervision of the Court, the Court 
may appoint a liquidator in addition to the liquidator already appointed 
and he will have the same powers, be subject to same obligation, and 
in all respects stand in the same position as if he had been appointed 
in voluntary liquidation. Similarly, the Court may remove any liqui- 
dator, already appointed and continued by the Court or appointed by the 
Court, and may'also fill any vacancy caused by the removal or by death 
or resignation. While appointing a liquidator either as an additional one 
or to fill any vacancy, the Court may appoint the Official Liquidator 
as such liquidator. The Court may also appoint or remove a hquidator 
on an application made by the Registrar in that behalf (ss. 5 » • 

It must be noted that the power of the Court to remove a hqmdato 
under s. 524 is not delimited by words such as ‘cause shown which ar 
found in s. 515 of the Act with reference to the removal of a liquidator 
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by the Court in voluntary winding up. Nevertheless the power under 
that section cannot be exercised arbitrarily. An order for the removal 
of a liquidator under that section can only be passed on ‘cause shown’ 
and not without justifiable reasons, the measure of ‘cause shown’ being 
the same as in the case of removal of a liquidator in the voluntary wind-, 
ing up under s. 515 of the Act as already noticed in the preceding 
Lecture. This is the view taken by the Delhi High Court in Hardit Singh 
v. Registrar of Companies (A.I.R. 1969 Delhi 112) and after giving due 
consideration to the interest of the liquidation and the conduct of the 
liquidator in respect thereof, the Court held that it was not a case for 
removal of the liquidator but that it was in the interest of liquidation 
that one other person was associated with him as an additional 
liquidator. 

Where order for compulsory winding up is subsequently made 

It may be noted that an order for compulsory winding up of a 
company may also be made at any time after an order for its winding 
up subject to supervision has been made. Where such order is made, 
the Court may, by the same or any subsequent order, appoint any 
person or persons who are then liquidators, either provisionally or 
permanently, to be liquidator or liquidators in the winding up by the 
Court in addition to, and subject to the control of, the Official Liqui¬ 
dator (s. 527). H 


Powers and duties of liquidator in winding up under Court’s supervision 

By s. 526, the liquidator in a winding up subject to supervision of 
the Court is entitled to exercise, without the sanction or intervention of 
the Court, all the powers of a liquidator in a voluntarv winding up 
subject to such restrictions as may be imposed by the Court. For the 
purposes of this section, the liquidator may be the one in office at the 
°t supervision order or a liquidator appointed by the Court 
under s. 524 either m addition to, or in substitution for, such liquidator, 
or otherwise and m all such cases, the Court has a discretion to impose 
such restrictions upon his powers as liquidator as it may think fit. 


Liquidator’s power of disclaimer 

fUT***! upon a hquidator in any winding up to 

disclaim land burdened with covenants, stocks and shares, unprofitable 

contracts or other property which is unsaleable. The section is almost 
a verbatim reproduction of s. 323 of the English Act of 1948. 

liquidator ma y have, in connection with any such oronertv 
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The power to disclaim, however, is subject to one restriction Where 
an application in writing has been made to the liquidator by any person 
interested in the property requiring him to decide whether he -Jvill or 
Wlll . n ? t ^sclaim and the liquidator does not, within 28 days after the 
receipt of the application or such further time as may be allowed bv 
the Court notify to the applicant his intention to apply to the Court 
foi leave to disclaim, the company shall be deemed to have adopted 
the property. In case of a contract, the liquidator, instead of notifying 
any such intention, should definitely disclaim the same within the like 
period, otherwise he shall be deemed to have adopted it. 


Application to rescind contracts 

Apart from the liquidator’s power to disclaim, even any person who 
is, as against the liquidator, entitled to the benefit or subject to the 
burden of a contract made with the company, may apply to the Court 
for proper reliefs. The Court, in such a case, may make an order 
rescinding the contract on such terms as to payment by or to either 
party of damages for the non-performance of the contract, and any 
damages payable under such order to any person may be proved by 
him as a debt in the winding up. 


Vesting order 

In the event of any disclaimer under this section, the Court may, 
on an application by any person who is interested in the disclaimed 
property or is under any liability not discharged by the Act in respect 
of any such property, make an order for the vesting of the property 
in, or delivery thereof to, any person entitled thereto or by way of 
compensation for such liability as aforesaid, or a trustee for him, on 
such terms as it thinks just. Such order itself would be enough to vest 
the property in the person specified without any assignment or convey¬ 
ance for the purpose. 

Where the disclaimed property is of a leasehold nature, the Court 
shall not make such vesting order in favour of a sub-lessee, mortgagee, 
or holder of a charge by way of demise except upon the terms that he 
shall be subject to the same liabilities and obligations as those to which 
the company was subject under the lease at the date of the winding 
up or that he shall be subject only to the same liabilities and obligations 
as’ if the lease had been assigned to that person at that date. Where 
the terms of the vesting order are not accepted by the under-lessee or 
the mortgagee, he shall be excluded from all interest in and security 
upon the property and the Court may make the vesting order in favour 
of any person liable, either personally or in a representative character, 
and either alone or jointly with the company, to perform the lessee s 
covenants in the lease, freed from all estates, encumbrances and interests 

created therein by the company. . . j 

If, as a result of a disclaimer, any person is in any respect injured, 

he shall be deemed to be a creditor of the company to the amount °* 
the compensation or damages payable in respect of the injury, and m y 
prove it as a debt in the winding up. 

Liquidator’s duty as to pending winding up 

If the winding up is not concluded within one year after its com- 
mencement the liquidator in every kind of winding up is required by 
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s. 551 of the Act, unless exempted from so doing by the Central Govern¬ 
ment, to file in Court or with the Registrar, as the case may be, a 
statement in the prescribed form and containing the prescribed parti¬ 
culars duly audited by a person qualified to act as auditor of the 
company, with respect to the proceedings in, and position of, the liqui¬ 
dation within two months of the expiry of such year and thereafter 
until the winding up is concluded, at the intervals of not more than 
one year, or such shorter intervals as may be prescribed. No such audit 
will, however, be necessary where the liquidator in the compulsory 
winding up files an account of his receipts and payments in Court as 
required by s. 462 of the Act since such account is caused to be audited 
by the Court as provided in that section. 

Where the statement as aforesaid is filed in Court, a copy thereof 
should also be simultaneously filed with the Registrar to be kept by 
him along with the other books of the company. 

The statement should be open to inspection by any person stating 
himself in writing to be a creditor or contributory of the company or 
his agent at all reasonable times on payment of the prescribed fee. 
Such person may also get a copy of the statement and even an extract 
therefrom if desired. 

Penalties provided by the section are: (i) fine to the extent of 
Rs. 500 for every day of the liquidator’s failure in complying with the 
requirements of the section; (ii) imprisonment for a term extending 
to six months or fine to the extent of Rs. 1000 or both for the liquidator’s 
wilful default in causing the statement to be audited by a qualified 
auditor; and (iii) sentence provided in s. 182 of the Penal Code for 
the person untruthfully stating himself to be a creditor or contributory 
of the company for the purpose of taking inspection of the statement 
or receiving copy thereof or extract therefrom. 


Liquidator’s duty as to payment into bank 

By s. 552, every Official Liquidator is required to pay all moneys 
received by him as liquidator of any company into the public account 
of India in the Reserve Bank in such manner and at such times as may 
be prescribed. 

Every other liquidator is required to pay such money into a Sche¬ 
duled Bank to the credit of a special banking account called ‘Liquidation 
account of . . . Company’, or \ . . Company Limited*, or \ . . Company 
Private Limited’ as the case may be, unless he is otherwise ordered by 
the Court for reasons of advantage to the creditors or contributories. 
In any case, he cannot retain with himself for more than ten days any 
sum exceeding Rs. 500 or such other amount as the Court may autho¬ 
rise. If he does so retain it, he shall, unless a satisfactory explanation 
is tendered, pay interest on the amount so retained in excess at the 
rate of 12 per cent, per annum and such penalty as may be prescribed 
by the Registrar, and shall further be liable to disallowance of all or 
such of his remuneration as the Court may think fit. He may also be 
removed from his office by the Court and shall be liable to pay expenses 
occasioned by reason of his default (s. 553). 

In any case, neither the Official Liquidator nor any other liquidator 
can pay any moneys received by him in his capacity as such into any 
private banking account (s. 554). ... 
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Liquidator’s duty as to unclaimed dividends, etc. 

Yet another duty is imposed on a liquidator by s. 555 of the Aof 

nnH- l * -u e h!f S t0 h °7 he must deal with unclaimed dividends and 
the^rnm^^ durm l the windin S up and on the dissolution of 

in ^ fi J St sub-section Provides that, if the liquidator has 

kjf, bands or under his control any money representing dividends 
payable to any creditor which had remained unpaid for six months aftpr 

h ' r T, ° n wblc u h u tne y were declared, or assets refundable to any 
contributory which have remained undistributed for a like period after 
they became refundable, he shall forthwith pay that money into the 
public account of India in the Reserve Bank of India in a separate 
account to be known as the Company’s Liquidation Account. Sub¬ 
section (2) provides that he shall similarly pay into that account any 
money representing unpaid dividends or undistributed assets in his 
hands at the date of the dissolution of the company. The receipts of 
the Reserve Bank of India for the money so paid shall be an effectual 
discharge of the liquidator in respect thereof as provided by sub¬ 
section (4). 

It may be noted, however, that, where the company is being wound 
up by the Court, the liquidator under s. 552 is required to pay all 
moneys received by him as such into the public account of India in 
the Reserve Bank, and sub-section (5) of this section, therefore, pro¬ 
vides that, in such a case, the liquidator shall make the payment into 

the Companies Liquidation Account by transfer from the account in 
the Reserve Bank. 


Where the company is wound up voluntarily or subject to the super¬ 
vision of the Court, sub-section (6) provides that the liquidator shall, 
when filing a statement in pursuance of sub-section (1) of s. 551 as 
regards proceedings in liquidation noted above, indicate the sum of 
money which is payable to the Reserve Bank of India as unclaimed 
dividends or undistributed assets and which he has had in his hands 
for six months preceding the date to which the statement is brought 
down, and pay that sum into the Companies Liquidation Account with¬ 
in 14 days of the date of filing that statement. 

Sub-sec. (3) of the section requires the liquidator, when making 
any payment, referred to in the first two sub-sections as aforesaid, to 
furnish to such officer as the Central Government may appoint in that 
behalf a statement in the prescribed form setting forth the nature of 
the sums, the names and last known addresses of the persons entitled 
to participate therein, the amount to which each is entitled and the 
nature of his claim thereto. 

It is not to be assumed, however, that the persons entitled to parti¬ 
cipate in the sums so paid into the Companies Liquidation Account 
have lost their right forever. Sub-section (7) of the section, on the 
contrary, leaves liberty to such persons to apply to the Court, for an 
order for payment of any of these sums due to them, and the Court, 
after calling upon such officer as the Central Government may appoint 
in that behalf to show cause within one month from the date of the 
service of the notice why the order should not be made and hearing 
his objections, if any, make the necessary order if it is satisfied about 
their claim. 

Instead of applying to the Court, any such person may apply to the 
Central Government for an order for payment of the money claimed by 
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him, and in that case, the Central Government may, on being satisfied 
whether on a certificate by the liquidator or otherwise as regards the 
validity of the claim, and that no application to the Court is pending in 
that behalf, make an order for the payment of the money due to him 
after taking such security as it may think fit. 

The ne^t sub-section provides for a further disposition of the sums 
paid into the Companies Liquidation Account after they have remained 
unclaimed for a period of fifteen years. It says that the sums shall then 
be transferred to the general revenue account of the Central Govern¬ 
ment subject, of course, to any claim that may be allowed under the 
foregoing sub-section as if such transfer had not been made. 

Sub-sec. (9) of the section provides penalties for defaults in com¬ 
plying with the provisions of the section requiring the liquidator to 
pay into the Companies Liquidation Account the moneys referred to 
therein. It says that any liquidator retaining any money which should 
have been paid by him into the Companies Liquidation Account under 
this section shall (a) pay interest on the amount retained at the rate 
of 12 per cent, per annum, and also pay such penalty as may be deter¬ 
mined by the Registrar, provided that the Central Government may in 
a proper case remit either in part or in whole the amount of interest 
which the liquidator is required to pay under this clause; (b) be liable 
to pay any expenses occasioned by reason of his default; and (c) where 
the winding up is by or under the supervision of the Court, also be 
liable to have all or such part of his remuneration as the Court! may 
think just to be disallowed, and to be removed from his office by the 
Court. 

On a careful examination of this sub-section, there appears a draft¬ 
ing defect in cl. (c) inasmuch as the penalties provided therein are 
made applicable ‘where the winding up is by . . . the Court’, i.e. to an 
Official Liquidator. An Official Liquidator, it will be recalled, is ap¬ 
pointed by the Central Government and - automatically, as it were, be¬ 
comes the liquidator of the company on an order for its winding up 
being made by the Court (vide s. 449) and further, the prescribed fees 
payable to him have, by s. 551(2), to be paid to the Central Govern-} 
ment out of the assets of the company. Accordingly, it is difficult to 
understand how the Court can have any power to remove the Official 
Liquidator or disallow any part of his ‘remuneration’ as contemplated 
by cl. (c) of sub-sec. (9) of the section as aforesaid, and why it cannot 
exercise that power in the case of a liquidator in a voluntary winding 
up, particularly when such liquidator has been subjected to the same 
liabilities by sub-sec. (2) of s. 553 for retaining with him at any* time 
any sum exceeding Rs. 500 in contravention of sub-sec. (1) of that 
section. Cl. (c) of sub-sec. (9) of s. 555, therefore, peremptorily requires 
to be suitably amended by some such expression as ‘Except where the 
winding up is by the Court’ or ‘Where the winding up is voluntary or 
under the supervision of the Court* being substituted for the words 
‘Where the winding up is by or under the supervision of the Court’ at 
present appearing in that clause. 


Enforcement of liquidator’s duty to make returns, etc. 

In the event of a default by a liquidator in filing, delivering or mak¬ 
ing any return, account or document, or in giving any notice which he 
is required by law to file, deliver, make or give, a notice may be served 
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upon turn to make good the default within 14 days. If he fails to do so 
the Court may, on an application by any contributory, creditor or the 
Registrar, make an order directing him to make good the default with¬ 
in such time as may be specified therein, and providing that the costs 
of and incidental to the application shall be borne by him (s 556) 


LECTURE XIX 

CONSEQUENCES OF WINDING UP AND DEFUNCT COMPANIES 

Consequences as to members — Consequences as to creditors _ 

Consequences as to dispositions by the company — Consequen¬ 
ces as to servants — Consequences as to officers — Consequences 
as to proceedings against the company — Consequences as to 
costs —Consequences as to documents — Defunct companies. 

Consequences as to members 

It has already been stated that a member of a company is liable and 
bound to pay full amount on the shares held by him. This liability con¬ 
tinues even after the company is taken into liquidation. But for the 
purposes of the winding up proceedings, he is described by the Act as 
a contributory and certain changes occur in his status, rights and liabi¬ 
lities, on the company going into liquidation, as a result of some imper¬ 
ative provisions of the Act. 


Contributories 

The term ‘contributory’ is defined in s. 428 of the Act. It means 
every person liable to contribute to the assets of a company in the event 
of its being wound up and includes the holder of any shares which are 
fully paid up; and in all proceedings for determining and in all proceed¬ 
ings prior to the final determination of the persons who are to be deem¬ 
ed contributories includes any person alleged to be a contributory. The 
section, however, does not state who are the persons liable to contribute 
to the assets of the company on its being wound up. One must look to 
s. 426 for that, which says that persons liable to contribute are every 
present and past member of such company subject to the qualifications 
mentioned in the section. The qualifications so mentioned deal with 
the circumstances in which such persons are liable to contribute and 
also the extent of their liability. 

The list of contributories is made out in two parts A and B in accord¬ 
ance with s. 426. A contributories are the present members of the 
company, i.e. those who are members at the commencement of the 
winding up. B contributories are the past members of the company, i.e. 
those who have ceased to be members within a year preceding the 
winding up. A person who has legally been a member and has ceased 
to be such is a past member. In the term ‘past member’ are, therefore, 
included persons whose shares have been forfeited, surrendered, can¬ 
celled, or transferred within that year (Off. Liqr. y. Jarnna Prasad, 31 
All 417). All such persons are liable to be placed on the B list. 
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In the ease of a deceased member, his legal representatives are 
liable as contributories to contribute to the assets of the company in 
discharge of his liability ‘in a due course of administration’ of his estate. 
In case of default, proceedings may be taken for administering the 
estate of the deceased member and compelling payment thereout of the 
money due. Such legal representatives include the surviving copar¬ 
ceners if the deceased contributory was a member of a Hindu joint 
family governed by the Mitakshara School of Hindu law. (S. 430). 

In the case of an insolvent member, his assignees in insolvency 
represent him for all the purposes of the winding up as contributories 
(s. 431). 

In the case of the winding up of a body corporate which is a mem¬ 
ber, the liquidator of such body corporate represents it as a contributory 
for all the purposes of the winding up of the company (s. 432). 

Nature of contributories* liability 

Section 429 defines the nature of the liability of a contributory. It 
says that the liability of a contributory shall create a debt accruing due 
from him at the time when his liability commenced, but payable at the 
time specified in the calls made on him for enforcing that liability. In 
other words, the liability of a contributory, though commencing at the 
date of the winding up is only contingent during the winding up inas¬ 
much as, until a call is made, it is nothing more than a mere liability 
to contribute, if necessary, to the assets of the company for payment of 
the debts due to its creditors and expenses of the winding up. Such 
liability, however, creates a debt under the section but it does not be¬ 
come payable until a call is made. In this connection it must be noted 
that the liability under this section stands in striking contrast with the 
liability of a member of a company under s. 36 (2) of the Act which says 
that all moneys payable by any member to the company under the memo- 
randum or articles shall be a debt due from him to the company. It will 
be observed that whereas the debt contemplated by s. 36(2) of the Act 
arises e x contractu, i.e. as a result of the contract of membership in the 
company, the debt contemplated by s. 429 in reference to the liability of 
a contributory is created ex lege, i.e. as a result of the statute, on the 
company going into liquidation. The true effect of the provisions of s. 
429, therefore, is to give to the liquidator a new cause of action which 
a company itself might not have. For instance, if the claim of a com- 

any call from a member is barred by limita¬ 
tion such member becomes liable to pay all that has remained unpaid 
on Ins shares including the unpaid call when the company goes into 
bqiu&tion [In re Whitehouse, 9 Ch.D. 595; Jagannath Prasad v. U.P. 
Flow- Mills Co. Ltd., 38 All. 347; Prayan Prasad v. Gaya Bank and 
TradersAssociation, 10 Pat. 249; Pokhar v. Flour Mills Co. Ltd., A.I.R. 
1934 Lah. 1015; In re East Bengal Sugar Mills Ltd., (1940) 2 Cal. 1751 
Accordingly, where the company goes into liquidation during the 
pendency of a suit or an appeal by the company in respect of a call 
against any of its members, the cause of action does not survive to the 
liquidators and they cannot be brought on record as representatives of 
the erstwhile company. They can only exercise their statutory right 

l he A< * ( Pudukottai Ceramics Ltd. v. Sethu, A.I.R. 1956 
Mad. 448). Again, it is no answer to this statutory liability that there 
had been an arrangement between the member and the directors to 
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exclude such liability (Geoffrey v. Sikdar Iron Works Ltd., 59 Cal. 
1099). 

Further, no time runs against the liquidator until he makes a call 
on the contributories, because, as already stated, the liability of a con¬ 
tributory to pay on his shares creates a new debt which becomes pay¬ 
able only when a call is made on him, and the article of the Limitation 
Act which applies to a suit by the liquidator to recover the amount of 
call so made is article 120 and not article 112 of the Limitation Act, 
1908 (article 113 of the Act of 1963, article 112 of the Act of 1908 pro¬ 
viding a period of three years for a suit by a company to recover a call 
being omitted in the new Act) (Mahomed Alcbar v. Associated Banking 
Corporation, 52 Bom. L.R. 559; L. Gupta v. Vishnu, A.I.R. 1956 Nag. 
204). Let it be observed in this connection that with regard to other 
claims of the company, whether against the contributories or outsiders, 
there is no revival of the cause of action on the winding up of a com¬ 
pany, and the time continues to run even after a liquidator is appointed 
[Hansraj Gupta v. Off. Liqr. of the Dehra Dun Mussoorie Tramway Co., 
35 Bom. L.R. 319 (P.C.) ]. If, therefore, a claim of a company is barred 
before liquidation, the liquidator cannot recover the same (Upper India 
Rice Mills v. Jaunpur Sugar Factory Ltd., 25 All L.J. 277). 


Extent of liability 

Now, a member on the A list is liable to the extent to which his 
shares are not fully paid up. But the liability of a member on the B 
list arises only if (1) it appears to the Court that the existing members 
are unable to satisfy the contributions required to be made by them, 
and (2) the debts incurred by the company while he was a member 
remain unpaid after applying all the contributions of the A contribu¬ 
tories and all the assets of the company pari passu towards payment of 
all its debts irrespective of the date when they were incurred. Even if 
this second condition were present, a past member would have to pay 
nothing if the transferee of his shares had paid for them in full. In 
other words, a past member is liable to be called upon to pay only so 
much of the amount, if any, on the shares that may have remained un¬ 
paid by his transferee as a present member as is necessary to pay the 
debts or any part thereof incurred while he was a member. 


Claim to set-off 

It may be that as against the liability of a contributory under the 
above provisions, there may be some amount due to him from the com¬ 
pany in his character as a member in the form of dividends, profits or 
otherwise. Section 426(1) ( g) provides that in such a case the sum due 
to such contributory shall not be regarded as the debt due from the 
company where the claim of any outside creditor of the company is out¬ 
standing. It means that the contributory in that case has to make his 
contribution to the assets of the company without any right to claim a 
set-off in respect of the amount due to him from the company by way 
of dividend, profits or otherwise Accordingly, he wifi not be. allowed 
any such set-off against calls made by the liquidator during the wind 

ing up of a company (Pure Milk Supply Co Ltd. v. Han Singh, A.I.R. 
1963 Punj. 22). Such amount, however, will be taken into acc .? ul jM 
the purpose of the final adjustment of the rights of the contributories 

inter se. 
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As regards moneys due from a contributory of the company on any 
other account, the Court may, by s. 469, order him to pay them in the 
manner directed by it, and no set-off in respect of any amount that may 
be due to him from the company on any independent dealing or contract 
can be allowed to him except in the case of an unlimited company, or 
unless such contributory is a director, or manager of a limited company 
with unlimited liability. The principle is that where a person entitled 
to participate in a fund is also liable to make a contribution in aid of 
that fund, he cannot be allowed to participate until he has fulfilled his 
duty to contribute [ Re Peruvian Railway Construction Co. (1915) 2 
Ch. 144, 150]. The set-off in respect of any such moneys or any other 
amount due to him in respect of any dividends may, however, be allow¬ 
ed in any case against any subsequent call if all the creditors of the 
company are paid in full It will be observed that the section invests 
the Court with a discretion whether to grant or refuse to grant an 
order against a contributory in respect of a claim other than a call. 
Where, therefore, the Court refuses to grant such order, the liquidator 
must proceed by way of a civil suit to enforce the claim, and it would 
then be open to the contributory to plead the ordinary legal defences 
including a right to set-off to such a claim. There is nothing in s. 469 
which can reasonably be construed as a general deprivation of contri¬ 
butories of the right of set-off [ Shri Nath Sah v. Off. Liqr., Benares 
Bank Ltd., (1941) All. 153 (F.B.) ]. 

The expression ‘money due’ as used in s. 469 means that the money 
must be legally due without being affected by the bar of limitation. If 
the claim is barred at the date of the application by the liquidator for 
an order under that section the amount of the claim cannot be said to 
be ‘money due’ within the meaning of that section and the Court will 
dismiss the application on the ground that it is barred by time ( Hansraj 
Gupta’s case, supra; Sri Narain v. Union Bank of India, A.I.R. 1924 
Lah. 55; Malabar Petroleum Co. v. Continental Oil Co., A.I.R. 1963 Mad. 
307). In Hansraj’s case, the Privy Council after holding that an appli¬ 
cation under s. 186 of the Act of 1913 (corresponding to s. 469 of the 
present Act) could not be regarded as a ‘suit instituted’ or ‘an applica¬ 
tion made’ under s. 3 of the Limitation Act of 1908 (s. 3 of the Act cf 
1963) went on to observe: 

“There is, however,* another aspect of the case in which the last mentioned 
Limitation Act) plays a most important role, and that is in considering 
whether the three sums which the liquidator seeks to recover from the appellants 
were at the date of the application ‘moneys due’ within the meaning .of s. 186 . 
If they were not, that section had no application and the Court would have had 
no power to make the order which is made.” 


Obligations of directors , etc. with unlimited liability 

One more provision may be noted here as regards directors and 
managers with unlimited liability. Section 427 of the Act says that in 
the winding up of a limited company a director or manager, present or 
past, whose liability is unlimited is liable to contribute to the assets of 
the company to an unlimited extent over and above his liability (if 
any) to contribute as an ordinary member of the company. But there 
limitations to this liability. A past director or manager is not liable 
it he has ceased to be as such, for a year or upwards before the wind- 
mg up. Secondly, such director or manager shall not be liable in 
respect of any debt or liability of the company contracted after he ceas- 
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ed to hold office. And thirdly, subject to the articles of the company a 
director or manager, present or past, shall not be liable to make akv 
contribution unless the Court deems it necessary in order to satisfy the 
debts and liabilities of the company, and the costs, charges and ex¬ 
penses of the winding up. It will be observed that even a present or 
past director or manager will not ordinarily be called upon to make anv 
contribution in pursuance of his unlimited liability until it is found that 
all the present and past members of the company are not in a position 
to satisfy the debts of the company. In fact, he may be called upon to 
contribute practically after all the resources of the company are ex¬ 
hausted and yet the debts of the company are not fully discharged. 


Enforcement of liability 

Now, the liability to contribute, of both past and present members, 
is enforced by means of calls. When the winding up is by the Court, the 
liquidator makes calls with the sanction or under an order of the Court. 
On a voluntary winding up the liquidator can make calls without the 
sanction of the Court. As soon as the call is made, the debt created by 
the liability of the contributory on winding up becomes, as stated 
earlier, payable to the extent of the amount of the call as provided in 
s. 429 of the Act. 

If the call is not paid, the Official Liquidator may, in the case of a 
compulsory winding up, apply to the Court for what is called ‘a balance 
order’ which is a summary statutory proceeding for the purpose of 
enabling the liquidator to get payment from a contributory in lieu of 
proceeding by action [Ex p. Whinney, re Sanders, (1884) 13 Q.B.D. 
476]. Notwithstanding such order, the liquidator can also institute an 
action for recovery of the amount of the same call and this right is, it 
will be recalled, expressly reserved by s. 480 of the Act. Where, how¬ 
ever, a director has received a present of fully-paid shares from the 
company’s vendors, he cannot be held liable as a contributory for un¬ 
paid shares, though he may be made liable for misfeasance [ Carling’s 
case, (1875) 1 Ch.D. 115; Re Innes & Co., (1903) 2 Ch. 376]. On the 
other hand, a person to whom fully paid shares have been allotted in 
pursuance of a contract which is fraudulent or shows on the face of it 
that the consideration given to the company is illusory or clearly not 
equivalent to the nominal value of the shares, may be held liable as a 
contributory to pay for the shares in full if the contract is avoided in 
appropriate proceedings and the register of members is rectified (Alote 

Estate v. Hiralal , A.I.R. 1971 S.C. 920). 


Restriction on transfer of shares, etc. 

In addition to the liability imposed by the foregoing provisions on 
the members of a company in the event of its being wound up, s. S6bot 
the Act imposes a sort of restriction on them, viz. that in the case ot a 
voluntary winding up, no transfer of shares except transfers made to or 
with the sanction of the liquidator shall be made and that: every altera- 
tion in the status of the members of the company after the commence¬ 
ment of such winding up shall be void. . . r 

In the case of a winding up by or subject to the ^^iSmsl^of 
Court, every disposition of the property (including actionable clO J 
the company and every transfer of shares or alteration ml 
its members made after the commencement of the wmding up shal 
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void unless the Court otherwise directs. Thus, the exercise of the 
discretion of the Court under the section is governed only by the general 
principles of justice and fairness [Re Steane’s ( Bournemouth ), (1950) 

1 All E.R. 21; Re T. W. Construction Ltd. (1954) 1 W.L.R. 540], and 
it was in exercise of this discretion that in Re Miles Aircraft Ltd. 

[ (1948) Ch. 188] the Court declined to sanction a sale by the company 
during the pendency of a winding up petition although it was support¬ 
ed by the debenture-holders. 

The Court likewise declined to decree specific performance of a 
contract for the sale of shares in a company after the commencement 
of winding up in Sullivan v. Henderson [ (1973) 1 All E.R. 48] on the 
ground that to grant such a decree would be tantamount to force upon 
the purchaser who had agreed to take a fully effective transfer of the 
shares, a transfer that, though valid between him and the vendor, would 
be void against the company. 

Consequences as to creditors 

Debts provable in winding up 

It has already been stated that a company can never be declared 
bankrupt. But, all the same, distinction has to be made, as regards the 
rights of the creditors of a company which is being wound up, as be¬ 
tween the winding up occasioned by reason of the company being un¬ 
able to pay its debts and the one occasioned by any other reason while 
the company is perfectly solvent. In the former case, the company is 
to be deemed insolvent, and the same rules prevail as to (1) the res¬ 
pective rights of secured and unsecured creditors, (2) debts provable, 
and (3) the valuation of annuities and future and contingent liabilities 
as are in force for the time being under the law of insolvency with 
respect to estates of persons adjudged insolvent (s. 529), while in the 
latter case, namely, where a solvent company is being wound up, all 
debts payable on a contingency and all claims against the company, pre¬ 
sent or future, certain or contingent, ascertained or sounding only in 
damages shall be admissible to proof against the company, a just esti¬ 
mate being made, as far as possible, of the value of such debts or claims 
as may be subject to any contingency, or for some other reasons do 
nof bear a certain value (s. 528). 

It will be observed from the provisions of these two sections that, 
as regards an insolvent company, only debts provable in the insolvency 
of an individual can be proved. Now, these are to be found in s. 46 of 
the Presidency-Towns Insolvency Act, 1909, which says that all debts 
and liabilities, present or future, certain or contingent, shall be deemed 
to be provable except claims for unliquidated damages arising other¬ 
wise than by reason of a contract or breach of trust. Subject to this 
limitation, therefore, every kind of liability, howsoever difficult of 
valuation, can be proved in the winding up of an insolvent company 
unless declared by the Court to be incapable of being fairly estimated 
[Hardy v. Fothergill, (1888) 13 Ch. App. 351], and the persons who cgn 
prove include not only the creditors to wh^n the company is indebted 
in sums presently due and whose debts are not due, but also those who 
have, or may have, any claim against th£ company. In other words, 
subject to the limitation as aforesaid, an/ liability existing at the date 
of die commencement of the winding up and not merely ‘due* at such 
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nqZ en i C T» n r „ b * pr ° vcd C fie Para ™ Plantations, Ltd. (No 2) 
(1948) 1 All E.R. 142], The term ‘liability’ for the purposes of these 
provisions is defined m the Explanation to s. 46 of the Presidency 
Towns Insolvency Act which, as already stated, specifies the debts and 
liabilities provable in the insolvency of an individual, and in the wind¬ 
ing up of an insolvent company. This Explanation runs as follows: 

“For the purposes of this section “liability” includes anv comoensatinn W 
work or labour done, any obligation or possibility of an obligation to pay money‘or 

WO ? h + °S- the b u rea u Ch of L a V ex P ress or implied covenant, contract ag^ee- 
ment or undertaking whether the breach does or does not occur, or i* not likelv 

it i°n C Sp° 5 r a Capab 6 ° f occu F rm S> before the discharge of the debtor, and generally 
or eX ??. ess . or implied engagement, agreement or undertaking to pav 

f resultm g m the payment of money or money’s worth, whether the 
l t • res ff cts amount, fixed or unliquidated; as regards time, present or 
future, certain or dependent on any contingency or contingencies; as to mode of 
valuation, capable of being ascertained by fixed rules, or as matter of opinion.” 

It is in this widest sense that, as stated earlier, any liability of the 
company existing at the commencement of its winding up may be 
proved. 


In case of mutual dealings between a creditor and the company, the 
creditor can only prove for the balance due to him at the foot of the 
account by virtue of s. 47 of the Presidency-Towns Insolvency Act read 
with s. 529 of the Companies Act, and the Official Liquidator cannot 
pay him anything more than what is due to him after setting off the 
amount due by him to the company (M. V. Sastry v. Messrs. Murlidhar 
Jhunjhunwala Ltd., A.I.R. 1964 A.P. 88). 

As regards the creditors who have obtained decrees against the 
company, their claims under the decrees may not be admitted by the 
liquidator where he thinks that the decrees were not properly obtain¬ 
ed [Off. Liqr., Gorakhpur Electric Supply Co. v. Siemens (India) Ltd., 
(1940) All. 730; Brij Lai v. Prakash Chand, A.I.R. 1960 Punj. 402]. 

Further, the liquidator cannot admit a claim which is barred by 
time. In the case of a solvent voluntary winding up of a company, 
he may admit such claims to proof only with the consent of the contri¬ 
butories [Re General Rolling Stock Co., Joint Stock Discount Co.'s 
Claim, (1872) L.R. 7 Ch. App. 646; Re Art Reproduction Co., Ltd. 
(1952) Ch. 89]. An acknowledgment of a debt in the balance-sheet 
of a company may,* however, in appropriate circumstances, save the 
claim from the bar of limitation, and in that case the liquidator may 
admit the claim to proof [Re Transplanters (Holding Company) Ltd., 
(1958) 2 All E.R. 711]. 

In addition to the principal amount of the debt, a creditor can prove 
for interest on the debt only upto the date of the winding up in the case 
of an insolvent company wound up either compulsorily or voluntarily. 
On the other hand, if the company is solvent, and there is a surplus after 
paying the capital and interest on all the debts upto the commencement 
of the winding up, interest will be payable from that date upto the date 
of payment of the debt. No interest will, however, be paid to the credi¬ 
tors whose debts do not carry interest, even when the company is found 
to be solvent (Off. Receiver v. Rao & Co., A.I.R. 1948 Mad. 64). 


Rights of secured creditors 

The position of a secured creditor in relation to the winding up of 
a company is quite different from that of an unsecured creditor. He 
has got several alternatives to choose from. He may (i) rely on his 
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security for the payment of all that may be due to him by way of 
principal and interest and ignore the liquidation altogether, or (u) value 
or realise the security and prove for the balance, or (iii) give up the 
security and prove for the whole amount. If he values his security, he 
cannot prove for more than the balance, though the security later 
realises less than his valuation [ Williams v. Hopkins, (1881) 18 Ch.D. 
370]. If he realises the security, then, too, he can prove for the balance. 
But in ascertaining the balance, he can include interest only upto the 
commencement of the winding up [Quartermain } s Case, (1892) 1 Ch. 
539]. If, on the other hand, the security is sufficient to. pay the debt 
and interest, interest will continue to run until realisation and there 
will not be any need for proving any kind of claim in the winding up. 
At any rate, where the secured creditor proceeds to realise the security, 
he is liable to pay all the expenses incurred by the liquidator (includ¬ 
ing a provisional liquidator, if any), for the preservation of the security 
before its realisation by virtue of the proviso to sub-sec. (2) of s. 529. 

Now, a secured creditor is one who has some mortgage, charge or 
lien on the company’s property. An attaching creditor whose attach¬ 
ment does not mature by sale thereunder is not a secured creditor by 
reason only of his attachment ( Goverdhandas v. Oft. Liqr ., 31 Bom. 
L.R. 1209), but a creditor who has obtained the appointment of a 
receiver of land by way of execution is a secured creditor ( Anglo - 
Indian Bank v. Davies, 9 Ch.D. 275). Similarly, a landlord is not a 
secured creditor because he has a power of distress [ Thomas v. Patent 
Lionite Co. (1881) 17 Ch.D. 250 at p. 257]. A creditor who has obtain¬ 
ed a garnishee order nisi attaching a debt due to the company but has 
not served it on the debtor before a winding up is also not a secured 
creditor [Re Stanhope Silkstone Collieries Co., (1879) 11 Ch.D. 160]. 
But a solicitor who holds a lien on the documents of a company for his 
costs is a secured creditor and must mention his lien in his proof [Re 
Sajety Ea^plosives, (1904) 1 Ch. 226]. 

Rights of unsecured creditors 

Lindley, L.J. observed in Re Oak Pitts Colliery Co. [ (1882) 21 Ch. 
D. 322 at p. 329] that the object of the Act is “to put all unsecured credi¬ 
tors upon an equality and to pay them pari passu”. Accordingly, all 
debts due to unsecured creditors are to be treated equally and paid 
pari passu. Judgment creditors have no priority, and even the secured 
creditors who prove for the balance of their claim after valuation or 
realisation of their security are in no better position. Similarly, the 
Union Government or a State Government cannot claim any preferen¬ 
tial treatment in respect of any debt due to it from a company in liquida¬ 
tion save and except those specified in s. 530 of the Act to be presently 
noticed ( Governor-General v. Shiromani Sugar Mills, 48 Bom. L.R. 
482, F.C.; Naoshir v. Dist. Collector, A.I.R. 1965 A.P. 159), and the view 
of the Bombay High Court in Motor Emporium Co. v. Moos (29 Bom. 
L.R. 1446) that s. 49 of the Presidency-Towns Insolvency Act can apply 
to give a first priority to any Government debt as distinguished from 
those mentioned in s. 230 of the Act of 1913 (s. 530 of the present Act), 
it is submitted, is incorrect. Section 530 of the Act which, as will be 
presently seen, sets out various kinds of claims and debts which are 
entitled to a preferential treatment in respect of payment, and being 
exhaustive in its provisions, it necessarily excludes the application of 
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f A He I , nS ° 1 n VenCy , Act as aforesaid (Hansraj v. Off Liar SI All 
665). Accordingly, it has been held that a trade debt due to t Jr ' 

ermnent is not entitled to priority over other unsecurVcTeditors in 

r^^S “c ° f 3 COmpany C 7ri re Northern Bengal Co M (MMn 
fi 78 It’t Se rZ ry ,° f Sme V ' Pun]ab ^dustrial Bank Ltd 12 La* 1 
i I R 1967 1 K ™ V ;, * CTala - Transport Corporation" Ud' 

196715 ?^’ and 11131 stay of execution proceedings initiated hv 
in respect thereof can be granted as a matter of course (In re P P Dp 

f S°-> A I.R 1953 Cal. 309). Under the English Act, too, the Crown as 
a general rule has no prerogative to be paid first and in full out of the 

this rile at thesame t^T ““ nUmerOUS “ d imP ° rtant exceptiona ‘° 


Mode of proof of debts 

In a winding up by the Court, the Court fixes the time within which 
the creditors of the company are to prove their debts or claims (s. 474). 
A creditor who does not prove within such time, however, does not lose 
his right altogether. He can prove as long as there are any assets with 
the liquidator which have not been distributed, but, in so doin<* h* 
cannot disturb any dividend already paid [Re General Rolling Stock 
Co., Joint Slock Discount Co.’s Claim , (1872) L.R. 7 Ch. App. 646; Re 
Metcalfe , (1879) 13 Ch.D. 236]. 

A debt may be proved by delivering or sending through post in a 
prepaid letter to the liquidator an affidavit in the statutory form speci¬ 
fying the debt. The liquidator then examines every such proof and 
notifies the person rendering it either that he admits or rejects it in 
whole or in part, or that he requires further evidence. The entjre 
procedure in this behalf is governed by the Winding up Rules made by 
the Supreme Court under s. 643 of the Act. 

Preferential payments 

Where the assets of the company available for payment of general 
creditors are insufficient to meet their claims, certain unsecured debts 
are paid even before the debenture-holders under any floating charge 
and before payment of any other debt of the company. Section 530 of 
the Act which deals with this matter says that, in a winding up, there 
shall be paid in priority to all other debts: (1) rates and taxes having 
become due and payable to the Central or a State Government or to a 
local authority within the twelve months next before the commence¬ 
ment of the winding up (the amount imposed and demanded as advance 
income-tax under s. 18A of the Income-tax Act, 1922, is a tax within 
the meaning of this clause as held in Joint Official Liquidators v. Commr. 
of Income-tax , A.I.R. 1954 Mad. 858); (2) all wages or salary (includ¬ 
ing wages payable for time or piece work and salary earned wholly or 
in part by way of commission) of any employee due for a period not 
exceeding 4 months within the 12 months next before the winding up 
and any compensation payable to any workman under any of the pro* 
visions of Chapter VA of the Industrial Disputes Act, 1947, not exceed¬ 
ing Rs. 1,000 for each employee or workman; (3) compensation pay¬ 
able under the Workmen’s Compensation Act, 1923, in respect of the 
death or disablement of any officer or employee of the company; (4) 
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all sums due to any employee from a provident, pension, gratuity or 
any other fund maintained by the company; (5) the expenses of any 
investigation held under s. 235 or 237 in so far as they are payable by 
the company; (6) all accrued holiday remuneration payable to any em¬ 
ployee or, in the case of his death, to any other person in his right, on 
the termination of his employment before or as a result of the winding 
up order or resolution; and (7) all amounts due in respect of contribu¬ 
tions payable during the 12 months before the winding up by the 
company as the employer of any person under the Employees’ State 
Insurance Act, 1948, or any other law for the time being in force. 

The term ‘employee’ in cl. (2) above is substituted for the words 
‘clerk or servant’ as used in a corresponding provision enacted in s. 
319(1) (b) of the English Act, 1948, and would, therefore, seem to 
include a secretary who devotes himself exclusively to the business of 
the company [Cairuey v. Back, (1906) 2 K.B. 746] and a director em¬ 
ployed as editor of a paper [Re Beeton & Co. (1913) 2 Ch. 279], but 
not a managing director [Re Newspaper Proprietory Syndicate, (1900) 
2 Ch. 349]. 

The amounts due under clause (7) which do not require to be form¬ 
ally proved do not have any priority where the company is being wound 
up voluntarily merely for the purposes of reconstruction or of amalga¬ 
mation with another company. So also the compensation payable under 
clause (3) does not have a priority where the company is being wound 
up voluntarily for either of the aforesaid purposes, or where the com- 
pany has, at the commencement of the winding up, rights capable of 
being transferred to and vested in the workmen under such a contract 
with insurers as is mentioned in s. 14 of the Workmen’s Compensation 
Act, 1923. Where such compensation happens to be a weekly pay¬ 
ment, the amount due in respect thereof shall be taken to be the amount 
of the lump sum for which the weekly payment could, if redeemable, 
be redeemed if the employer made an application for that purpose 
under that Act. 

The ‘preferential payments’ have priority also over a landlord’s 
right of distrain, if exercised within three months next before the wind¬ 
ing up order, and are a first charge on the goods distrained on, or the 
proceeds of the sale thereof. But if any money is paid under such 
charge to any person having a right to a preferential payment as afore¬ 
said, the landlord shall have the same right of priority as the person 
to whom the payment is made. 

Similarly, a person who has advanced money to the company for 
the purpose of paying wages, salary or holiday remuneration to any 
employee is entitled to priority to the extent as the employee would 
have been. 

Lastly, the debts specified in the section have to rank equally 
among themselves and to be paid in full unless the assets are insuffi¬ 
cient in which case they shall abate in equal proportions. 

Consequences as to dispositions by the company 

Fraudulent preference 

As regards the dispositions of the properties of a company, the 
bankruptcy rule as to fraudulent preference applies when an insolvent 
company is being wound up. Section 531 of the Act provides for this 

LCL—29 
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and states that any transfer of property, movable or immovable, delivery 
of goods, payment, execution, or other act relating to property which 
would, if made, taken or done by or against an individual, be deemed in 
his insolvency a fraudulent preference shall, if made, taken or done 
by or against a company, be deemed, in the event of its being wound 
up, a fraudulent preference (see s. 56 of the Presidency-Towns Insol¬ 
vency Act). 

In order to prove a fraudulent preference under this section, it 
must be shown that (1) the transaction took place within 6 months be¬ 
fore the presentation of the petition for winding up in case of a wind¬ 
ing up by, or subject to the supervision of the Court, or, as the case 
may be, before the passing of the resolution for winding up in the case 
of a voluntary winding up, and (2) that the dominant motive in the 
mind. of the company, acting by its directors, was to prefer one creditor 
to the other [In re Jackson and Bassford, (1906) 2 Ch. 467]. The test 
is whether the proper inference to draw from the facts is that the 
dominant motive actuating the debtor is that, in making the transfer, 
the debtor is doing what he himself felt bound or compelled to do. If 
so, the case is not of a fraudulent preference [ Nabin Kishori v. Jagne- 
shwar, A.I.R. 1933 Cal. 809; In re M. I. G. Trust Ltd., (1933) Ch. 542]. 
Thus, where a company executed a legal charge in favour of a bank on 
10th January, 1964, in performance of its obligation under the memo¬ 
randum of deposit of title deeds dated 8th May, 1951, which was duly 
registered under the Companies Act, and the company went into 
creditors’ voluntary winding up on 4th February, 1964, it was held that 
the legal charge did not amount to a fraudulent preference of the bank 
[Re William Hall ( Contractors ), Ltd., (1967) 2 All E.R. 1150]. 
Similarly, where, in a suit on the promissory note executed by the 
managing director of a company, the company sold to the creditor- 
plaintiff as a result of pressure of attachment before judgment of the 
buses belonging to the company, three of those buses for the suit claim 
and in addition made a cash payment of a certain amount, it was held 
that the transfer of buses could not be attacked by the Official Liqui¬ 
dator as a fraudulent preference when it was not alleged or proved that 
the whole of the suit claim was not due by the company (Off. Liqr. v. 
Rajagopala, A.I.R. 1966 A.P. 157). Likewise, where payment was made 
by the directors with a view to shielding themselves from civil or 
criminal proceedings, or otherwise under pressure froni the creditors, 
there is no fraudulent preference [Re Blackpool Motor Car Co. (1901) 
1 Ch. 77], nor is there a fraudulent preference if the dominant intention 
of the company was not to benefit the creditor but the company itself 
by keeping in good terms with the creditor [He F.I.E. HoldingsLtd 
(1967) 3 All E.R. 553]. But where a creditor making an advance takes 
from the debtor a promise to execute a charge at the request of ffie 
creditor, the Court will, in the absence of any other circumstance.., 
readily infer that the purpose of the forties was to the creditor 

the right to be preferred on request. Such an arrangeme debtor In 
for value is fraudulent and unenforceable, and when the debtor i 
t^fomlLnce of the promise in fact creates the charge at the request of 

An intention to perform a promise to prefer is Bassford, 

art? w 
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Buckley, J. observed in Jackson and Bassford’s case in this connection 
(at p. 477): 

“If a creditor of a corporation takes a promise to give a security in the future 
and holds it over so as not to injure the credit of his debtor, in order to escape the 
necessity of registering under s. 14 of the Companies Act, 1900, and thus disclosing 
to the creditors the fact that there is an incumbrance, it seems to me that is 
evidence of an intention to commit an actual fraud upon the general creditors 
from whom that information is withheld.” 

In a case where out of a number of creditors two at least were un¬ 
heeded while the rest were satisfied by the assignment of pro-notes or 
other valuable securities, it would be proper to find that there was on 
the part of the company an intent to prefer within the meaning of the 
section ( Chennakesava v. Off. Liqr., A.I.R. 1943 Mad. 54). 

Effect of transfer for benefit of all creditors 

Further, by s. 532, any transfer or assignment by a company of all 
its properties to trustees for the benefit of all its creditors shall be void. 
This includes a floating charge over all the assets of the company for the 
benefit of all its creditors [London Joint City Bank v. Herbert Dickinson 
Ltd., (1922) W.N. 13]. 

Effect of fraudulent preference of surety for company’s debt 

The foregoing two sections correspond to s. 320 of the English Com¬ 
panies Act, 1948. The provisions of the latter were to be found in the 
earlier English Acts, and it was held that the rule as to fraudulent pre¬ 
ference enunciated in those provisions did not apply if the payment was 
made with a view to giving preference to a surety or guarantor of the 
company’s debt [In Re Stenotyper Ltd., (1901) 1 Ch. 250]. This lacuna 
is removed by s. 321 of the English Companies Act, 1948, and the provi¬ 
sions of that section are incorporated in s. 533 of our present Act. Ac¬ 
cording to this section, even a payment made to a surety or a guarantor 
with a view to giving preference would be void if it fell within the scope 
of s. 531, and the guarantor or surety would be liable to refund to the 
liquidator any amount he might have received from the company. 
Besides, such guarantor or surety interested in property mortgaged or 
charged to secure the company’s debt would continue to be liable as 
such to the extent of the charge on the property or the value of his 
interest in such property, whichever is less. The section provides that, 
in any application made to the Court with respect to any payment or 
transaction on the ground that it was a fraudulent preference of a surety 
or a guarantor, the Court will have jurisdiction to determine any 
questions with respect to the payment or transaction arising between 
the creditor and the surety or the guarantor and to grant relief in 
respect thereof although the determination of such questions has no 
bearing on the winding up of the company. 

Voluntary transfer when void 

The Amendment Act, 1960, introduced a new section, being s. 531A 
which supplied an omission of a provision in the Act in respect of volun¬ 
tary transfers similar to the one contained in s. 55 of the Presidencv- 
Towns Insolvency Act and s. 53 of the Provincial Insolvency Act Bv 
tins section, any transfer of property, movable or immovable, or any 
delivery of goods, made by a company, not being a transfer or delivery 
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made in the ordinary course of its business or in favour of a purchaser 
or encumbrancer in good faith and for valuable consideration, if made 
within a period of one year before the presentation of a petition for 
winding up by, or subject to the supervision of, the Court, or the pass¬ 
ing of a resolution for voluntary winding up, shall be void against the 
liquidator. 


Floating charge when invalid 

Every floating charge is not valid for the purposes of the winding 
up, Section 534 says that a floating charge on the property or undertak¬ 
ing of a company, created within 12 months before the commencement 
of the winding up shall, unless it is proved that the company imme¬ 
diately after the creation of the charge was solvent, be invalid except to 
the amount of any cash paid to the company at the time of, or "sub¬ 
sequently to the creation of, and in consideration for, the charge to¬ 
gether with interest thereon at the rate of 5 per cent, per annum or 
such other rate as may, for the time being, be notified by the Central 
Government in the Official Gazette. A fuller discussion on this section 
has been given at p. 199, ante under the title ‘Effect of floating charge on 
winding up \ 


Consequences as to servants 


A winding up order by a Court operates as a dismissal or discharge 
of the servants of the company [ Chapman’s case,. 1 Eq.. 346]. Section 
445(3) of the Act enacts that such order shall be deemed to'be notice of 
discharge of the officers and employees of the company, except when 
the business of the company is continued, and such discharge relieves 
them from all obligations under their contract of service. Thus, where 
A agreed to act as a director of the company for seven years and not to 
engage in any competing business for seven years after he should cease 
to hold office, and the company was ordered to be wound up, it was held 
that the winding-up order operated as a wrongful dismissal of A, and 
that he was free from his agreement not to compete with the company 


[ Measures Bros. Ltd. v. Measures, (1910) 2 Ch. 248]. 

A voluntary winding up also in most cases operates as a discharge 
of the company’s servants. In Midland Counties District Bank v. Att - 
wood [(1905) 1 Ch. 357], it was held that the resolution for winding up 
did not operate as a discharge of the servants. The ground of this deci¬ 
sion was that the corporate existence and corporate powers of the com¬ 
pany subsisted, notwithstanding the winding up; and that as the liqui¬ 
dator was appointed by and was an officer of the company there was no 
change in the personality of the employer so as to ffismiss the servEmts. 
But in a later case Reigate v. Union Manufacturing Co. [ (1918) 1 “r °- 
592], the Court of Appeal considered the question and Scrutton, h. . 
after referring to the headnote to the Midland Bank s case, observed: 

“If that means that a resolution for voluntary winding up 

£ ma^nol £ ^ «UKT ZS£. VttZZ the 

and if was held that a voluntary winding up coupled with a sale of the 
company’s busmess operated as a dismissal Ttotea**^uaUy over- 
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by the company to provide employment for the period named, in which 
case no term will be implied authorising the company to discontinue its 
business by resolution for voluntary winding up during that period. 
Where there is no such definite agreement, the resolution for winding 
up would operate as a discharge of the employee [ Ogdens v. Nelson, 
(1905) A.C. 109; Fowler v. Commercial Timber Co., (1930) 2 K.B. 1; 
In re Railway & Electric Co., 33 Ch. D. 597; Shirlaw v. Southern 
Foundries, (1939) 2 K.B. 206; Re T. N. Farrer Ltd., (1937) 1 Ch. 352]. 

Consequences as to officers 

The term ‘officer’ as defined by clause (30) of s. 2 means any director, 
managing agent, secretaries and treasurers, manager or secretary [who 
under clause (45) after its amendment by the Amendment Act of 1974, 
can be an individual only], or any person in accordance with whose direc¬ 
tions or instructions the Board of directors or any one or more of the 
directors is or are accustomed to act, or where the managing agent, the 
secretaries and treasurers or the secretary is or are a firm, any partner in 
the firm, or where the managing agent or the secretaries and treasurers 
is or are a body corporate, any director or manager of the body corpo¬ 
rate, or where the secretary is a body corporate, any director, manag¬ 
ing agent, secretaries and treasurers, or manager of the body corporate; 
but except in ss. 477, 478, 539, 543, 545, 621, 625 and 633, the term does 
not include an auditor. The term, at any rate, would not include a 
shareholder [G. Tiruvengadachariar v. Velu Mudaliar , (1938) Mad. 
192], or a receiver and manager appointed by debenture-holders [He 
Johnson & Co. ( Builders) Ltd. (1955) 2 All E.R. 775], or the company’s 
bankers [Re Imperial Land Co. of Marseilles, (1870) L.R. 10 Eq. 298], 
or its solicitor unless he does all its work for a fixed salary [Re Great 
Western (Forest of Dean) etc. Co., 31 Ch.D. 496; Re Liberator Building 
Society, (1894) 71 L.T. 406]. 

It has been stated in Lecture XVII that, on the winding up of a 
company, the powers of the directors usually cease. 

It has been further stated that, by s. 477, the Court may call and 
examine any officer of the company or any person indebted to the com¬ 
pany, or who has property of the company in his possession, or who can 
give any information as to the company and order him to bring with him 
any books and documents relating to the company. The examination 
under this section is a strictly private proceeding to such an extent that 
if the person summoned for examination is attended by a solicitor, 
the examiner may, as a condition of such attendance, exact an under¬ 
taking from the solicitor not to use any information acquired during 
the examination for any other purpose than re-examination [Re London 
and Northern Bank, Haddock*s case, (1902) 2 Ch. 73]. 

A liquidator in a voluntary winding up or a creditor or contri¬ 
butory may apply to the Court to exercise its power under the ^aid 
section by virtue of s. 518 of the Act which, it may be recalled, enables 
them to apply to the Court for the exercise of all or any of the powers 
as if the company was being wound up by the Court. 

A reference has also been made to the power of the Court under s 
478 to order public examination of any person who has taken part in the 
promotion of the company, or has been director or officer of the com¬ 
pany on a report by the Official Liquidator that fraud has been com¬ 
mitted. There need only be a prima facie case of suspicion on the part 
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°f such liquidator (Re Bank of Hindustan, 13 Eq. 178) It will hr> ra. 
called that the Court may make such order on\ siniiar reXt bv t 
liquidator m the voluntary winding up under s. 519 of the Act. ^ y 


Misfeasance claims of the company 

Then again, the officers may be held liable on what is called a mis¬ 
feasance summons under s. 543 of the Act, if in the course of winding 
it appears that they (i) have misapplied, or retained, or become liabfe o? 
accountable for, any money or property of the company, or (ii) have 
been guilty of any misfeasance or breach of trust in relation to the com- 
pany. The section provides that the Court in such a case, on the appli- 
cation of the liquidator or of any creditor or contributory, may examine 
into the conduct of the officer concerned, and compel him to repay or 

ijnl t0re n } oney ° r Property or pay compensation in respect thereof. 

an orc * er unc ^ er this section is, or may be, made against a firm or 
a body corporate, e.g., where the managing agent is a firm or body 
ccnporate, the Court, by s. 544, has also got the power to make an order 
under that section in respect of any person who was at the relevant time 
a partner in that firm or a director of that body corporate. 

An application under the section, however, must be made within 5 
years from the date of the winding up order, or of the first appointment 
of the liquidator in the winding up, or of the misapplication, retainer, 
misfeasance or breach of trust, as the case may be, whichever is longer, 
i.e. whichever expires later. This period of 5 years appears to be 
extended by one more year by s. 458A. Under the Act of 1913 as 
amended in 1936, the period provided by s. 235 for such application was 
3 years. 


The reference to the date of the winding up order as the starting 
point of limitation for an application under the section originates in the 
change effected by the present Act in respect of the appointment of the 
liquidator in a winding up by the Court. Unlike the Act of 1913, the 
present Act does not require the Court to appoint a liquidator on a wind¬ 
ing up order being made since, by s. 449, the Official Liquidator 
appointed by the Central Government under s. 448, as if automatically, 
becomes the liquidator of the company on the order for its winding up 
being made. Accordingly, the starting point of limitation for an appli¬ 
cation under s. 543 in the case of a compulsory winding up would be 
the date of the winding up order, or of the misapplication, etc., which¬ 
ever is later. In the case of a voluntary winding up, however, appoint¬ 
ment of a liquidator is necessary to be made, and therefore, the limitation 
for an application under that section would commence from the date of 
the first appointment of a liquidator or of the misapplication, etc., which¬ 
ever is later. The same rule holds good also in the case of a winding up 
subject to supervision of the Court since such winding up is always 
preceded by a voluntary winding up and a liquidator is already 
appointed in respect thereof. 

It is necessary to bear in mind that the remedy provided by the sec¬ 
tion is a summary remedy ‘for enforcing in the liquidation of a company 
such liabilities as might have been enforced by the company itself or 
by its liquidator bj' means of an ordinary action’ [Re City Equitable 
Fire Insurance Co. (1925) Ch. 407, 527]. The section thus being a 
procedural one, does not create any new rights and does not deprive the 
aggrieved party of the normal remedy by way of a suit [In re Peeraan 
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Juharmal Bank, Ltd., A.I.R. 1958 Mad. 585; S. V. Venkatasubba v. 
Utilities (India) Ltd., A.I.R. 1964 Mad. 230]. Consequently, where the 
remedy by way of a suit is barred by time, the remedy under the section 
cannot be said to be lost on the ground that the section creates no new 
rights ( Palai Central Bank v. Joseph Augusti, A.I.R. 1966 Ker. 121). 
Even where a suit by the company is dismissed for default of appearance 
and an application for restoration thereof is also dismissed for the same 
reason, an application under the section is maintainable since sucn 
application is not a suit within the meaning of the Civil Procedure Code 
(Jaipur Vastra Vyapar Sangh Ltd. v. Shyam Sunder, A.I.R. 1970 
Raj. 91). 


Misapplication of money or property 

The term ‘misapplication’ as used in s. 543 by itself involves no 
mens rea. It does not involve any mental element such as dishonesty 
or fraud, not even negligence. It only means wrong or incorrect appli¬ 
cation, not necessarily wrongful application, and there can be a perfectly 
innocent misapplication. Even in cases of such innocent and honest mis¬ 
application of a company’s funds to objects not sanctioned by the memo¬ 
randum of the company or in contravention of the express provisions of 
the Act, the directors are liable to repay to the company the money so 
misapplied, and it is not at all necessary to prove any dishonesty, fraud 
or even negligence on their ’part for fixing the liability. Remarks of 
Lindley, L.J. on this point in Cullerne v. London, etc. Society quoted at 
p. 253 may be recalled, and it will be clear that directors acting ultra 
vires the powers of the company and parting with the company’s money, 
however bcma fide and even with the approval of the majority of the 
shareholders, can have no defence to an action by the company to com¬ 
pel them to replace the money. In Palai Central Bank’s case (supra ), 
where payment of dividend was made out of fictitious profits shown 
by falsifying the books of account of the company, the Kerala High 
Court held that it amounted to the misapplication of the funds of the 
company and that it was not necessary that the persons responsible for 
such payment personally benefited thereby. While explaining the 
meaning of the term ‘misapplication’, however, the Court observed that 
liability for any misapplication of the company’s funds under s. 543 can 
be imposed only where there has been dishonesty or fraud, or at least 
gross and culpable negligence. These observations, it is submitted, do 
not reflect the correct state of the law on the point since, quite apart 
from the remarks of Lindley, L.J. in Culleme’s case as aforesaid, s. 543 
itself prescribes no such qualification in respect of the ‘misapplication*, 
etc., presumably on the principle that directors are trustees of the com¬ 
pany’s funds charged with the duty of utilising those funds only in fur¬ 
thering the objects of the company as set forth in its memorandum of 
association and in the best interest of the members of the company. At 
any rate, the same High Court has held in K. Madhava v. Popular Bank 
(A.I.R. 1970 Ker. 131) that a mere declaration of dividend otherwise 
than out of the profits and at a time when the bank was, to the know¬ 
ledge of the directors, working at a loss is an act ultra vires the directors 
and is a case of misapplication of the bank’s capital resulting in loss to 
the bank and that it is for the directors to show, by virtue of s. 45H of 
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not ACt ' that the dividend > declared, had 


What is misfeasance? 

The word misfeasance’ as used in the section covers every mis¬ 
conduct of an officer of the company as such for which such officer 
ra^t have been sued apart from the section [Re Kingston Cotton Mill 

9°; !°tp 2 , i 0 Wi * Ch< 331; In the 7natter of Indo-Burma Industries 
Ltd., A.I.R. 1956 Cal. 648]. The misfeasance spoken of in the section is 

no misfeasance in the abstract, but misfeasance in the nature of a breach 
of trust resulting in a loss to the company (Off. Liqr. v. Dhirajlal, 58 
.LJom. UR 903). It means any breach of duty by an officer of the com¬ 
pany which involves a misapplication or wrongful retention of the com¬ 
pany s moneys [ Selangor United Rubber Estates Ltd. v. Cradock 
(1967) 2 All E.R. 1255]. By another definition given in Halsbury’s 
Laws of England (3rd Edition, Vol. 6 at p. 623) and quoted bv the 
Supreme Court in P. K. Nedungadi v. Malayalee Bank (A.I.R. 1971 
S C. 829), misfeasance and breach of trust include a breach by a pro¬ 
moter, director etc. of a duty to the company the direct consequence 
of which has been a misapplication or loss of its assets for which he 
could be made responsible in an action. Allegations or proof of fraud 
are not essential and it is immaterial that the offence is one for which 
the offender may be criminally liable. Accordingly, the applicant under 
the section has to show not only the misfeasance but also the damage in 
respect of which the company is to be compensated since the principal 
object of the provisions of the section is to compensate the company in 
respect of the loss or damage resultant on the misfeasance ( First 
National Bank v. Om Prakash, A.I.R. 1962 Punj. 433). Thus, where in 
spite of the resolutions of the board of directors that advances should 
be made only to solvent persons on adequate security and also with the 
sanction of the board in cases where the amount of loan exceeded a 
particular sum, large advances were made by the managing director and 
the secretary in contravention of the resolutions, and bulk of the 
advances were shared by the directors themselves including the manag¬ 
ing director, and there was total absence of check or supervision by the 
directors who werq closely inter-related, due to gross negligence and 
breach of duty, it was held that the charge of misfeasance was clearly 
established and the fact that some of the directors had repaid the 
amount advanced to them was immaterial so far as the question of mis¬ 
feasance was concerned ( K . NT Srinivasa v. Jt. Off. Liqrs., A.I.R. 1963 
Mad. 464). 


Scope of misfeasance proceedings 

It may be noted that it is generally the liquidator who proceeds 
under the section against delinquent directors and others whenever he 
sees good reasons for doing so, as a part of his duty to collect the asse^ 
of the company, and misfeasance summonses are frequently resorted . 
where, for instance, the directors have applied the funds of thecompa 
to objects not authorised by the memorandum, or paid ^"dends 
capital or made secret profits or sold their own property to the company. 
R must be remembered, however, that the section is "ot applicable to 
any and every claim which the company may have against anyot its 
officers It is strictly limited to claims in the nature of misfeasance or 
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breach of trust in the performance of their duties [Ke Etic, Ltd. (1928) 
Ch. 861]. In fact, it covers the case of a breach of trust in a wide sense 
including a breach of trust by negligence or something of that kind (K. 
Madhava v. Popular Bank, A.I.R. 1970 Ker. 131). 

It may further be noted that the proceedings under the section-can 
be taken against a delinquent director or any other officer during his 
lifetime and within the period of limitation as aforesaid. The right to 
proceed under the section or to continue the proceedings thereunder, on 
the construction of the section which uses the words ‘compel him’, does 
not survive on his death, so as to enforce the liability against his legal 
representatives in those proceedings (Off Liqrs., Muffasil Bank, v. Jugal 
Kishore, A.I.R. 1939 All 1; Manilal v. Vandravandas, A.I.R. 1944 Bom. 
193; Sankaran v. Kottayam Bank, A.I.R. 1946 Mad. 304; Re Peerdan 
Juharmal Bank Ltd., supra; Vishnu Ptil v. Sukh Sancharak Co. Ltd., 
AI.R. 1962 All. 88). The Supreme Court has, however, held in Off. Liqr. 
v. P. A. Tendolkar (A.I.R. 1973 S.C. 1104) that such proceedings can 
be continued against the legal representatives of a delinquent director 
or officer but, beyond declaring the liability of such director or officer, 
no order compelling them to do anything can be passed. Distinguishing 
this case stating that the decision therein concerned the liability of the 
legal representatives of the deceased director, a Division Bench 
of the Kerala High Court held in Alevakutty v. Off. Liqr. (AI.R. 1974 
Ker. 144) that an order under s. 543 could be enforced under s. 634 in 
the same manner as a decree made by a Civil Court and a receiver of 
the property and assets of the deceased director in the hands of his 
legal representatives could be appointed in execution of such order. At 
any rate, the mere fact that the director or officer concerned dies 
before such proceedings are commenced or, if commenced, during the 
pendency thereof, would not take away the right of the liquidator to 
proceed against his legal representatives by an action in cases where 
the right to sue survives ( Peoples Bank of Northern India Ltd. v. 
Desraj, A.I.R. 1935 Lah. 705; Brahmayya & Co. v. Ramaswami, A.I.R. 
1966 Mad. 247). For instance, in Ramskill v. Edwards (31 Ch.D. 100) 
where the directors of a company advanced the moneys of the com¬ 
pany upon an unauthorised security, it was held that the liability of +he 
directors was incurred by reason of a breach of trust (which is not a 
tort) and that the said liability survived against the estate of the deceas- 
ed director. Repelling the contention of the defendants that inasmuch 

uLwT ^ r ^ tor Geor g e Long was dead, his estate could not be made 
name, tne Court observed: 


h* ^ undoubtedly a bold contention, and if it succeeded, the result would 
be that any defaulting trustee would have only to die, and his estate would cease 

f ° r misfeasance. Not only there is no authority for such a proposi¬ 
tion, but it seems to me that it would be most pernicious to allow it.” P 

Lastly, a misfeasance summons issued, but not served upon the 
officer concerned before the dissolution of the company abates on such 
dissolution and cannot be revived on the dissolution being declared 
Unc * er s * 559 of the Act C^ e Lewis & Smart Ltd. (1954) 1 W.L.R. 

/OdJ. 

I” sc °Pe and nature of the Courts’ order on the summons, see 
the first paragraph at p. 259. 

<n,it a proceeding under the section being in the nature of a 

suit, may be compromised or settled in accordance with the procedure 
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° Q 33 i 3 of * e Civil Procedure Code [Vadilal v. Thakorelal 

l.Li.rt. (1954) Bom. 79]. 


Criminal liability and prosecution 


Section 539 provides punishment for falsification, destruction, muti¬ 
lation, alteration or fraudulent secretion of any of the books, papers or 
securities of the company which is being wound up. The gist of the 
offence is the intention to defraud or deceive any person. 

The next section provides penalty for frauds committed by officers 
of the company which has gone into liquidation on the creditors of the 
company in any of the ways specified in the section. Section 541 pres¬ 
cribes punishment for failure to keep proper accounts in regard to the 
company’s business and s. 542 penalises fraudulent conduct of the com¬ 
pany’s affairs and business besides empowering the Court to declare the 
personal responsibility of persons knowingly parties to such conduct for 
all or any of the debts of the company as it thinks fit and to give direc¬ 
tions for giving effect to such declaration. This section corresponds to 
s. 332 of the English Act, 1948, and it has been observed with reference 
to the latter by Pennycuick V-C. in Re Maidstone Buildings Provisions 
Ltd. [ (1971) 3 All E.R. 363] that a person performing the duties appro¬ 
priate to the office of a secretary of a company is not concerned in 
carrying on the business of the company, and that in order to be a party 
to the carrying on the business of a company within the meaning of s. 
332 (1), a person must have taken some positive steps, mere inertia 
being not enough. Accordingly, it was held in that case that even if in 
addition to being secretary of the company, P had acted as financial 
adviser to the company, and that as such, he was under a duty to give 
advice to the directors, his failure to give that advice was not sufficient 
to render him a party to the carrying on of the company’s business 
within the meaning of that section. Apart from it, however, if a delin¬ 
quent party against whom a declaration as aforesaid is made sub¬ 
sequently dies, his liability thereunder does not stand automatically 
abated (K. Nagendra Prabhu v. Popular Bank Ltd., A.I.R. 1970 Ker. 
120). In addition to these provisions, s. 538 provides penalties of im¬ 
prisonment for a number of offences committed by officers ofcompames 
either antecedent to or in the course of their winding up. The expres¬ 
sion ‘officer’ for the purposes of this section includes any person in 
accordance with whose directions or instructions the directors ot tne 

company have been accustomed to act. , .. . 

Section 545 provides the procedure for the prosecution of delinquent 


officers and members of a company. . . * 

If in the course of a winding up by, or subject to the supervision ot, 

the Court, it appears to the Court that any past or resent officer, or 

member of the company has been guilty of an offence m n r< ^°” j° d 
company, it may, either on the application of any interested m 

the winding up or of its own motion, direct the liquidator, either hims 

to prosecute the offender or to refer the matter ^JfFof ^ntZn 
latter case if the Registrar considers it to be a fit case for p 

ceedings for the purpose. No report shall>, ho " ’ d ™ on to make 

Reeis trar unless an opportunity is given to the accused person iu 

. in writing and of being heard thereon. 
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Similarly, if, in the course of a voluntary winding up, it appears to 
the liquidator that any such person as stated above has been guilty of a 
criminal offence in relation to the company, he shall forthwith report 
the matter to the Registrar. The Registrar may in this case do either 
of the three things, viz., (i) he may proceed as if the matter was referred 
to him by the Court; (ii) he may refer the matter to the Central Gov¬ 
ernment for further inquiry whereupon they shall investigate the matter 
and, if thought expedient, may apply to the Court for an order conferr¬ 
ing on any person designated by them all such powers of investigating 
the affairs of the company as are provided by the Act in the case of a 
compulsory winding up; or (iii) if he is of opinion that the case is not a 
fit one for prosecution, he shall inform the liquidator accordingly. The 
liquidator in the last case, if he holds a different opinion, may himself 
take proceedings against the offender after securing a sanction of the 
Court. In case, however, the liquidator does not make a report to the 
Registrar as he should, the Court may, on the application of any person 
interested in the winding up or of its own motion, direct the liquidator 
to make such report which, on being made, shall be dealt with by the 
Registrar in any one of the three ways mentioned above. 

In connection with every prosecution in pursuance of these provi¬ 
sions, it shall be the duty of the liquidator and of every officer and agent 
of the company, past and present (other than the defendant in the pro¬ 
ceedings) , to give to the Registrar all assistance he is reasonably able to 
give. ‘Agent’ here includes any banker, legal adviser or auditor of the 
company. In case of default, the Court may, on the application of the 
Registrar, direct performance of this duty. Where the liquidator is in 
default, the Court may order him to pay the costs of the application per¬ 
sonally unless it appears that the default was due to the liquidator not 
having in his hands sufficient assets of the company. 

Court’s power to grant relief in certain cases 

Section 633 of the Act empowers the Court to relieve an officer 
from his liability, both civil and criminal, in respect of his acts of com¬ 
mission and omission in certain cases. Sub-section (1) provides that 
if in any proceeding against an officer of a company for negligence, 
default, breach of duty, misfeasance or breach of trust it appears to the 
Court hearing the case that, though he is or may be liable in respect 
of the negligence, default, etc., he had acted honestly and reasonably, 
and that having regard to all the circumstances of the case including 
those connected with his appointment, he ought fairly to be excused, it 
may relieve him, wholly or partly, from his liability on such terms as 
it thinks fit. In a criminal proceeding in respect of negligence, default, 
etc., however, the Court has no power to grant relief from any civil 
liability which may attach to the officer concerned in respect of such 
negligence, default, etc. 

Where no such proceeding is brought and pending in any Court, but 
the officer apprehends that it will or, might be brought against him, he 
may under sub-section (2) apply only to the High Court for relief and 
the High Court will have the same power to relieve him as it would 
have had if such proceeding had in fact been brought under sub-section 
( 1 ) • 

It must be carefully noted that whereas relief under sub-sec. (2) 
against future liability can be allowed, only by the High Court, relief 
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und er sub-sec (1) can be granted by any Court in which the proceed¬ 
ings are brought. Thus, where directors were summoned before^ Court 

the r^ mal 7 Jun ^i ctlon fc T having acted as directors without obtaining 
the requisite qualification shares, it was held that that Court alone could 

s&SMr not the High Court CRe Gilt Edae 

Before granting any relief under either of the foregoing two sub¬ 
sections, however, the Court must, under sub-section (3), call upon the 
Registrar and such other person as it thinks necessary, by notice served 
in the manner specified by it, to show cause why such relief should not 
be granted. 

It must be noted that the power of the Court under the section is a 
discretionary one and can be exercised only when the Court is satisfied 
that the officer concerned had acted honestly and reasonably. The satis¬ 
faction of the Court in this behalf is not a mere ritual and is not met by 
mechanical averments in affidavits. It ought to be reached after serious 
and careful consideration of all the facts and circumstances of the case. 

To grant relief to an officer under the section in criminal proceedings 
for negligence or default, the absence of a criminal intention is not a 
relevant consideration. In fact, neither negligence nor default involves 
the concept of a criminal intention. What is relevant is whether the 
officer had acted honestly, i.e., in good faith and had a justifiable reason 
for escaping the penalty for such negligence or default (Public Prcse - 
editor v. Abdul Aziz, A.I.R. 1970 Mad. 311). 

The expression ‘relieve from liability’ as used in the section means 
relief from consequences, civil or penal, of negligence, default, breach 
of duty, misfeasance or breach of trust in relation to the formation and 
management of the affairs of a company. It does not and cannot imply 
the power to suspend the operation of any of the provisions of the Act 
or to relieve a company and its officers from their obligation to comply 
with any of the requirements of, or directions given by, the Act. 
Accordingly, the Court, for instance, has no power to extend time for 
holding an annual general meeting of the company by way of relief 
from liability for default in holding such meeting as required by s. 166 
of the Act (In re Coal Marketing Co. Ltd., A.I.R. 1968 Cal. 119), nor has 
the High Court any power under sub-sec. (2) to relieve a director 
from the statutory consequence of his vacating the office of director for 
contravention of s. 299(1) by virtue of s. 283(1) (i) of the Act (M. O. 
Verghese v. Thomas Steaphen and Co. Ltd., A.I.R. 1971 Ker. 223). 

Consequences as to proceedings against the company 

As stated in Lecture XVII, after the presentation of a winding up 
petition, the Court may, by s. 442, stay or restrain all suits and proceed¬ 
ings against the company, and when the winding up order is mad , 
the Official Liquidator is appointed as provisional hquidator, no suit o 
other legal proceeding can be commenced or if pending at the date 

‘ mp 3&‘S£S±? %£££> 2 2id A S .h T »o 

co“"I. c“S"5o“ d 5S) c, l“ 

Holdings Establishment of Vaduz v. Singer and Fnedlander Ltd. (1967) 
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2 All E.R. 1192], but not an application made during the progress of a 
suit filed after obtaining leave of the winding up Court, e.g., an applica¬ 
tion for amending the plaint (Zainab Bai v. Navayug Chitrapat Co. Ltd., 
A.I.R. 1969 Bom. 194). On the other hand, the defendant in an action 
by a company in liquidation cannot, without leave of the Court, counter¬ 
claim for an account and declaration as to an amount in excess of the 
company’s claim, whether one calls the counterclaim a separate action 
or a proceeding. He may, however, without such leave, set up a cross¬ 
claim in such action even for liquidated or unliquidated damages, but 
only as a set-off to reduce or extinguish the plaintiff’s claim [Langley 
Constructions Ltd. v. Wells, (1969) 2 All E.R. 46, C.A.]. 

As regards assessment and re-assessment proceedings under the 
Income-tax Act, they are not covered by the expression ‘other legal 
proceeding’ since by themselves they do not affect the properties and 
assets of the company in liquidation. The Income-tax Act is a complete 
Cede and confers exclusive power on the Income-tax officers in respect 
of these proceedings and ‘it would lead to anomalous consequences if 
the winding up Court were to be empowered to transfer these proceed¬ 
ings to itself and assess the company’s income-tax’ (S. V. Kondaskar 
v. V. M. Deshpande, A.I.R. 1972 S.C. 878; Off. Liqr. v. Commr. of Income- 
tax, A.I.R. 1970 Cal. 349). On the other hand, any proceeding by the 
Revenue authorities for the recovery of income-tax under the relevant 
provisions of the Income-tax Act would fall under the expression 
‘other legal proceeding’ and could be commenced or continued only 
with the leave of the winding up Court (Governor-General in Council 
v. Shiromani Sugar Mills Ltd., A.I.R. 1946 F.C. 16). 

It may be noted that the provisions of the said two sections are in¬ 
tended to achieve the main object of winding up which is, as already 
stated, to put all unsecured creditors on the same footing in the matter 
of payment of their claims, by compelling all the creditors to come in 
and prove their claims in the winding up so that a rateable and just 
distribution of the assets of the company may be effected (Re Inter¬ 
national Pulp and Paper Co. 3 Ch.D. 594, 598). 

It has also been stated that secured creditors are given liberty as a 
matter of course to proceed with any action for enforcement of their 
securities. In other cases, too, it is often given where outsiders are in¬ 
volved in some dispute with the company and the Court thinks that it is 
desirable that such dispute should be decided in a suit by the ordinary 
tribunals, as in the case of a suit for specific performance [ Thomas Plate 
Glass Co. v. Land, etc., Co., (1870) 11 Eq. 248]. The leave must not, 
however, be given on an ex parte application [Western and Brazilian 
Telegraph Co. v. Bibby, (1880) 42 L.T. 821]. 

Until the recent decision of the Supreme Court in Bansidhar v. Md. 
Ibrahim f A.I.R. 1971 S.C. 1292), there was a conflict of decisions among 
the High Courts on the question as to whether leave of the winding up 
Court under s. 171 of the Act of 1913 (replaced by s. 446 of the present 
Act in an amended form) was a condition precedent to the commencing 
or proceeding with any suit or other legal proceeding against a company 
in compulsory liquidation. The Supreme Court has now resolved that 
conflict in Bansidhar’s case and held that ‘the suit or proceeding insti¬ 
tuted without leave of the Court may be regarded as ineffective until 
leave is obtained, but once leave is obtained, the proceeding will be 
deemed instituted on the date granting leave’ (per Shah, J. at p. 1295). 
In so holding, the Court approved of the view of the Calcutta High Court 
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m Suresh Chandra v. Bank of Calcutta Ltd. [(1950) 54 CWN 83*n 
and expressly disapproved the contrary view expressed by the'same 
High Court earlier in Har Narain v. Kanhaiya Lai [ (1939) 2 Cal 2251 
^id by the Andhra Pradesh High Court in Godavari Sugar and 
Refineries Ltd. v. Kambhampati Gopalkrishnamurthy (A.I.R. 1960 A P 
74). The Court also mentioned three other cases which had taken the 
same view as Suresh Chandra v. Calcutta Bank Ltd. (supra), namely 
Nazir Ahmed v. Peoples Bank of Northern India Ltd. (A.I.R. 1942 Lah! 
289, F.B.), Peoples Industrial Bank Ltd. v. Ram Chander (A.I.R. 1930 
All. 503) and Roopnarain Ramchandra Pvt. Ltd. v. Brahmaputra Tea 
Co. Ltd. (A.I.R. 1962 Cal. 142). 

The Bombay High Court which recently had an occasion to con¬ 
strue and interpret s. 446 of the present Act in The Eastern Shipping 
Private Ltd v. Putco Private Ltd. (72 Bom. L.R. 697), however, distin¬ 
guished the view held by the Calcutta, Lahore and Allahabad High 
Courts in the cases just mentioned on the ground that the language of 
s. 446 of the present Act materially differed from that of s. 171 of the 
Act of 1913, and held, following the decision of the same Court in 
Jehangir v. Kasturchand (41 Bom. L.R. 583) on an analogous provision 
in s. 17 of the Presidency Towns Insolvency Act, that leave under the 
section was a condition precedent to the institution of any suit or other 
legal proceeding against a company in liquidation and accordingly, 
refused leave to proceed with a suit which was filed after obtaining an 
ex parte leave which was subsequently revoked. 

Similarly, the Madras High Court in construing s. 446 in Vadivelu 
v. Off. Liqr. (A.I.R. 1971 Mad. 311) relied upon a decision of the same 
Court in Ghose Khan v. Balasubba Rowther (A.I.R. 1927 Mad. 925) on 
the scope of s. 28(2) of the Provincial Insolvency Act which is ana¬ 
logous to s. 446 (1) of the Companies Act and held that the leave was a 
condition precedent for the institution of the suit or other legal proceed¬ 
ing against the company in liquidation and could not be granted sub¬ 
sequently so as to take effect retrospectively. It may be noted that 
almost all the decisions which were cited in the Supreme Court in 
Bansidhar’s case were considered by the learned Judge who decided the 
case and apparently preferred the view taken inter alia in Har Narain 
v. Kanhaiya Lai [ (1939) 2 Cal. 225] in -respect of s. 171 of the Act 


of 1913. ‘ A . „ . 

On a close scrutiny of the views of the Supreme Court in Bansv- 
dhcrr’s case and of the Bombay and Madras High Courts in the cases 
just discussed, it will be clear that whereas the Supreme Court would 
permit leave to be granted subsequently to any suit or proceeding ins - 
tuted without obtaining the leave, the two High Courts would not grant 
any such leave and the suit or proceeding would be ineffective as against 
the liquidator and the party concerned must institute a suit o 

proceeding after obtaining the leave. The ultimate effect of both the 
idews with respect to the bar of limitation, however, is nevertheless the 
same S shace Supreme Court has clearly ruled that, though leave may 
be^granted subsequent to the institution of a witj or f P?oceedmg such 
suit or proceeding will be deemed to have beenuistitut^ °n the date on 
which leave was granted. Accordingly, if the suit or procee 
barred by Umitatiol at the date on which the teci^her 

before or after its institution, it w High Courts 

materially 3 differs^from ” ^ &S Z J question 
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whether it is overruled by the latter will, it is thought, remain undecided 
until the High Courts revise their view in the light of the Supreme 
Court decision or the Supreme Court has an opportunity to consider 
the decisions of these High Courts in an appropriate proceeding. 

The section also provides that no suit or other legal proceeding pend¬ 
ing at the date of the winding up order shall be proceeded with except 
by leave of the winding up Court. 

Now, a question may arise as to the effect of a decree or order passed 
in a suit or proceeding commenced or proceeded with after a winding up 
older is made, without obtaining leave of the winding up Court. To 
answer this question, it is necessary to recall that, on a winding up order 
being made, it is the winding up Court which has the custody of all the 
properties and effects of the company through the Official Liquidator and 
controls the entire winding up proceedings and, therefore, it is but pro¬ 
per that its leave should be obtained before any suit or other legal pro¬ 
ceeding affecting the property of the company is either commenced or 
proceeded with, after the order for winding up of the company is made, 
so as to bind the Official Liquidator who is entrusted with the charge of 
conducting the liquidation of the company under the supervision and 
control of the winding up Court, with any decree or order that may be 
passed in such suit or proceeding. The Court, having regard to the 
object of the winding up as aforesaid and to the nature of the claim 
made in the suit or other legal proceeding, may as well refuse to grant 
leave to commence or proceed with such suit or proceeding and direct 
the matter to be dealt with by itself. Where, therefore, a decree or order 
is passed in a suit or other legal proceeding commenced or proceeded 
•with, without obtaining leave of the winding up Court, the obvious result 
would be that such decree or order would not bind the Official Liqui¬ 
dator and no execution could be put in force in respect thereof against 
the property or effects of the company. This conclusion may als o be 
supported on the principle that no person can he allowed to take advan¬ 
tage of his own default in complying with the requirements of the 
statute. 

Where a decree is not binding upon the Official Liquidator as afore¬ 
said, however, it cannot be said that it is a nullity, for the Court w r hich 
had jurisdiction to pass it does not lose it for want of leave of the wind¬ 
ing up Court to commence or proceed with the suit in which it is passed. 
It can neither be said that it is voidable at the instance of the Official 
Liquidator since it would imply that it is binding on him until it is set 
aside. The true effect of such a decree, therefore, is that, though it is 
not a nullity, it does not bind the Official Liquidator and the decree- 
holder will have to seek the order of the winding up Court in the matter. 

In Roopnarain Rapichandra Pvt. Ltd. v. Brahmaputra Tea Co. Ltd. 
(A.I.R, 1962 Cal. 192), though it was held that such a decree was not a 
nullity, the observation of the learned Judge who decided that case, that 
It is the Court which hears the suit also confers leave to proceed’with 
it when leave is asked for’, is, it is submitted, entirely erroneous because 
the leave contemplated by the section is undeniably the leave of the 
winding up Court and not o£ the Court in which the suit is pending. 

So too, in Bhagwati v. Dhanraj Mill (A.I1969 Pat. 206), though 
it was held by both the learned Judges of the Division Bench that the 
decree as aforesaid was not a nullity, the view of Singh J. that it was 
voidable at the instance of the liquidator, it is submitted, is incorrect 
whereas the one expressed by Misra, A.C.J. in the same case that such a 
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decree simply did not bind the liquidator and that execution of such 
decree could not be put in force against the company is, it is submitted 
perfectly correct in the light of the foregoing discussion. 

It has further been stated that under s. 466 the Court may, at any 
time after making a winding up order, stay, on the application of the 
Official Liquidator, a creditor or a contributory, all proceedings in rela¬ 
tion to winding up, either altogether or for a limited time, and on such 
terms and conditions as it may think fit. 

Again, any attachment, distress or execution put in force against 
the estate or effects of the company, or any sale held of any of its pro¬ 
perties or effects, after the commencement of the winding up by or under 
the supervision of the Court, without the leave of the Court, is void. 
This provision, however, does not apply to any proceedings for the 
recovery of any tax or any dues payable to the Government (s. 537). 
An execution proceeding for executing a mortgage decree against pro¬ 
perty in which a company in liquidation has a puisne mortgage is a 
‘proceeding’ against the company within the meaning of s. 446(1), and 
since the company in such a case has an interest in the mortgaged pro¬ 
perty which can well be described by the general term ‘estate’, an exe¬ 
cution of this kind would be an execution levied against the estate of the 
company within the meaning of s. 537 of the Act and would require 
leave of the Court before putting it in force ( Krishnamachariar v. 
Hanuman Bank Ltd., A.I.H. 1963 Mad. 308). On the other hand, sales 
of any of the properties of the company effected by or on behalf of a 
secured creditor outside the winding up and without the intervention 
of the Court do not fall within the scope of the section since, on a true 
construction thereof, it applies only to sales held through the interven¬ 
tion of the Court (M. K. Ranganathan v. Government of Madras , AI.R. 


1955 S.C. 604). 

In the case of a voluntary winding up, the Court may only restrain 
proceedings against the company if it thinks fit \ln re Margot Bywaters 
Limited, (1942) Ch. 121]. By s. 518(2), however, an application may 
be made by the liquidator, a creditor or a contributory for an order sett¬ 
ing aside any attachment, distress or execution put into force against the 
company after the commencement of the winding up. By sub-sec. (1) 
of the same section, an application can also be made by any of these per¬ 
sons for the exercise by the Court of its power inter alia to stay pro¬ 
ceedings’ which would be exercisable if the company were being wound 
up by the Court. It must be noted that cl. (b) of that sub-section does 
not speak of the stay of ‘any suit or proceedings’ contemplated by s. 44<* 
of the Act which can be applied for only during the pendency of a wind¬ 
ing up petition, for the simple reason that no such petition is necessa y 
when a company is proposed to be wound up voluntarily, nor is 
Court’s order needed for effecting such winding up The Courtto, 
however power under s. 466 of the Act, as already stated, to stay wind 
ing up proceedings on the application of the Official Liquidator, credito 

the company, or otherwise as may be .f^^^J^fcompany. 

madein's 307 n (3) ofSnglish let, 1948, although 
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sub-sec. (1) of that section, u n like s. 518(1) of our Act, does not con¬ 
tain the words ‘the staying of proceedings’. 


Consequences as to costs 


Costs ordered to be paid by the company while in liquidation of any 
action brought or defended by it have to be paid first out of the assets of 
the company. The costs, charges and expenses of winding up by the 
Court, in the event of the assets being insufficient to satisfy the liabili¬ 
ties, may be ordered to be paid out of the assets, in priority to all other 
claims in such order of priority inter se as the Court thinks fit (s. 476). 
Such costs would include the fees payable to an auditor who, at the 
request of the directors, prepared the company’s statement of affairs to 
be submitted to the Official Liquidator under s. 454 of the Act and 
approved by such liquidator for payment and would be payable in 
priority to all other claims even where the assets of the company were 
subject to a floating charge, for property subject to such charge forms 
part of the company’s ‘assets’ which are applicable first in payment of 
costs and expenses of the winding up, second in the payment of the 
preferential claims and only third in payment of the debenture-holder 
[S. 530(5) and (6); Re Barleycorn Enterprises Ltd. (1970) 2 All E.R. 
155]. Similarly, all costs, charges and expenses properly incurred in 
a voluntary winding up are payable out of the assets of the company in 
priority to all other claims except those of the secured creditors, if any 
(s. 520). 


In case of an appeal by a solvent company against an order for its 
winding up on the petition of a contributory, the costs of the appeal must 
be borne by those promoting the appeal and the company would accord¬ 
ingly be ordered on the petitioner’s application to fur nish security for 
costs from an outside source, for otherwise if it were to lose the appeal 
and ordered to pay the costs out of its assets, the effect would be that 
the successful respondent, as a contributory, would have to bear a pro¬ 
portionate share of the costs [Re E. K. Wilson & Sons , Ltd. (1972) 2 
All E.R. 160]. V ' 


Consequences as to documents 

Firstly, every document in the nature of an invoice, order for goods 
or business letter issued in the name, and by or on behalf, of the com¬ 
pany after the commencement of the winding up in any form must con¬ 
tain a statement that the company is in liquidation (s. 547). 

Secondly, where a company is being wound up, all documents of the 
company and of the liquidators shall, as between the contributories of 
the company, be prima facie evidence of the truth of all matters recorded 
therein (s. 548). 

Thirdly, after an order for winding up by, or subject to the super¬ 
vision of, the Court is made, any creditor or contributory may, if the 
Supreme Court by rules prescribed so permits, inspect the books and 
papers of the company only in accordance with and subject to such rules. 
This provision, however, does not exclude or restrict any rights con¬ 
ferred by any law for the time being in force upon the Central or a State 
Government, or any authority or officer thereof, or any person acting 
under the authority of any such Government or any such authority or 
officer in respect to any books and papers of a company (s. 549). 
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i ^ St i y ’ , wh ? n a com P an y has been wound up and is about to be dis¬ 
solved, the books and papers of the company and of the liquidator mav 
be disposed of ( 1 ) in the case of winding up by, or subject to the super¬ 
vision of, the Court, in such a way as the Court directs, (ii) in ♦he case 
of a members’ voluntary winding up, in 'such a way as the company bv 
special resolution directs, and (hi) in the case of a creditors’ winding 
up, as the committee of inspection or, if there is no such committee, as 
the creditors of the company may direct. Irrespective of whether they 
are thus disposed of or not, no liability shall rest on the company, or the 
liquidators or any person to whom the custody of the books and papers 
has been committed after five years from the dissolution of the company 
by reason of any book or paper not being produced to any person claim¬ 
ing to be interested therein. 

The Central Government may, however, by rules (i) prevent the 
destruction of the books and papers of a company which has been 
wound up and of its liquidator for such period not exceeding five years 
from the date of dissolution of the company as it thinks proper, and (ii) 
also enable any creditor or contributory to make representation to itself 
in respect of the matters specified in cl. (i) and to appeal to the Court 
against any direction which may be given by the Central Government 
in the matter (s. 550). 


Defunct companies 


There may be cases where a company is not legally dissolved when 
it ought to be so dissolved. In such cases, the name of the company 
continues on the register of companies in the Registrar’s office for no 
purpose whatever. Since, however, it seems to be the intention of 
the legislature that the register of companies must contain names of such 
companies as are actually doing business in pursuance of their memo¬ 
randum of association, the Act, by s. 560, confers a power on the 
Registrar of Companies to strike the name of a company off his 
register when it appears to him that it is not in operation, or, where it is 
being wound up, he finds reason to believe that no liquidator is acting 
or, in spite of the affairs of the company being completely wound up, 
no returns have been made by the liquidator as required by the Act 
for a period of six consecutive months after notice demanding the returns 
has been sent by post to the company or the liquidator at his last known 


place of business. . , ,, . , 

The section also lays down the steps which the Registrar should take 
in such cases. Where he has a reasonable cause to believe that a com¬ 
pany is not in operation, he shall send to the company by post a letter 
inquiring whether it is in operation. If he does not withjn one month 
of sending the letter, receive any answer thereto, he shall within 14 
davs after the expiration of the month send to the company by post a 
registered letter referring to the first letter and stating that no ansiver 
thereto has been received, and that if an answer is not received to the 
second letter within a month from the date thereof, a notice will be 
nublished in the local Official Gazette with a view to striking the name 

HH sss&i SSi 
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of the company mentioned therein will, unless cause is shown to the 
contrary, be struck off the register and the company dissolved. 

In two other cases also, namely, where no liquidator is acting, or 
where no returns are made by the liquidator, the Registrar may publish 
in the Official Gazette and send to the company a similar notice. 

On the expiration of the time mentioned in such notice, the Registrar 
may, unless cause is shown to the contrary, strike its name off the 
register and shall publish notice thereof in the Official Gazette; and 
on such publication the company shall stand dissolved provided that the 
liability (if any) of every director, the managing agent, secretaries and 
treasurers, manager or other officer who was exercising any power of 
management and of every member of the company shall continue and 
may be enforced as if the company had not been dissolved, and that- 
the Court may order the company to be wound up although its name 
has been struck off the register. 


Court’s power to restore struck-off companies to Register 


If the company or any member or creditor thereof feels aggrieved 
by the removal of the company’s name from the register, the Court 
may, on the application of such aggrieved party before the expiry of 
20 years from the publication in the Official Gazette of the notice afore¬ 
said, order the name of the company to be restored to the register, 
if it is satisfied that the company was in operation at the time of striking 
off its name or that otherwise it is just and proper that it should be 
restored to the register, and make such provisions as may seem just 
for placing the company and all other persons in the same position as 
nearly as may be as if the name of the company had not been struck 
off, and upon a certified copy of the order being delivered to the 
Registrar for registration, the company shall be deemed to have conti¬ 
nued in existence as if its name had not been struck off. 


It is evident from this provision that the power of the Court to 
restore the company is discretionary, and must be exercised only where 
the Court is satisfied that after restoration the company will be in a 
position to carry on its business. Otherwise, the order for restoration 
will be a mere ritual‘and an idle ceremony (In re U. N. Mandal’s Estate 
Private Ltd., A.I.R. 1959 Cal. 493). Thus, where a company was struck 
off the register on 28th October, 1969, by reason of its default in making 
certain returns, and on 12th December, 1969, the directors in ignorance 
of the company being no longer in existence purported to create a 
legal charge upon certain property then being purchased by the com¬ 
pany but the Registrar did not accept the particulars of the charge for 
registration since the company was no longer in existence, on a petition 
by the company and one of its shareholders, it was held that in view 
of the evidence that the company had not purported to create any further 
charge and that it was solvent, order must be made not only restoring 
the company s name to the register but putting it also in the same 
portion retrospectively as if the legal charge of 12th December, 1969 
had been duly created and particulars duly delivered for registration 
on 31st December, 1969 [Re Bosco Ltd . (1970) 2 All E.R. 183]. 

Further, it is only the person who was a member or a creditor of 
the company at the date when the name of the company was struck off 
who is qualified to make an application for restoration of its name to 
the register. Anyone, whether in ignorance of the removal of the com- 
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pany’s name or not, who purported to become a member or creditor 

iR ‘ k ~ t ‘"“w <*» 

<c F ed ^ t ° r ’ 35 1156(1 111 ^e section has to be liberally con- 
strued so as to include every person who can be treated as a creditor 

of any sort, whether actual or contingent. Accordingly, an application 

for restoration of the name of a company to the register may be main- 

tamed by a person who, for instance, had instituted an action against 

the company claiming damages under the Fatal Accidents Act before its 

^8) W ^AU m E R°1012] reglSter [Re Harvest Lane Motor Bodies , Ltd . 

It is important to remember that a company which is struck off the 
register stands dissolved on the publication of that event by the Registrar 

m u 16 j 0ffi , Clai Gazett f [- 560(5)]. A question may then arise whether 
such dissolution can be declared to have been void under s. 559(1) of 

the Act which has already been noticed in Lecture XVII in connection 
with each of the three modes of winding up of registered companies. 
This question came up for consideration in England in Re Test Holdinqs 
( Clifton ) Ltd. [ (1969) 3 All E.R. 517] and after comparing and contrast¬ 
ing the provisions of ss. 352 (1) and 353 (6) of the English Act of 1948 
which respectively correspond to ss. 559(1) and 560(6) of our act, and 
after examining the relevant authorities, it was held by Megarry, J. 
that the Court had power under s. 352(1) of that Act to declare the 
dissolution to have been void and that in such cases, the Registrar of 
Companies should be made a respondent to the application. This decision 
may be supported, so far as s. 559(1) of our Act is concerned, by the 
words ‘Where a company has been dissolved, whether in pursuance of 
this Part or of s. 394 or otherwise’ as used in that sub-section in contrast 
with the bare words ‘Where a company has been dissolved’ as used in 
s. 352 (1) of the English Act, since the words ‘this Part’ includes s. 560 
of our Act as also the word ‘otherwise’ means a dissolution under any 
other provision of the Act including that section. Besides, an application 
for such order may be made even by a liquidator appointed by a special 
resolution for the voluntary winding up of a company in ignorance of 
the dissolution of the company consequent upon its being struck off 


the register for failing to make annual returns, since he is a ‘person 
interested’ within the meaning of s. 352 (1) of the English Act of 1948 
[s. 559(1) of our Act] if it is shown that he has more than a shadowy 
interest in the company in that there is a possibility of a claim being 
made by him on a quantum meruit basis should a liquidator is validly 
appointed who makes use of the work he has done. For the purpose of 
this section it is not necessary that the interest is one which is firmly 
established or highly likely to prevail [Re Wood and Martin ( Brick¬ 
laying Contractors) Ltd. (1971) 1 All E.R. 732]. 
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MATTERS REQUIRING APPROVAL OR ORDER OF THE 

CENTRAL GOVERNMENT 


Section 


Description of matter 


10E(4A} 

10E(4B) 

21 

25 

31 

43A(4) 

43A(6) 

81(3) 

81(4) 

108(1C) 

108A(1) 

108C(1) 

114 

198 

204 

204A 

208 

211(4) 

224(7) 

227(4A) 

233B(1) 

233B(2) 

239 

240(IA) 

% 

240(2) M 


To the Company Law Board by a written order authorising its 
chairman or any of its members or principal officer to exercise 
and discharge its own powers and functions as may be specified 
in the order. 

To Company Law Board for forming one or more Benches from 
among its members. 

To change the name of a company. 

To alter the provisions of the memorandum with respect to objects 
of a company formed for promoting commerce, art, science, reli¬ 
gion, charity or other useful objects. 

To convert a public company into a private company by altering 
its articles. 

For a private company having become a public company under the 
section again to become a private company. 

To exempt a private company, in which shares are held by one or 
more foreign companies which or each of which, if incorporated 
ip India, would be a private company within the meaning of the 
Act, from the operation of the section. 

To the tenn providing for an option referred to in the sub-section 
before the issue of debentures or raising of loans containing such 
term. 


To convert debentures issued to, or loans raised from Government 
into shares in the company, whether or not they contain a term 
providmg for such option. 

Of banking companies and financial institutions for deposit of 
shares as security. 

To acquire more than 25 per cent, of the paid-up equity share 
capital of a public company or its subsidiary. 

To transfer of any share in a foreign company by a body corporate 
or bodies corporate under the same management holding 10 per 
cent, or more of the equity share capital of such company. 

Jb or issue of share warrants by a public company limited by shares. 

u P to ».°r to increase, the minimum remuneration of Rs. 
50,000 permissible in the absence or inadequacy of profits. 

To appoint or employ initially a firm or a body corporate to or in 
any office or place of profit for a term not exceeding ten years, 
lo appointment to any office of a former managing agent or secre¬ 
taries and treasurers of a company during 5 years from the 
commencement of the Amendment Act, 1974. 

ln t® res t out of capital on the paid-up capital in cases speci- 
tied in the section. 

of the requirements of the Act as to the matters to 
be stated m a company’s balance-sheet or profit and loss account 
so as to adapt them to the circumstances of the company. 

term mOVal ° f audltor “ S eneral meeting before expiry of his 

To „nS^ taclusion. in the auditor’s report of a statement on 

specified matters m respect of specified class or description of 
companies.. 

?f t aUdi1; in rel £ tio , n to an y class of companies specified 

m the section in a specified manner. 

°* ^ditor by the Board of directors. 

F °'l h . e J? SP ! ctors aIso to investigate the affairs of certain other 
concerns, 6tCi 

m?? 8 . hody corporate [other than one referred 
*° Inrmsi 1 information or produce books and 
• or * nece ? sary * or the purposes of investigation. 
T °tioned /n sub-sec n a) ° D ° ath any person other ^than those men- 
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Section 

259 


268 


269 


294 


295 

297(1) 

309(3) 


309(4) 


310 


311 

314( IB) 


316 

370(1) 


372 

373 
387 

388E(5) 

572 




y- - 


Description of matter 

To increase the number of directors in case of a public company or 
its subsidiary beyond the maximum permissible under its articles 
and exceeding twelve after such increase. 

To amend any provision, wherever contained, relating to the aD- 
pointment or re-appointment of a managing director or a non- 
rotational director. 

To appoint a person as a managing or whole-time director or to re¬ 
appoint him as such director after the commencement of the 
Amendment Act, 1960. 

To appoint a managing agent who has ceased to hold office as such 
after the commencement of the Amendment Act, 1960, as sole 
selling agent during a period of three years from the date of 
such cesser. 

Power to call for information from the company regarding the 
terms and conditions of the appointment of sole selling agent or 
selling agents, as the case may be, and by order to make varia¬ 
tions therein, and ajso to declare which of the several selling 
agents for any area is the sole selling agent for that area. 

To give loan or other financial assistance to directors, etc. 

To contracts by a director with a company with a paid-up capital 
of not less than rupees one crore. 

To payment of remuneration to whole-time or managing director 
in excess of 5 per cent, of the net profits, or of 10 per cent, 
where there is more than one such director. 

To payment of remuneration to a director not in whole-time em¬ 
ployment by way of a monthly, quarterly or annual payment, 
or by way of commission in excess of the percentage of net 
profits mentioned in the sub-section. 

To provision for remuneration of any director or any amendment of 
such provision which purports to increase the same except where 
the purported increase is only by way of a fee for each attend¬ 
ance at the meetings of the Board not exceeding Rs. 250 after 
the increase. 

To increase the remuneration of a managing director on re-appoint¬ 
ment or appointment in place of his predecessor in office. 

To holding of an office of profit carrying to*al monthly remunera¬ 
tion of not less than Rs. 3,000 by a person, firm or a private com¬ 
pany specified therein. 

For the same person to be managing director of more than two 
companies at a time. 

To making of loans to other bodies corporate in excess of the spe¬ 
cified percentages of the aggregate of the subscribed capital and 

free reserves of the lending company. 

To invest in the shares and debentures of other companies in excess 

of the limits prescribed by the section. 

To continue the investments in shares and debentures of other 
companies in the same group made after 1st April 1952. 

To pay to a manager remuneration in excess of 5 per cent of net 

To PI appoint another person in place of the person removed from 

any office to that office. _ . TV 

To change the name of company registered under Part IX. 
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Section 

31 

81(1 A) 
81(3) 


99 

100 
146 

149(2A) 

163 

208 


224A 

237 

261 

294AA(2) 

309(1) 

309(4) 


314 

323 

370 


433 

484 

494 

512 


Description of matter 

To alter the articles of a company. 

To offer further shares to any persons [whether or not those per¬ 
sons include the persons mentioned in cl. (a) of sub-section (1)] 
in any manner whatsoever. 

The term providing for an option to convert the debentures or loans 
containing such term into shares of the company other than 
those issued to, or obtained from, the Government or any spe¬ 
cified institution, so as to exempt the increase in the capital of 
the company by the exercise of such option from the operation 
of the section. 

To determine that any portion of the share capital of a company 
shall not be called up except in the event of the company being 
wound up. 

To reduce the share capital of a company, subject to confirmation 
by Court. 

To remove the registered office of a company outside the local 
limits of the city, town or village in which it is'situated. 

To commence a new business. 

To keep registers, indexes, returns, copies of certificates and docu¬ 
ments at any other place within the city, town or village in 
which the registered office is situate. 

To pay interest out of capital where shares are issued for the pur¬ 
pose of raising money to defray the expenses of the construction 
of any work or building, or the provision of a plant, which 
cannot be made profitable for a long time, unless such payment 
is authorised by the articles. (No such payment, whether autho¬ 
rised by the articles or by special resolution, can be made with¬ 
out the previous sanction of the Central Government.) 

To appoint an auditor in certain cases. 

To have the affairs of a company investigated by inspectors ap¬ 
pointed by the Central Government. 

To appoint any of the persons specified in the section as director 
liable to retire by rotation, or to fill a casual vacancy, or as an 
additional or alternate director, where a public company or its 
subsidiary has a managing agent authorised to appoint a director 
to the Board. 

To appoint a sole selling agent of a company having a paid-up 
share capital of Rs. 50 lakhs or more. 

To determine the remuneration payable to a director, if the articles 
so require, in the case of a public company or its subsidiary. 

In the case of such company, to authorise remuneration by way 
of commission to a director, not being a whole-time or managing 
director, .on the basis of a percentage of the net profits, if his 
remuneration does not include anything by way of a monthly, 
quarterly or annual payment with the approval of the Central 
Government. 

For a director and other persons specified in the section to hold 
office or place of profit under the company or its subsidiary. 

To alter the memorandum of a limited company so as to render 
unlimited the liability of its directors, managing agent, secretaries 
and treasurers or manager, if so authorised by the articles. 

To make loan to, or give guarantee, or provide security in connec¬ 
tion with a loan made by any person to, or to any person by, 
another company except where the aggregate of loans made to 
companies not under the same management as the lending com¬ 
pany does not exceed 10 per cent, of the aggregate of the sub¬ 
scribed capital and free reserves of the lending company (not 
applicable to banking, insurance and purely private companies 
and companies established for financing industrial enterprises). 

To get the company wound up by the Court. 

To have the company wound up voluntarily. 

To authorise the liquidator generally or in respect of any parti¬ 
cular arrangement to receive shares, policies or other like inter¬ 
ests in the transferee company in consideration for sale or trans- 
fer of the cwnpany’s business or property. 

For the exercise by the liquidator in a members’ winding up of 
powers specified in clauses (a) to (d) of sub-sec. ( 1 ) of s. 457. 
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Section 

517 

550 


For the arrangement between the company and its creditors so as 
to bind the company and its members. 

To direct the manner in which books and papers of a company and 
those of the liquidator may be disposed of after the affairs of 
the company are completely wound up and it is about to be dis¬ 
solved, in the case of a members’ voluntary winding up 


APPENDIX C 


DOCUMENTS AND NOTICES REQUIRED TO BE FILED WITH OR 

GIVEN TO THE REGISTRAR OF COMPANIES 


Section 

18(1) & 
(3) 


31(2A) 

33(1) & 

( 2 ) 

43A(2) 

43A(8) 

43A(9) 

44(1) 

60(1) 

70(1) 

75(1) 


Description of documents and notices 


Certified copy of Company Law Board’s 
order confirming change of regis¬ 
tered office from one State to another 
or alteration in company’s objects, 
together with a printed copy of the 
memorandum as altered. 


A printed copy of the articles as alter¬ 
ed and approved by the Central Gov¬ 
ernment for converting a public com¬ 
pany into a private company. 

Memorandum, articles, if any, proposed 
agreement for appointing managing 
agent or secretaries and treasurers, 
declaration by Advocate, etc., as to 
compliance with requirements of Act 
as to registration of companies. 

Information to be given that the com¬ 
pany has become a public company 
by virtue of the section. 


Certificate of the kind mentioned 
therein. , , 

Certificate of the kind described 
therein . stating that the private 
company did not hold 25 per cent, 
or more of the paid-up share capital 
of one or more of the public com¬ 
panies during the year. ... , 

Prospectus or a statement in lieu ot 
prospectus on a private company 

ceasing to be one. , . 

Authenticated copy of prospectus relat¬ 
ing to an intended company. 


atement in lieu of prospectus where 
no prospectus is issued or no allot¬ 
ment is made though issued. 

“turn as to allotment and also copies 
of relevant contracts in cases of allot¬ 
ment otherwise than for cash, return 
as to allotment of bonus shares, a 
copy of the resolution authorising the 
issue of such shares, and a copy of 
the resolution authorising the issue 
of shares at a discount 
a copy of the Court’s order sanction¬ 
ing the same, and also a copy of the 


Period for filing the 
documents or giving 
notices 

Three months from 
the date of the 
order (in case of 
change of registered 
office, copy of the 
order should be 
filed with the Regis¬ 
trar of each of the 
States) 

One month of the 
date of receipt of 
the order of appro¬ 
val 


Three months from 
the date on which it 
becomes a public 
company 

Along with the annual 
return 

Along with the annual 
return 


30 days of so ceasing 


On or before the date 
of publication of 
prospectus 

3 days before the first 
allotment 

30 days of the allot¬ 
ment 
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Section 


76(1) 

76(1) 

94A(3) 

95(1) 

97(1) 

103(1) 

107(5) 

125(1) 

127(1) 


128 • 

129 

135 

137(1) 

137(2) 

138(1) 

146(2) 

149(1) & 
( 2 ) 

149(2A) 

156 


Description of documents and notices 

order of the Central Government 
where the maximum rate of discount 
exceeds ten per cent. 

Statement disclosing amount or rate 
of underwriting commission where 
shares are not offered to the public. 
Copy of the contract for payment of 

commission. 


Return with regard to increase of share 
capital. 

Notice of consolidation of share capital 
conversion of shares into stock, etc. 

Notice of increase of share capital or 
of members. 

Certified copy of Court’s order and 
minute as to reduction of share 
capital. 

Copy of Court’s order regarding varia¬ 
tion of shareholders’ rights. 

Prescribed particulars of charge and 
duly verified copy of instrument 
creating it. 


Prescribed particulars of charge and 
certified copy of instrument creating 
it where property is acquired by 
company as being subject to a charge 
requiring registration under the Act. 

Particulars in case of series of deben¬ 
tures entitling holders pari passu . 


Particulars as to the amount or rate 
per cent, of the commission, discount 
or allowance in respect of subscrip¬ 
tion for debentures. 

Particulars of modification of terms, 
etc., of charge. 

Notice of appointment of receiver. 

Notice of ceasing to act as receiver. 

Intimation as to payment or satisfac¬ 
tion of charge. 

Notice of situation of registered office 
and of any change therein. 

Verified declaration by a director or 
secretary as to compliance with con¬ 
ditions for company to commence 
business or exercise borrowing 
powers. 

Similarly verified declaration about ap¬ 
proval of the company to commence 
new business. 

Notice of rectification of register where 
company is required to file a list of 
members and a list of debenture- 
holders. 


Period for filing the 
documents or giving 
notices 


Before payment of 
the commission 

At the time of deli¬ 
very of prospectus 
or statement in lieu 
of prospectus. 

30 days of the receipt 
of Central Govern¬ 
ment’s order 

30 days 

30 days of the resolu¬ 
tion authorising the 
increase 

Order not effective 
until copy filed 

30 days after service 
of order on the com¬ 
pany 

30 days of creation of 
the charge or 7 
days next follow¬ 
ing if the Registrar 
permits 

30 days of the acquisi¬ 
tion 


30 days of execution 
of the deed or of 
any debentures of 
the series 

Along with particulars 
under ss. 125 and 128 


30 days of modifica¬ 
tion 

30 days from the date 
of appointment 
On so ceasing 
30 days 

30 days after incorpo¬ 
ration or change 
On or after compliance 
with the conditions 


Before commence¬ 
ment of the new 
business 

30 days from date of 
order of rectifica¬ 
tion, time taken in 
drawing up the 
order and obtaining 
a copy thereof being 
excluded. 
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Section 

157(2) 


159, 160 
& 161 


165(5) 

187C(4) 

192(1) & 
(4) 


209(1) 


220 ( 1 ) 


224( 1 A) 

264(1) 

266(1) 


Description of documents and notices 

Notice of situation of office where 
foreign register of members is kept 
and of any change therein or discon¬ 
tinuance thereof. 

Annual returns together with a certi¬ 
ficate about their correctness and, in 
the case of a private company, also 
stating that the company has not 
issued during the period of the return 
any invitation to the public to sub¬ 
scribe for its shares or debentures. 

Certified copy of the statutory report 
(a private company need not file it). 

Return with regard to declarations of 
beneficial ownership in a share. 

Certified copies of (i) special resolu¬ 
tions, (ii) resolutions agreed to by all 
the members, (iii) resolutions of the 
Board or agreements relating to ap¬ 
pointment, etc. of managing director, 
(iv) agreements relating to appoint¬ 
ment, etc. of managing agent or 
secretaries and treasurers, (v) reso¬ 
lutions and agreements agreed to by 
all the members of a class of share¬ 
holders, (vi) resolutions of the com¬ 
pany according consent to the exer¬ 
cise by the Board of any of the 
powers under cl. (a), (d) or (e) of s. 
293(1) and those approving the ap¬ 
pointment of sole selling agents 
under s. 294, and (vii) resolutions for 
winding up a company voluntarily. 

Notice in writing of the full address of 
the place other than the registered 
office of the company where the 
Board decides to keep the books of 
account. 

Three copies of balance-sheet and profit 
and loss account (separately, in the 
case of a private company). 


Information by auditor (other than 
retiring auditor) appointed under 
sub-sec. (1) whether he has accepted 
or refused to accept appointment. 

Consent in writing to act as director 
by a person appointed as such (not 
applicable in case of a private com¬ 
pany). , , 

Similar consent together with an under¬ 
taking to take and pay for qualifica¬ 
tion shares or an affidavit stating 
that such shares already stand in his 
name by a person before he is ap¬ 
pointed as director by the articles or 
named as such in a prospectus or a 
statement in lieu of prospectus (not 
applicable in case of a private com¬ 
pany). 


Period for filing the 
documents or giving 
notices 

30 days from opening 
of the register or 
from the date of 
change or disconti¬ 
nuance 

60 days from the date 
of the annual gene¬ 
ral meeting 


Forthwith after copies 
have been sent to 
members 

30 days from receipt 
of declaration 
30 days after the pas¬ 
sing of the resolu¬ 
tion or the making 
of the agreement 


7 days of the decision 


30 days from the date 
on which the 
balance-sheet and 
profit and loss ac¬ 
count were laid be¬ 
fore the annual 
meeting 

30 days of receipt of 
information of ap¬ 
pointment from 
company 

30 days of the appoint¬ 
ment 


Any time before the 
registration of the 
articles or publica¬ 
tion of the prospec¬ 
tus or the filing of 
the statement in 
lieu of prospectus 
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Section 

271 

276(1) 


303(2) 


391(3) 

394(3) 

395(4A) 

404(3) 

421 

445(1) 

462(4) 

466(3) 

481(2) 

488(2) 

/ 

493 

497(3)& 
509(3) 


Period for filing the 
Description of documents and notices documents or giving 

notices 


Declaration by a director specifying 
the qualification shares held by him. 

Intimation as to choice by a director of 
twenty companies in which he wishes 
to continue as such. 


Return in duplicate in the prescribed 
form as to particulars specified in 
the register of directors, managing 
agents, etc., and notification also in 
duplicate in the prescribed form of 
change among the directors, etc. 


Certified copy of Court’s order sanc¬ 
tioning compromise 

Certified copy of Court’s order sanc¬ 
tioning a scheme of reconstruction 
or amalgamation. 

Circular containing or recommending 
acceptance of offer of a scheme or 
contract involving transfer of shares 
of one company to another company. 

Certified copy of Court’s order made 
under s. 397 or 398 altering or add¬ 
ing to, or giving leave to alter or 
add to, the memorandum or articles 
of a company 

Abstract of the accounts in the pres¬ 
cribed form by receiver appointed 
under power conferred by any 
instrument 

Certified copy of Court’s order winding 
up a company to be filed by the 
petitioner and the company 


Copy of Official Liquidator’s accounts 
audited through Court, open to ins¬ 
pection by creditor, contributory or 
person interested 

Copy of Court’s order staying winding 
up proceedings to be sent by the 
company or otherwise as may be 
prescribed 

Copy of Court’s order dissolving a 
company to be forwarded by the 
liquidator 

Declaration of solvency in case of 
voluntary winding up accompanied 
by the documents referred to in 
clause (b) of the sub-section 

Notice by the company of appointment 
of liquidator in members' voluntary 
winding up, of every vacancy and of 
the name of liquidator appointed to 
fill the vacancy 

Copy of account and return of the 
holding of the final meeting or meet¬ 
ings with date or dates thereof to be 
filed by the liquidator in voluntary 
winding up 


Two month’s after 
appointment 
Two months from the 
commencement of 
the Act, to the Re¬ 
gistrar having juris¬ 
diction in respect of 
each company 
30 days from the ap¬ 
pointment of the 
first directors for 
the return; 30 days 
from the change 
among the directors 
etc., for the notifica¬ 
tion 

Order not effective un¬ 
til copy filed 
30 days of the order 


Before the issue of 
the circular 


30 days after the mak¬ 
ing of the order 


Once in every half 
year and on ceasing 
to act as receiver 

30 days from the mak¬ 
ing of the order, 
time taken in ob¬ 
taining a certified 
copy of the order 
being excluded 


Forthwith 


30 days from the date 
of the order 

Before date of resolu¬ 
tion for winding up 


10 days of the event to 
which notice relates 


One week after the 
men ting or meetings 


i 
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Section 

501(1) 

516(1) 

518(5) 

551(1) & 
( 2 ) 

555(6) 

559(2) 

560(7) 

587 

588 
592(1) 

593 

594(1) 

597(3) 

600 

605 


Description of documents and notices 


Notice of creditors’ resolution for 
winding up 

Notice in the prescribed form by liqui¬ 
dator in voluntary winding up, of his 

appointment 

Copy of Court’s order staying proceed¬ 
ings in voluntary winding up 


Statement in the prescribed form as to 
pending liquidation in voluntary 
winding up, and a copy of such state¬ 
ment in other forms of winding up 

Statement of unclaimed dividends by 
liquidator in voluntary winding up or 
winding up under supervision 
Certified copy of Court’s order declar¬ 
ing dissolution of company void 
Certified copy of Court’s order restoring 
defunct company to register 

Documents relating to registration of 
joint stock companies, under Part IX 
as specified in the section 
Documents relating to registration of 
other companies under Part IX as 
specified in the section . 

Documents and particulars as specified 
in the section to be delivered to 
Registrar by foreign companies do¬ 
ing business in India 
Return in the prescribed form by 
foreign companies where documents 
or particulars altered 
Three copies of balance-sheet and profit 
and loss account made out in every 
calendar year and other documents 
required of a company under the 
Act together with three copies of a 
list in the prescribed form of all 
places of business in India 
Notice by foreign company of its ceas¬ 
ing to have place of business in 
India 

Particulars of charges, modification 
and satisfaction of charges, etc. by 
foreign companies 


Certified copy of prospectus of foreign 
companies 


Period for filing the 
documents or giving 
notices 

10 days of the passing 
of the resolution 
30 days after appoint¬ 
ment 


Forthwith to be for¬ 
warded by company 
or otherwise as may 
be prescribed 
Two months of the 
expiry of the year 


ment of winding up, 
etc. 

Along with statement 
to be filed under s. 
551(1) & (2) 

30 days after the 
making of the order 
Order effective on de¬ 
livery of copy to 
Registrar 

Before registration 


Before registration 


30 days of the estab¬ 
lishment of place of 
business 

Within the prescribed 
time 

No time limit fixed 


Forthwith 


Same period in each 
case as in case of 
charges created by 
companies incorpo¬ 
rated under the Act 
Before issue in India 


APPENDIX D 


REGISTERS AND 


BOOKS REQUIRED TO BE MAINTAINED 
BY COMPANIES 


Section 

49(7) 


Description of registers and books 

-gister of investments not held in ” ame ’ 

to inspection of members and debenture-holders. 


to be open 
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Section 


Description of registers and books 


143(1) 
150, 151 

152(1) 

152(2) 

157(1) 

158(4) 

193(1) 

209(1) 

301 

303(1) 

307(1) 


370(1C) 

372(5) 


Register of charges, to be open to public inspection. 

Register and index of members, to be open to public inspection 
(s. 163). 

Register of debenture-holders, to be open to public inspection 
(s. 163). 

Index of debenture-holders where their number is more than fifty, 
to be open to public inspection (s. 163). 

Foreign register of members and of debenture-holders, if any, to 
be open to public inspection. 

Duplicate of such foreign register of members and debenture- 
holders, to be kept at the company’s registered office. 

Books for_ entering minutes of proceedings of general meetings and 
at meetings of the Board. Books containing minutes of proceed¬ 
ings of general meetings to be open to inspection of members 
(s. 196). 

Books of account, to be open to inspection by directors, and the 
Registrar and officer authorised by the Central Government. 

Register of contracts, companies and firms in which directors are 
directly or indirectly interested to be open to members’ 
inspection. 

Register of directorsr managing director, manager and secretary, to 
be open to public inspection. 

Register of directors’ shareholdings, to be open to inspection of 
members and debenture-holders during 14 days before and 3 
days after the annual general meeting, and of any person acting 
on behalf of the Central Government and of the Registrar at all 
times. 

Register of loans made, guarantees given or securities provided to 
companies under the same management to be open to inspection 
by members. 

Register of investments in shares and debentures of other com¬ 
panies to be open to inspection of members. 


APPENDIX E 


RIGHTS, POWERS AND DUTIES OF THE CENTRAL GOVERNMENT 


Section 
2(9) & 8 

4A 

10 

10E 


20 

22 

25 


58A 

81(6) 

89 


Nature of right , power or duty under the Act 

Power to declare that an establishment shall not be treated as 
branch office. 

P< instniSi<ms Cify certain types of institutions as public financial 

Power to empower District Court to exercise aU or any of the 
jurisdiction of the High Court. 

Power to constitute, and to delegate its own powers and function* 
Administ ration ° r ° ther law to ’ the Board of Company Law 

Power to declare a name of company to be undesirable 

Power to order change in name of company. 

Power to exempt charitable and such other company from aU or any 
of the provisions of the Act as may be specified in any general 
or special order, to revoke licence in case of any alteration of 
the provisions of its memorandum with respect to its objects with- 

approvaTto'the ^ whU e ] a « g 

Power to prescribe limits up to which, the manner in which and 
by n ™m 0 p n a S nfes bJeCt 40 “ deposits may be -vited o^ accepted 

D Hou£ ifparSament Pr ° P ° Sed 0rder in draIt before each 

Power to exempt company from provisions relating to termination 
of excessive voting rights in existing companies in rS of 
shares issued before 1 st December 1949. respect of 
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Section 

94A(2) 

94A(3) 
108(10 
108( ID) 

108B(2) 


108D( 1) 
(3) 
108E 

149(2B) 

153 A 
158 

163 

166 

167 

187D 

205 

205(2A) 

(3) 

208 

209(1) 

209A( 1) 

211 

212 ( 8 ) 

213 

220 


Nature of right, power or duty under the Act 

sssrs." wr 

sras o'i sfssss by * ™«» 

DU a l nd t 94A(2X t0 th ® RegiStrar copy of order ™de under s. 81(4) 

P °company GXtend time f ° F deliverin 2 instrument of transfer to 

Du c ty ?{j ow in u the annual report laid before Parliament under 
RnfrH f he ^ n r mb ® r ° f extensions granted by the Company Law 
Board for delivering instruments of transfer of shares-to companies 
concerned together with the certificates and documents 

0 on e L!f?. PreVent P / opos f d transfer of share by a body corporate 
or bodies corporate under the same management holding ten per 
cent, or more of the subscribed equity share capital of any other 
company in certain cases. 

Power also to direct such share to stand transferred to itself or to 
any corporation owned or controlled by it if the share is held in 
a company engaged in an industry specified in Sch. XIII 

Power to direct companies not to give effect to transfers. 

Power to order refund of purchase money to transferee. 

Duty to decide on request for approval under s. 108A and s. 108C 
within 60 days from the receipt of the request. 

Power to allow commencement of new business in a certain con¬ 
tingency. 

Power to appoint a public trustee. 

Power to make rectification ordered by foreign courts applicable to 
foreign registers. 

Power to make rules for preservation of registers, indexes, 
returns, copies of certificates and documents. 

Power to exempt any class of companies from the provision of sub¬ 
sec. (2) as to the day on which, the time at which and the place 
where annual general meeting should be held. 

Power to call annual general meeting. 

Power to appoint inspectors to investigate beneficial ownership of 
share in certain cases. 

Power to allow any company, in public interest, to declare or pay 
dividend without providing for depreciation, and to approve by 
general or special order the basis to provide depreciation where 
no rate is provided by Income-tax Act for any depreciable asset, 
etc. 

Power to make rules for voluntary transfer of more than ten per 
cent, of profit to reserves. 

Power to- make rules to regulate payment of dividend out of 
reserves in absence or inadequacy of profit in any year. 

Power to sanction payment of interest out of capital in certain 
cases; also right to lay down the rate of interest and the period 
during which such interest may be paid. 

Power to require any class of companies mentioned in cl. (d) to in¬ 
clude prescribed particulars relating to utilisation of material or 
labour in the books of account. 

Power to authorise any officer to make inspection of a companys 

books of account. . . 

Power to exempt a company or class of companies from operation or 

Schedule VI (form of balance sheet), etc. . . 

Power to direct in relation to any subsidiary that the provisions of 
the section relating to inclusion of certain particulars in tne 
balance-sheet of the holding company shall not apply, or shall 

apply to such extent as may be specified. 

Power to extend time for submitting the accounts at, and holding, 
the annual general meeting and making the ( annual return so‘hat 
the subsidiary’s financial year may end with that of the holdin 0 

PowS- Pa to y direct that no person other than a member shall be 
entitled to inspect, or to have copies of, the profit and loss 
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Section 


224(3) 

224(8) 

226 

228 

233A 

233B(1) 


(8) & (9) 


( 10 ) 


235 

236 

237 
239(2) 


241 

242 

243 

244 

245 

247 

248 

249 

250 

274 

283 


285 


294AA 

300 


309(1) 

309(5B) 

314(2) 

349 


363 


Nature of right, power or duty under the Act 

account in the case of a private company deemed to be a public 
company under s. 43A. 

Power to appoint auditors of a company if none is appointed or re¬ 
appointed at the annual general meeting. 

Power to fix remuneration of auditors appointed by it. 

Power to make rules for auditors’ certificates to persons in Part B 
States. 

Power to exempt any branch office from the provisions of the sec¬ 
tion by rules made in that behalf. 

Power to direct special audit in certain cases, to make ancillary 
orders and to take action on the report of the special auditor. 

Power to direct cost audit in relation to any class of companies 
specified in cl. (d) of s. 209(1). 

Power to direct cost audit by chartered accountants until sufficient 
number of cost accountants is available. 

Power to call for further information in respect of the auditor's 
report and to take action on the report permissible under any 
law. 

Power to direct circulation of the report to members along with 
notice of annual general meeting of the company. 

Power to appoint inspectors on application. 

Power to require supporting evidence from applicants for 
investigation. 

Power to appoint inspectors in other cases. 

Duty to give reasonable opportunity to certain companies and per¬ 
sons to show cause why the inspectors should not be authorised 
to investigate their affairs. 

Power to receive inspector’s report. 

Power to prosecute persons on inspector’s report. 

Power to cause winding-up petition to be presented to Court. 

Power to institute proceedings on inspector’s report for recovery 
of damages or property. J 

Right to recover expenses of investigation. 

Power to appoint inspectors to investigate ownership of company 

Power to require information as to person interested in shares or 
debentures. 

Power to investigate associateship with managing agent 

Power to impose restrictions on shares or debentures and to con- 
sent to a prosecution being instituted under the section. 

Power to remove disqualification of directors. 

Power to remove the disqualification incurred by -a director failing 
to pay any call in respect of shares held by him within six 
months from the date fixed for the payment of the call 

Power to exempt any class of companies from the provisions of the 
section requiring the Board of directors to meet at least once in 
every three calendar months. 

Power to prohibit sole selling agents in certain cases 

c ? m Pany from application of s. 300 (prohibit- 
p^ceedings 1 ) d ' dir6Ct0r fr ° m participatin S or voting in Board’s 

Power to certify professional qualifications of a director in case of 
professional services rendered by such director. aSG 

Power to permit, a company to waive the recovery of any sum 
refundable to it by a director under sub-section (5A) Y 

Power to permit waiver of refund of excess remuneration received 
by any of the persons specified in the section in respect of any 
office or place of profit, in the company. P * 

Power to direct exclusion of bounties and subsidies given bv a 
of°TS^netprofit “ authority to compan y * determination 

Power to notify certain taxes as being in the nature of taxes on 
excess or abnormal profits or as imposed for special reasons 
Power to permit a company to waive the recovery of Inv sum 

0).“ ty the managing agent or disassociate V undCT 
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Section 

370(5) 

385(2) 

386 

388B 

388C 

388E(1) 

388E(3) 

394A 

396 

396A 

399 

400 

401 
407 
408(1) 

( 6 ) 

(7) 

409 

410 
439(1) 

444(5) 

448 

451 

463(1; 


463(2) 

463(3) 

496 

530 

534 


APPENDIX E 


Nature of right, power or duty under the Act 

Power to grant time to a company to enforce repayment of the loan 
etc. which could not have been made under the section as 
amended by Act, 1965. cuon as 

Power to remove disqualifications of managers. 

Power to permit a person to be manager of more than two com¬ 
panies at the same time. 

Right to state a case to the High Court for its decision as to the 
fitness of the person referred to in the section to hold any office 
in any company. 

Right to apply to the High Court for an interim order specified in 
the section during the pendency of the case referred to in s 388B 

Power to remove from office the person against whom a decision 
is recorded by the High Court. 

Power to permit, with the concurrence of the High Court, the 
person removed from office to hold any such office before the 
expiry of 5 years. 

Right to make representations to Court in respect of applications 
under ss. 391 and 394. 

Power to provide for amalgamation of companies in public interest. 

Power to permit disposal of books and papers of a company which 
has been amalgamated with, or whose shares have been acquir¬ 
ed by, another company and to appoint a person to examine 
them before giving the permission. 

Power to authorise any member or members to apply to Court for 
relief against oppression and mismanagement. 

Right to receive notice of application for relief against oppression 
and mismanagement. 

Right to apply for relief against oppression and mismanagement 
under s. 397 or 398. 

Right to receive notice of application to Court of managing agent 
and others for exemption from disqualification. 

Power to appoint and remove directors to prevent oppression of 
members in a manner prejudicial to interests of company and to 
confirm any change in the Board made while a director appoint¬ 
ed by the Central Government holds office. . 

Power to give directions to a company with regard to its affairs 
where directors are appointed by it under sub-sec. (1) or (2). 

Power to require such directors to report to it with regard to the 

company’s affairs. ... , f 

Power to prevent change in ownership of shares to bring about 
change in Board of directors likely to affect company 
prejudicially. 

Power to constitute Advisory Committee. . , lt _ 

Power to authorise a person to present a petition for winding up, 

on inspector’s report; also , ir » in 

Power to sanction Registrar presentmg a petition for windmg-up m 

Duty^cT appoint Official Liquidator and power to appoint Deputy 

or Assistant Official Liquidators „ . _. . .. flt? 

Right to receive prescribed fees where Official Liquidator acts as 

Powe U r d to t0 take cognizance of the conduct of the liquidator in com- 

Rieht S to y aDDly d ta g casi of a company’s winding up having commence 

other person 

Power re C ct r io n c!l W I “ g a U Son of the books and vouchers of 

Power^to*‘extend date within which liquidator is required to call 

general meetings. nn , rrT ,._ t taxes due in twelve 

Right to receive preferential payment ol taxes 

^4$%S533Ssa^.BiSsr 
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Section 

545 

549 

550 

551 

555 

578 

594 

609 

610 

612 

613 

615 

619A 


620 

620A 

621 

624A 

624B 

637(1) 

637A 

637AA 

637B 

638 

639 

641 

642 
647 


Nature of right, power or duty under the Act 

Right to investigate offence committed by an officer in relation to 
a company in voluntary liquidation; and also right to direct 
Registrar to institute proceedings. 

Right to inspect books of company after order for winding-up of 
company is made, conferred by any law not affected by the rules 
of the Supreme Court in that behalf. 

Power to prevent destruction of books and papers of a dissolved 
company and its liquidator. 

Power to exempt a liquidator from the requirement to file state¬ 
ments as to pending winding up where it is not concluded with 
one year of its commencement. 

Right to receive application for payment of money from the Com¬ 
panies Liquidation Account from person entitled to it. 

Power to rerftit, in part or in whole, the amount of interest which 
liquidator is required to pay under cl. (a) of sub-section (9). 

Sanction necessary to alteration in provisions of any Act of Parlia¬ 
ment of the United Kingdom, Royal Charter, or Letters patent 
relating to company registered under Part IX. 

Power to exempt foreign company from making out balance-sheet 
and profit and loss account in the form prescribed by the Act. 

Power to appoint Registrars. 

Power to permit inspection of certain documents filed with the 
Registrar. 

Right to receive fees paid to Registrar. 

Power to reduce fees, charges, etc. 

Power to direct companies to furnish information or statements 
with regard to their constitution or working. 

Duty to cause to be prepared an annual report on the working and 
affairs of a Government company in which the Central Govern¬ 
ment is a member, within three months of the annual general 
meeting, and laid before both Houses of Parliament together 
with a copy of the audit report and any comments made thereon 
by the Comptroller and Auditor-General of India. 

Power to modify Act in relation to Government companies. 

Power to modify Act in relation to Nidhis, etc. 

Power to authorise person to complain to Court for offences com¬ 
mitted by a company or its officer. 

Power to appoint company prosecutors. 

Power to direct a company prosecutor to present an appeal against 
an order of acquittal passed by any Court other than a High 
Court. ^ 

Po ^ er J° dele Sate any of its powers and functions under the Act to 
the Company Law Board and any of them other than those men- 
tioned m sub-sec. (2) to any other authority or officer. 

Y^ er A to * acco J. d approval, etc. where required or authorised under 
the Act, subject to such conditions, limitations or restrictions as 
it may think fit to impose. 

Power to fix and limit remuneration while according approval to 
appointment under s. 269 and to remuneration under ss. 309, 310, 
311 &nd 387. * * 

Power to condone delay in making applications to itself under the 
Act within the time specified in respect thereof, and also in 
filing documents with the Registrar within the specified time 

Duty to place report on working of Act before Parliament. 

° Parliament 6 annual reports on Government companies before 

Po S *5 alter Schedules and duty to lay every alteration before 
both Houses of Parliament. 

Power to make rules. 

P< 82 r i« to , &¥**%*■ the 1 m ‘P ner 1x1 Which and the time at which 

nf HP P® ndin S at the commencement 

o* the Amendment Act, I960, should pay the moneys received by 

of m indfe UCh 11140 the pubUc account of India in the Reserve Bank 




xcl-31 
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P J5SS? IONS OF THE ACT WHICH DO NOT APPLY TO PRivATr 
COMPANIES OTHERTHM ™<»=WHICHAHE SUBSIDIARIES 


Section 

*70 

*81 

85 to 89 


111 


*149 

*165 

171 to 186 


182 

198 

204 

*219 


255 

257 

259 

261 

263 

264 
•266 

268 

269 

270 & 272 

*284 

293 

295 

300 

303 

309 

310 

311 


316 & 317 

370 

372 


Description of provision 

Pr prospectus° f allotment before registration of statement in lieu of 

Provision as to the manner in which subscribed capital mav be 
increased by issue of further shares. y 

Provisions as to kinds of capital (s. 85), new issue of share of 
capital (s. 86) voting rights (s. 87), issue of shares with dispro¬ 
portionate rights (s. 88), and termination of disproportionately 
excessive rights (s. 89). [Exemption from these provisions is 
provided for m s. 90(6)]. 

Provisions as to right to appeal to Central Government against 
company s refusal or failure to register a transfer or transmission 
of shares or interest. 

Restrictions on commencement of business. 

Provisions as to statutory meeting and statutory report. 

Provisions relating to meeting, if the articles otherwise provide 

[This exemption is provided for in s. 170(l)(ii)]. 

Provisions as to restrictions on exercise of voting rights being void. 

Provisions as to overall maximum managerial remuneration. 

Restriction on appointment of firm or body corporate to office or 
place of profit in the company. 

Provisions as to right of a member to copies of balance sheet and 
auditor’s report in relation to balance sheet laid before the com¬ 
pany before the commencement of the Act. 

Provision as to proportion of directors liable to retire by rotation. 

Provision as to right of persons other than retiring directors to 
stand for directorships. 

Provision as to need of Central Government’s sanction to increase 
in number of directors. 

Restriction on appointment of certain persons connected with 
managing agent as directors. 

Provision as to appointment of directors to be voted on individually. 

Filing of consent to act as director with the Registrar. 

Restrictions on appointment or advertisement of directors as 
regards consent and qualification shares. 

Provision as to need of Central Government sanction to amendment 
of provision relating to managing, whole-time, or non-rotational 
directors. 

Appointment and re-appointment of a managing or whole-time 
director to be approved by Central Government. 

Provisions as to share qualification of a director. [This exemption 

is provided for in s. 273]. . . .. . . , 

Provision for removal of directors in case of a director holding otnce 

for life on 1st April 1952. 

Restrictions on powers of Board. 

Prohibition of loan, etc. to directors, etc. . „ 

Prohibition against interested director participating or voting .n 

Provision as°tCentering director’s date of birth in the register of 

directors. . 

Provisions as to remuneration of directors. 

Provisions as to remuneration of managing director or any othe 
director or any amendment thereof to be approved by Centra 

InSeaseTn*"managing or whole-time director’s remuneration on 
appointment or re-appointment to be sanctioned by Centra 

Provisions as to appointment of managing director. 

Rp<;triptions on advancing loans to other companies. 

Prohibition against purchase of shares, etc. in other compames m 
the same group, or otherwise. 
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Section Description of provision 

384 Prohibition against appointing a firm or body corporate or associa¬ 

tion as manager. 

386 to 388 Provisions as to number of companies of which a person may be 

appointed manager (s. 386), remuneration of manager (s. 387) 
and application of ss. 310 to 312 and s. 317 to managers (s. 388). 
(This exemption is laid down in s. 388A). 

409 Provisions as to Central Government’s power to prevent change in 

Board of directors likely to affect company prejudicially. 

416 Provisions relating to contracts by agents of company in which 

company is undisclosed principal. 

♦This section does not apply to all private companies, whether 
subsidiaries of public companies or not. 


i 




THE COMPANIES ACT, 1956 


ARRANGEMENT OF SECTIONS 

[ N.B .—Sections inserted in the Act by the Companies (Amendment) Act, 
1974, are indicated by the mark ‘ 4- ’ and those amended or substituted by that 
Act are indicated by the mark ‘ § Sections and Schedules indicated by the 
mark * t ’ have been omitted from the text of the Act as having either ceased 
to be effective as a result of the ‘abolition of managing agencies and secretaries 
and treasurers’ by the Companies (Amendment) Act, 1969, or otherwise be¬ 
come obsolete.) 


PART I 


Sections 

1 . 

§ 2 . 

3. 

4. 

+ 4A. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

IOA. 

IOB. 

IOC. 

IOD. 


§10E. 


PRELIMINARY 

Short title, commencement and extent. 

Definitions. 

Definitions of “company”, “existing company”, “private company" 
and “public company”. 

Meaning of “holding company” and “subsidiary”. 

Public financial institutions. 

Meaning of “officer who is in default”. 

Meaning of “relative”. 

Interpretation of “person in accordance with whose directions or 
instructions directors are accustomed to act”. 

Power of Central Government to declare an establishment not to be a 
branch office. 

Act to override memorandum, articles, etc. 

Jurisdiction of Courts. 

T [Repealed.] 


PART IA 

BOARD OF COMPANY LAW ADMINISTRATION 
Constitution of Board of Company Law Administration. 

PART n 


INCORPORATION OF COMPANY AND MATTERS INCIDENTAL THERETO 

Certain companies, associations and partnerships to be registered as 

companies under Act t 

11. Prohibition of associations and partnerships exceeding certain 
number. 

Memorandum of Association 

12. Mode of forming incorporated company. 

13. Requirements with respect to memorandum. 

14. Form of memorandum. 

15. Printing and signature of memorandum. 

16. Alteration of memorandum. 

§17. Special resolution and confirmation by the Company Law Board 
required for alteration of memorandum. 

§18. Alteration to be registered within three months. 

§19. Effect of failure to register. 

Provisions with respect to names of companies 

20. Companies not to be registered with undesirable names. 

21. Change of name by company. 
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Sections 

22 . 

23. 

24. 

25. 


26. 

27. 

28. 

29. 

30. 

31. 


32. 


33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 


41. 

42. 


43. 

§43 A. 

44. 



46. 

47. 

48. 
40. 
50. 


Rectification of name of company. 

of cha ? ge of nam e and effect thereof. 

& t° ^ name ° f e . x * sting Private limited companies. 

company 0 dlSP6nSe Wlth “ Limited ” in name of charitable cr other 


Articles of Association 
Articles prescribing regulations. 

Regulations required in case of unlimited company, company limited 
by guarantee or private company limited by shares. P Y ted 

by °shares. and appllcation of Table A in the case of companies limited 


Form of articles in the case of other companies 
*orm and signature of articles. 

Alteration of articles by special resolution. 


Change of registration of Companies 
Registration of unlimited company as limited, etc. 

General provisions with respect to memorandum and articles 

Registration of memorandum and articles. 

Effect of registration. 

Conclusiveness of certificate of incorporation. 

Effect of memorandum and articles. 

Provision as to companies limited by guarantee. 

Effect of alteration in memorandum or articles. 

Copies of memorandum and articles, etc., to be given to members. 
Alteration of memorandum or articles, etc. to be noted in every copy. 

Membership of company 

Definition of “member”. 

Membership of holding company. 

Private companies 

Consequences of default in complying with conditions constituting a 
company a private company. 

Private company to become public company in certain cases. 
Prospectus or statement in lieu of prospectus to be filed by private 
company on ceasing to be private company. 

Reduction of Number of Members below legal Minimum 

Members severally liable for debts where business carried on with 
fewer than seven, or in the case of a private company, two members. 

Contracts and deeds, investments, seal, etc. 

Form of contracts. 

Bills of exchange and promissory notes. 

Execution of deeds. 

Investments of company to be held in its own name. 

Power for company to have official seal for use outside India. 


51. 

52. 

53. 



55. 

56. 

57. 


Service of Documents 

Service of documents on company. 

Service of documents on Registrar. 

Service of documents on members by company. 

Authentication of Documents and Proceedings 
Authentication of documents and proceedings. 


PART in 

AND ALLOTMENT, AND OTHER MATTERS 
RELATING TO Issue OF SHARES or debentures 

Prnsvectus 


SrSSa assiiSSn-s sis— 
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Sections 

58. Expert’s consent to issue of prospectus containing statement by him. 
+ 58A. Deposits not to be invited without issuing an advertisement. 

+ 58B. Provisions relating to prospectus to apply to advertisement. 

59. Penalty and interpretation. 

60. Registration of prospectus. 

61. Terms of contract mentioned in prospectus or statement in lieu of 
prospectus, not to be varied. 

62. Civil liability for mis-statements in prospectus. 

63. Criminal liability for misstatements in prospectus. 

64. Document containing offer of shares or debentures for sale to be 
deemed prospectus. 

65. Interpretation of provisions relating to prospectuses. 

66. Newspaper advertisements of prospectus. 

67. Construction of references to offering shares or debentures to the 
public, etc. 

68. Penalty for fraudulently inducing persons to invest money. 

68A. Personation for acquisition, etc., of shares. 

Allotment 

69. Prohibition of allotment unless minimum subscription received. 

70. Prohibition of allotment in certain cases unless statement in lieu of 
prospectus delivered to Registrar. 

71. Effect of irregular allotment. 

72. Applications for, and allotment of, shares and debentures. 

§73. Allotment of shares and debentures to be dealt in on stock exchange. 

74. Manner of reckoning fifth, eighth and tenth days in sections 72 and 73. 

75. Return as to allotments. 

Commissions and Discounts 

76. Power to pay certain commission and prohibition of payment of all 
other commissions, discounts, etc. 

77. Restrictions on purchase by company, or loans by company for pur- 
case, of its own or its holding company's shares. 

Issue of Shares at Premium and Discount 

78. Application of premiums received on issue of shares. 

§79. Power to issue shares at a discount. 

Redeemable Preference Shares 

80. Power to issue redeemable . preference shares. 

Further Issue of Capital 

81. Further issue of capital. 

PART IV 

SHARE CAPITAL AND DEBENTURES 

Nature, Numbering and Certificate of Shares 

82. Nature of shares. 

83. Numbering of shares. 

84. Certificate of shares. 

Kinds of share capital 

85. Two kinds of share capital. 

86. New issues of share capital to be only of two kinds. 

87. Voting rights. 

88. Prohibition of issue of shares with disproportionate rights. 

89. Termination of disproportionately excessive voting rights in existing 
companies. 

§90. Savings. 

Miscellaneous provisions as to share capital 

91. Calls on shares of same class to be made on uniform basis. 

92. Power of company to accept unpaid share capital, although not 
called up. 



IV 
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Sections 

93. 

94. 

4- 94A. 

95. 

96. 

97. 

98. 

99. 


100 . 

101 . 

102 . 

103. 

104. 

105. 


106. 

107. 


108. 

+ 108A. 
+ 108B. 
+ 108C. 
+ 108D. 

+ 108E. 
+ 108F. 
-f 108G. 

+ 108H. 

109. 

110 . 
1U- 
112 . 


113. 


114. 

115. 


116. 


117. 

118. 

119. 

120 . 
121 . 
122 . 
123. 


Payment of dividend in proportion to amount paid up 
Power of limited company to alter its share capital. 

fertton “Hi? 1 ^ inCreased where an order * made under 

into R ^ct a etc° f COnS ° lidati ° n ° £ inversion of 

Effect of conversion of shares into stock. 

Notice of increase of share capital or of members 

reTeg r istLtio 1 n imited company to P rovide for reserve share capital on 

Reserve liability of limited company. 


Reduction of share capital 

Special resolution for reduction of share capital. 
Application to Court for confirming order, objections 
and settlement of list of objecting creditors. 

Order confirming reduction and powers of Court on 
order. 

Registration of order and minute of reduction. 
Liability of members in respect of reduced shares. 
Penalty for concealing name of creditor, etc. 


by creditors, 
making such 


Variation of Shareholders ’ Rights 

Alteration of rights of holders of special classes of shares. 
Rights of dissentient shareholders. 


Transfer of shares and debentures 

Transfer not to be registered except on production of instrument 
of transfer. 

Restriction on the acquisition of shares. 

Restriction on the transfer. 

Restriction on the transfer of shares of foreign companies. 

Power of Central Government to direct companies not to give 
effect to the transfer. 

Time within which refusal to be communicated. 

Penalty for contravention of section 108A, 108B or 108C. 

Nothing in sections 108A to 108D to apply to Government com- 
panies, etc. 

Construction of references to “shares” or “share capital” in sections 
108A to 108D. 

Transfer by legal representative. 

Application for transfer. 

Power to refuse registration and appeal against refusal. 
Certification of transfers. 

Issue of Certificate of Shares, etc. 

Limitation of time for issue of certificates. 


Share warrants 

Issue and effect of share warrants to bearer. 

Share warrants and entries in register of members 


Penalty for personation of shareholder 
Penalty for personation of shareholder. 

Special Provisions as to Debentures 

Debentures with voting rights not to be issued hereafter. 
Right to obtain copies of and inspect trust deed. 

Liability of trustees for debenture holders. 

Perpetual debentures. . . 

Power to re-issue redeemed debentures in certain cases. 

in priority to claims under the charge. 
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\ 


Sections 


124. 

125. 

126. 

127. 

128. 

129. 

130. 

131. 

132. 

133. 

134. 

135. 

136. 

137. 

138. 

139. 

140. 
§141. 

142. 

143. 

144. 

145. 


146. 

147. 

148. 


149. 


150. 

151. 

152. 

153. 
153 A. 
153B. 

154. 

155. 

156. 


157. 

158. 


159. 

160. 
161. 


PART V 


REGISTRATION OF CHARGES 
“Charges” to include mortgage in this Part. 

Certain charges to be void against liquidator or creditors unless 
registered. 

Date of notice of charge. 

Registration of charges on properties acquired subject to charge. 
Particulars in case of series of debentures entitling holders part 
passu. 

Particulars in case of commission, etc., on debentures 
Register of charges to be kept by Registrar. 

Index to register of charges. 

Certificate of registration. 

Endorsement of certificate of registration on debenture or certificate 
of debenture stock 

Duty of company as regards registration and right of interested 
party. 

Provisions of Part to apply to modification of charges. 

Copy of instrument creating charge to be kept by company at 
registered office. 

Entry in register of charges of appointment of receiver or manager. 
Company to report satisfaction and procedure thereafter. 

Power of Registrar to make entries of satisfaction and release in 
absence of intimation from company. 

Copy of memorandum of satisfaction to be furnished to company. 
Rectification by Company Law Board of register of charges. 
Penalties. 

Company’s register of charges. 

Right to inspect copies of instruments creating charges and com¬ 
pany^ register of charges. 

Application of Part to charges requiring registration under it but not 
under previous law. 

PART VI 


MANAGEMENT AND ADMINISTRATION 
CHAPTER I.—GENERAL PROVISIONS 

Registered Office and Name 

Registered office of company. 

Publication of name by company. 

Publication of authorised as well as subscribed and paid-up capital. 

Restrictions on Commencement of Business 
Restrictions on commencement of business. 


Registers of members and debenture holders 
Register of members. 

Index of members. 

Register and index of debenture holders. 

Trusts not to be entered on register. 

Appointment of public trustee. 

Declaration as to shares and debentures held in trust 
Power to close register of members on debenture holders. 

Power of Court to rectify register of members. 

Notice to Registrar of rectification of register. 

Foreign registers of members or debenture holders 

ture e h 0 lders° mpany l ° k ® ep foreisn register of member or deben- 
Provisions as to foreign registers. 

Annual Returns 

Annual return to be made by company having a share capital 

r ® tun ? , to be mad ® hy company not having a share capital. 

JSSSi thereto 0118 reg ? annUal retum and ^ftcate tS be 
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Sections 
• 162. 


163. 

164. 


165. 

166. 

167. 

168. 

169. 

170. 

171. 

172. 


173. 

174. 

175. 

176. 

177. 

178. 


179. 

180. 
181. 


182. 

183. 

184. 

185. 
§186. 

187. 

187 A. 


187B. 
+ 187C. 
+ 187D. 
188. 

189. 

190. 

191. 
§192. 

193. 

194. 

195. 

196. 

197. 


197A. 


193. 

199. 

200 . 
201 . 


202 . 

203. 


Penalty and interpretation. 


General provisions regarding registers and returns 

Place of keeping, and inspection of, registers and returns 
Registers, etc., to be evidence. ** 


Meetings and Proceedings 

Statutory meeting and statutory report of company 
Annual general meeting. 

Power of Central Government to call annual general meeting. 
Penalty for default in complying with section 166 or 167 
Calling of extraordinary general meeting on requisition. 

Sections 171 to 186 to apply to meetings. 

Length of notice for calling meeting. 

Contents and manner of service of notice and persons on whom 
it is to be served. 

Explanatory statement to be annexed to notice. 

Quorum for meeting. 

Chairman of meeting. 

Proxies. 

Voting to be by show of hands in first instance. 

Chairman’s declaration of result of voting by show of hands to be 
conclusive. 

Demand for poll. 

Time of taking poll. 

Restriction on exercise of voting right of members who have not 
paid calls, etc. 

Restrictions on exercise of voting right in other cases to be void. 
Right of member to use his votes differently. 

Scrutineers at poll. 

Manner of taking poll and result thereof. 

Power of Company Law Board to order meeting to be called. 
Representation of corporations at meetings of companies and of 


creditors. ' 

Representation of the President and Governors in meetings of com¬ 
panies of which they are members. 

Exercise of voting rights in respect of shares held in trust. 
Declaration by persons not holding beneficial interest in any share. 
Investigation 'of beneficial ownership of shares in certain cases. 
Circulation of members’ resolutions. 

Ordinary and special resolutions. 

Resolutions requiring special notice. 

Resolutions passed at adjourned meetings. 

Registration of certain resolutions and! agreements. 

Minutes of proceedings of general meetings and of Board and otner 

moot in a s 

SU°on b s e to eV i d e e dr e awn where routes duly drawn and signed. 
PiTblfcation °o£ feports *of°proceedings ff fenerafmeetings. 


Prohibition of simultaneous appointment of different 
categories of managerial personnel 

mpany not to appoint or employ certain different categories o 

nagerial personnel at the same time. 

Managerial Remuneration, etc. 

as, «r. r&sye5g& s 'T ”' 

lculation of commission, etc., in certain ca.es 

oidance* of liability of officers and auditors 

company. 

Prevention of Management by Undesirable Persons 

Arsons Managing companies. 
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Sections 


204. 

+204A. 


§205. 

+ 205A. 
+ 205B. 
206. 

207. 


208. 


§209. 

+ 209A. 
210 . 
211 . 
212 . 

213. 

214. 

215. 

216. 

§217. 

218. 

219. 

220 . 
221 . 
222 . 
223. 


224. 

+ 224A. 

225. 

226. 

227. 

228. 

229. 

230. 

231. 

232. 

233. 
233A. 

§233B. 


234. 

234A. 


235. 

236. 

237. 


vii 


Restriction on Appointment of Firms and Bodies 

Corporate to Offices 

Restriction on appointment of firm or body corporate to office or 
place of profit under a company. 

Restrictions on the appointment of former managing agents or 
secretaries and treasurers to any office. 

Dividends and manner and time of payment thereof 
Dividend to be paid only out of profits. 

Unpaid dividend to be transferred to special dividend account. 
Payment of unpaid or unclaimed dividend. 

Dividend not to be paid except to registered shareholders or to their 
order or to their bankers. 

Penalty for failure to distribute dividends within forty-two days. 

Payments of interest out of capital 
Power of company to pay interest out of capital in certain cases. 

Accounts 

Books of account to be kept by company. 

Inspection of books of account, etc., of companies. 

Annual accounts and balance sheet. 

Form and contents of balance sheet and profit and loss account. 
Balance sheet of holding company to include certain particulars as 
to its subsidiaries. 

Financial year of holding company and subsidiary. 

Rights of holding company’s representatives and members. 
Authentication of balance sheet and profit and loss account. 

Profit and loss account to be annexed and auditors’ report to be 
attached to balance sheet. 

Board’s report. . ,. . . 

Penalty for improper issue, circulation or publication of balance 

sheet or profit and loss account. , 

Right of member to copies of balance sheet and auditors *report. 
Three copies of balance sheet, etc., to be filed with Registrar. 

Duty of officer to make disclosure of payments, etc. 

Construction of references to documents annexed to accounts. 
Certain companies to publish statement in the Form in Table F in 
Schedule I. 


Audit 

Appointment and remuneration of auditors. 

Auditor not to be appointed except with the approval of the com¬ 
pany by special resolution in certain cases. 

Provisions as to resolutions for appointing or removing auditors. 
Qualifications and disqualifications of auditors. 

Powers and duties of auditors. 

Audit of accounts of branch office of company. 

Signature of audit report, etc. 

Reading and inspection of auditor’s report. 

Right of auditor to attend general meeting. 

Penalty for non-compliance with sections 225 to 231. 

Penalty for non-compliance by auditor with sections 227 and 229. 
Power of Central Government to direct special audit in certain cases. 
Audit of cost accounts in certain cases. 

Power of Registrar to call for information, etc. 

Power of Registrar to call for information or explanation. 

Seizure of documents by Registrar. 

Investigation 

Investigation of affairs of company on application by members or 
report by Registrar. 

Application by members to be supported by evidence and power to 
call for security. 

- Investigation of company’s affairs in other cases. 
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Sections 

238. 

239. 

240. 
240A. 

241. 

242. 

243. 

244. 

245. 

246. 

247. 

248. 

249. 

250. 

250A. 

251. 


252. 

253. 

254. 

255. 

256. 

257. 

258. 

259. 

260. 
261. 

262. 

263. 
263A. 

264. 

265. 

266. 


267. 

268. 

§269. 


270. 

271. 
272 
273. 


274. 


275. 


Poiwr^of^fnspectors'to 0 carry 0l irwestigatfon 0 as , 

panies or of managing ***** ° f related com - 

Production of documents and evidence 

Seizure of documents by inspector • 

Inspectors’ report. 

Prosecution. 

397 P or a 39°8 n f ° r winding up of ™mpany or an order under section 


Proceedings for recovery of damages or property 
Expenses of investigation. 

Inspectors’ report to be evidence. 

Investigation of ownership of company. 

Information regarding persons having an interest in company, or in 
body corporate or firrn acting as managing agent thereof, 
investigation of associateship with managing agent, etc. 

Imposition of restrictions upon shares and debentures and prohibi- 
tion of transfer of shares or debentures in certain cases. 

Voluntary winding up of company, etc., not to stop investigation 
proceedings. 

Saving for legal advisers and bankers. 


CHAPTER II.—DIRECTORS 

Constitution of Board of Directors 

Minimum number of directors. 

Only individuals to be directors. 

Subscribers of memorandum deemed to be directors. 

Appointment of directors and proportion of those who are to retire 
by rotation. 

Ascertainment of directors retiring by rotation and filling of 
vacancies. 

Right of persons other than retiring directors to stand for director¬ 
ship. 

Right of company to increase or reduce the number of directors. 
Increase in number of directors to require Government sanction. 
Additional directors. 

Certain persons not to be appointed directors, except by special 
resolution. 

Filling of casual vacancies among directors. 

Appointment of directors to be voted on individually. 

Sections 177, 255. 256 and 263 not to apply in relation to companies 
not carrying on business for profit, etc. 

Consent of candidate for directorship to be filed with the company 
and consent to act as director to be filed with the Registrar. 
Option to company to adopt proportional representation for the ap¬ 
pointment of-directors. _ 

Retrictions on appointment or advertisement of director. 

Managing Directors, etc. 

Certain persons not to be appointed managing directors. 
Amendment of provision relating to managing, whole-time or non- 
rotational directors to require Government approval. 

Appointment or re-appointment of managing or whole-time director 

to require Government approval in certain cases. 

Share qualification 

Time within which share qualifications is to be obtained and maxi¬ 
mum amount thereof. 

[Repealed.] 

Penalty. 

Saving. 

Disqualifications of Directors 
Disqualifications of directors. 

Restrictions on number of directorships 
No person to be a director of more than twenty companies. 
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Sections 

276. 

277. 

278. 

279. 

280-282. 


283. 

284. 


285. 

286. 

287. 

288. 

289. 

290. 


291. 

292. 

293. 
293A. 
293B. 


294. 
294A. 

+ 294AA. 

295. 

296. 
§297. 

298. 


299. 

300. 
301t 

302. 


303. 

304. 

305. 

306. 


307. 

308. 


309. 


Choice to be made by director of more than twenty companies at 
commencement of Act. 

Choice by person becoming director of more than twenty companies 
after commencement of Act. 

Exclusion of certain directorships for the purposes of sections 275. 
276 and 277. 

Penalty. 


[Repealed.] 


Retiring age of Directors 


Vacation of Office by Directors 

Vacation of office by directors. 

Removal of directors. 

Meetings of Board 

Board to meet at least once in every three calendar months. 

Notice of meetings. 

Quorum for meetings. 

Procedure where meeting adjourned for want of quorum. 

Passing of resolutions by circulation. 

Validity of acts of directors. 

Board’s powers and restrictions thereon 
General powers of Board. 

Certain powers to be exercised by Board only at meeting. 
Restrictions on powers of Board. 

Prohibition regarding making of political contributions. 

Power of Board and other persons to make contributions to the 
National Defence Fund, etc. 

Appointment of sole selling agents 

Appointment of sole selling agents to require approval of company 
in general meeting. 

Prohibition of payment of compensation to sole selling agents for 
loss of office in certain cases. 

Power of Central Government to prohibit the appointment of sole 
selling agents in certain cases. 

Loans to directors, etc. 

Application of section 295 to book debts in certain cases. 

Board’s sanction to be required for certain contracts in which parti¬ 
cular directors are interested. 

Power of directors to carry on business when managing agent or 
secretaries and treasurers are deemed to have vacated office, etc. 

Procedure, etc., where Director interested 
Disclosure of interests by director. 

Interested director not to participate or vote in Board’s proceedings. 
Register of contracts, companies and firms in which directors are 
interested. 

Disclosure to members of director’s interest in contract appointing 
manager, managing director, managing agent or secretaries and 
treasurers. 

Register of Directors, etc. 

Register of directors, managing agents, secretaries and treasurers, etc. 
Inspection of the register. 

Duty of directors, etc., to make disclosure. 

Register to be kept by Registrar and inspection thereof. 

Register of Directors’ Shareholdings 
Register of directors’ shareholdings, etc. 

° f directors and persons deemed to be directors to make dis¬ 
closure of shareholdings. 

• . ...Remuneration of Directors 

Remuneration of directors. 
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Sections 

310. 

311. 

312. 

313. 
§314. 

315. 

316. 

317. 

318. 

319. 

320. 

321. 

322. 

323. 


$324. 


324A. 

+325. 

$325A. 


$326. 

$327. 

$328. 


$329. 

$330. 

$331. 

$332. 

$333. 

$334. 

$335. 


in 


remuneration to require Government 


Provision for increase 
sanction. 

Increase in remuneration of managing director on re-antinintmon* 
appointment after Act to require Government sanetTon * ° r 


Miscellaneous Provisions 
Prohibition of assignment of office by director 
Appointment and term of office of alternate directors. 

Director etc. not to hold office or place of profit. 

Restrictions on appointment of managing directors 
[Repealed ] 

ing^rector COmPanieS ° f which one person ma y be appointed manag- 

Managing director not to be appointed for more than five years at 
a tune. 


Compensation for loss of office 

Compensation for loss of office not permissible except to managin'* 
or whole-time directors or to directors who are managers. 

Payment to director for loss of office, etc., in connection with trans¬ 
fer of undertaking or property. 

Payment to director for loss of office, etc., in connection with transfer 
of shares. 

Provisions supplementary to sections 318, 319 and 320. 


Directors with unlimited liability 

Directors, etc., with unlimited liability in limited company. 

Special resolution of limited company making liability of directors, 
etc., unlimited. 


CHAPTER III.—MANAGING AGENTS 


Prohibition of appointment of managing agent 

in certain cases 

Power of Central Government to notify that companies engaged in 
specified classes of industry or business shall not have managing 
clients 

Abolition of managing agencies and secretaries and treasurers. 
Managing agency company not to have managing agent. 

Subsidiary of a body corporate not to be appointed as managing 

agent. 

Appointment and term of office 

Central Government to approve of appointment, etc., of managing 
agent; and circumstances in which approval may be accorded. 
Application of sections 328 to 331. 

Term of office of managing agent. 


Variation of Managing Agency Agreement 
ariation of managing agency agreement. 

Special provisions regarding existing managing agents 
erm of office of existing managing agents to terminate on 15th 

Application of Act to existing managing agents. 

Restrictions on Number of Managing Agencies 
uo person to be managing agent of more than ten companies after 

5th August, 1960. 

Right to charge on assets 

;ight of managing agent to charge on company's assets. 

Vacation of Office, Removal and Resignation 

- * 



Sections 

*336. 

*337. 

*338. 

*339. 

*3.40. 

*341. 

*342. 


*343. 

*344. 

*345. 


*346. 

*347. 


*348. 

349. 

350. 
*351. 

*352. 

*353. 

*354. 

355. 


*356. 

*357. 

*358. 

*359. 

*360. 

*361. 

*362. 

*363. 


*364. 


*365. 

*366. 


*367* 


*368. 
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Vacation of office on conviction in certain cases. 

Removal for fraud or breach of trust. 

Removal for gross negligence or mismanagement. 

Power to call meetings for the purposes of sections 337 and 338 and 
procedure. 

Time when certain disqualifications will take effect. 

Conviction not to operate as disqualification if convicted partner, 
director, etc., is expelled. 

Resignation of office by managing agent. 

Transfers of, and Succession to, Office 
Transfer of Office by managing agent. 

Managing agency not to be heritable after commencement of Act. 
Succession to managing agency by inheritance or devise under 
agreement before commencement of Act, to be subject to Central 
Government’s approval. 


Changes in Constitution of Firms and Corporations 

Changes in constitution of managing agency firm or corporation to 
be approved by Central Government. 

Application of Schedule VIII to certain managing agents 

Remuneration of managing agents 

Remuneration of managing agent ordinarily not to exceed 10 per 
cent, of net profits. 

Determination of net profits. 

Ascertainment of depreciation. 

Special provision where there is a profit-sharing arrangement be¬ 
tween two or more companies. 

Payment of additional remuneration. 

Time of payment of remuneration. 

Managing agent not entitled to office allowance but entitled to be 
reimbursed in respect of expenses. • . 

Saving. 


Appointments as Selling and Buying Agents 

Appointment of managing agent or associate as selling agent of 
goods produced by the company. 

Application of section 356 to case where business of company con¬ 
sists of the supply or rendering of any services. 

Appointment of managing agent or associate as buying agent for 
company. 

Commission, etc., of managing agent as buying or selling agent or 
other concerns 

Contracts between managing agent or associate and company for 
the sale or purchase of goods or the supply of services, etc. 
Existing contracts relating to matters dealt with in sections 356 to 
360 to terminate on 1st March, 1958. 

Registers to be open to inspection. 

Remuneration received in contravention of foregoing sections to be 
held in trust for company. 


Assignment of, or charge on, remuneration 

Company not to be bound by assignment of, or charge on, manag¬ 
ing agent’s remuneration. 


Compensation for termination of office 

Prohibition of payment of compensation for loss of office in certain 
cases. 

Limit of compensation for loss of office. 

0 

Other rights, and liabilities not affected on termination of office 
. Managing agent’s rights and liabilities after termination of office. 

Restrictions on potoers 


Managing agent to be subject to control of 

in Schedule VII. 

“ • . 1 f 

0 


Board and to restrictions 
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Sections 

1:369. 

370. 

$370A. 


371. 

372. 
$373. 

374. 

$375. 

376. 

$377. 


$378. 

$379. 


$380. 

$381. 

$382. 

$383. 

+ 383A. 


Loans to managing agent. 

Loans, etc., to companies under the same management 

Provisions as to certain loans which could not have been maHo if 
sections 369 and 370 were in force. de “ 

Penalty for contravention of sections 369, 370 or 370A 
Purchase by company of shares, etc., of other companies 
Investments made before commencement of Act. 

Penalty for contravention of section 372 or 373. 

Managing agent not to engage in business competing with business 
of managed company. 

Condition prohibiting reconstruction or amalgamation of company 
except on continuance of managing agent etc. to be void. 
Restrictions on right of managing agent to appoint directors. 

CHAPTER IVA.—SECRETARIES AND TREASURERS 


Appointment of secretaries and treasurers. 

Provisions applicable to managing agents to apply to secretaries 
and treasurers with the exceptions and modifications specified in 
sections 380 to 383. 

Sections 324, 330 and 332 not to apply. 

Section 348 to apply subject to a modification. 

Secretaries and treasurers not to appoint directors. 

Secretaries and treasurers not to sell goods or articles produced by 
company, etc., unless authorised by Board. 

Certain companies to have secretaries. 


B. MANAGERS 

384. Firm or body corporate not to be appointed manager. 

385. Certain persons not to be appointed managers. 

386. Number of companies of which a person may be appointed manager. 

387. Remuneration of manager. 

388. Application of sections 269, 310, 311, 312, and 317 to managers. 
388A. Sections 386 to 388 not to apply to certain private companies. 


CHAPTER IVA—POWERS OF CENTRAL GOVERNMENT TO REMOVE 
MANAGERIAL PERSONNEL FROM OFFICE ON THE 
RECOMMENDATION OF THE HIGH COURT 

388B. Reference to High Court of cases against managerial personnel. 
388C. Interim order by High Court. 

388D. Decision of the High Court. . _. 

388E. Power of Central Government to remove managerial personnel on 

the basis of High Court’s decisions. 

CHAPTER V —ARBITRATION, COMPROMISES, ARRANGEMENTS 

AND RECONSTRUCTIONS 


Interpretation of sections 391 and 393. ^roHitors and 

Power to compromise or make arrangements with creditors ana 

Power^of High Court to enforce com p r o m i s esa n d ^ rra ^[^ ^ t |‘ n d 
Information as to compromises or arrangements with creditors 

Provisions for facilitating reconstruction and amalgamation of 

NoT£e m to S ' be given to Central Government for applications under 

FoweTanl 1 duly ^acquire shares of shareholders dissenting from 

Powe^of r C en?ra? C Go^rnment *to amalgamation of com- 

396A. PreservaticmT^of 'tfook^aifd* papers of amalgamated — q 
CHAPTER VI.—PREVENTION OF OPPRESSION AND MISMANAGEMEN 

A. Powers of Court 


389. 

390. 

391. 

• 

392. 

393. 

394. 
394A. 

395. 

396. 
396A. 


397. 

398. 


Application lo Court lor relief In casls ot mismlnaTement. 
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Sections 

399. 

400. 

401. 

402. 

403. 

404. 

405. 

406. 

407. 


§408. 

409. 


410. 

411-415. 


416. 


417. 

418. 

419. 

420. 


421. 

422. ' 

423. 

424. 


425. 


426. 

427. 

428. 

429. 

430. 

431. 

432. 


.Y'HUrif 

4s3K 9 •* 

434. 

LCL—32 


. ■ • • 
Xlll 


Right to apply under sections 397 and 398. 

Actions 1 397 e and V 398. t0 Central Government ol applications under 

Right of Central Government to apply under sections 397 and 398. 
Powers of Court on application under section 397 or 398 
Interim order by Court. 

Effect of alteration of memorandum or articles of company by order 
under section 397 or 398. ^ 

Addition of respondents to application under section 397 or 398. 

APPhcation of sections 539 to 544 to proceedings under sections 397 
and 398. 

Consequences of termination or modification of certain agreements. 

B. Powers of Central Government 


Powers of Government to prevent oppression or mismanagement. 
Power of Central Government to prevent change in Board of Direc¬ 
tors likely to affect company prejudicially. 


CHAPTER VII.—CONSTITUTION AND POWERS OF 

ADVISORY COMMITTEE 

Appointment of Advisory Committee. 

[Repealed.] 

CHAPTER VIII.—MISCELLANEOUS PROVISIONS 

# 

Contracts where company is undisclosed principal 

Contracts by agents of company in which company is undisclosed 
principal. 

Employees' securities and provident funds 

Employees’ securities to be deposited in post office savings bank or 
Scheduled Bank. 

Provisions applicable to provident funds of employees. 

Right of Employee to see bank’s receipt for moneys or securities 
referred to in section 417 or 418. 

Penalty for contravention of sections 417, 418 and 419. 

Receivers and Managers . 

Filing of accounts of receivers. 

Invoices, etc., to refer to receiver where there is one. 

Penalty for non-compliance with sections 421 and 422. ' 

Application of sections 421 to 423 to receivers and managers ap¬ 
pointed by Court and managers appointed in pursuance of an instru¬ 
ment. i 

PART VH o 

WINDING UP 

CHAPTER I.—PRELIMINARY 

* # • 

* 1 * '7 • 2 / 

Modes of Winding up . 

Modes of winding up. 

Contributories 

Liability as contributories of present and past members. 

Obligations of directors, managing agents and managers whose 
liability is unlimited. 

Definition of “contributory”. 

Nature of liability of contributory. .. 

Contributories in case of death of member. . . .,-j ' 

Contributories in case of insolvency of member. , 

Contributories in case of winding up- of a body corporate which is 
a member. * . .. ^ c . { :. 

«• \ CHAPTER IJ.—WINDING UP BY THE COURT * 

Cases in which company may be wound up by the Court 

Circumstances in which company may be wound up by Court, 1 : ! 
Company when deemed Unable to pay its debts. * , l 
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435. 

436. 

437. 

438. 


439. 

440. 


441. 


442. 

443. 


444. 

445. 

446. 

447. 


448. 

449. 

450. 

451. 

452. 

453. 

454. 

455. 

456. 

457. 

458. 
458A. 

459. 

460. 

461. 

462. 

463. 


464. 

465. 


466. 

467. 

468. 

469. 

470. 

471. 

472. 

473. 

474. 

475. 

476. 

477. 

478. 

479. 


Transfer of Proceedings 

Transfer of winding up proceedings to District Court. 

Withdrawal and transfer of winding up from one District Court to 
another. 

Power of High Court to retain winding up proceedings in District 
Court. 

Jurisdiction of High Court under sections 435, 436 and 437 to be 
exercised at any time and at any stage. 

Petition for Winding up 
Provisions as to applications for winding up. 

Right to present winding up petition where company is being 
wound up voluntarily or subject to Court’s supervision. 

Commencement of Winding up 
Commencement of winding up by Court. 


Powers of Court 

Power of Court to stay or restrain proceedings against company. 
Powers of Court on hearing petition. 

Consequences of Winding up Order 

Order for winding up to be communicated to Official Liquidator and 
Registrar. 

Copy of winding up order to be filed with Registrar. 

Suits stayed on winding up order. 

Effect of winding up order. 

Official Liquidators 

Appointment of Official Liquidator. 

Official Liquidator to be liquidator. 

Appointment and powers of provisional liquidator. 

General provisions as to liquidators. 

Style, etc., of liquidator. . 

Receiver not to be appointed of assets with liquidator. 

Statement of affairs to be made to Official Liquidator. 

Report by Official Liquidator. 

Custody of company’s property. 

Powers of liquidator. 

Discretion of liquidator. . • j * limitation 

Exclusion of certain time in computing period of limitation. 

Provision for legal assistance to liquidator. 

Exercise and control of liquidator s powers. 

Books to be kept by liquidator. 

Audit of liquidator’s accounts 

Control of Central Government over liquidators. 

Committee of Inspection 

Appointment and composition of committee of ins P ectl ° n n 
Constitution and proceedings of committee of inspection. 

General powers of Court in case of winding up by Court 
Se 0 ni e e r m 0 ent C0 0 f 1 ist 0 £%*$$** -d application of assets. 
gSSEt °o f f detds r due°byContributory and extent of set-off. 

Payment*interbank of ^"fnto^nk toTe^Sbject to order of Court. 

HssSSSSSb flc 

AdTustmen? of rights of contributories. 

IZVc to siimmon 0 persons suspected of having property of company. 

£a s as ssjffssuir— “ “ 
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Sections 

480. Saving of existing powers of Court. 

481. Dissolution of company. 

Enforcement of and Appeal from Orders 

482. Order made in any Court to be enforced by other Courts* 

483. Appeals from orders. 

CHAPTER III.—VOLUNTARY WINDING UP 

Resolution for, and Commencement of. Voluntary Winding up 

484. Circumstances in which company may be wound up voluntarily. 

485. Publication of resolution to wind up voluntarily. 

486. Commencement of voluntary winding up. 

Consequences of Voluntary Winding up 

487. Effect of voluntary winding up on status of company. 

Declaration of Solvency 

488. Declaration of solvency in case of proposal to wind up voluntarily. 

Provisions applicable to a Members' Voluntary Winding up 

489. Provisions applicable to a members’ voluntary winding up. 

490. Power of company to appoint and fix remuneration of liquidators. 

491. Board’s powers to cease on appointment of liquidator. 

492. Power to fill vacancy in office of liquidator. 

493. Notice of appointment of liquidator to be given to Registrar. 

494. Power of liquidator to accept shares, etc., as consideration for sale 
of property of company. 

495. Duty of liquidator to call creditors’ meeting in case of insolvency. 

496. Duty of liquidator to call general meeting at end of each year. 

497. Final meeting and dissolution. 

498. Alternative provisions as to annual and final meetings in case of 
insolvency. 

Provisions applicable to a Creditors' Voluntary Winding up 

499. Provisions applicable to a creditors’ voluntary winding up. 

500. Meeting of creditors. . 

501. Notice of resolutions passed by creditors’ meeting to be given to 

Registrar. ' 

502. Appointment of liquidator. 

503. Appointment of committee of inspection. 

504. Fixing of liquidator’s remuneration. 

505. Board’s powers to cease on appointment of liquidator. 

506. Power to fill vacancy in office of liquidator. 

507. Application of section 494 to a creditors’ voluntary winding up. 

508. Duty of liquidator to call meetings of company and of creditors at 

* end of each year. 

509. Final meeting and dissolution. 

ProuisioTis applicable to every Voluntary Winding up 

510. Provisions applicable to every voluntary winding up. 

511. Distribution of property of company. 

511 A. Application of section 454 to voluntary winding up. 

512. Powers and duties of liquidator in voluntary winding-up. 

513. Body corporate not to be appointed as liquidator. , 

514. Corrupt inducement affecting appointment as liquidator.- • 

515. Power of Court to appoint and remove liquidator in voluntary wind¬ 
ing up. 

516. Notice by liquidator of his appointment. * 

517. Arrangement when binding on company and creditors, j 

518. Power to apply to Court to have questions determined or power* 
exercised. 

519. Application of liquidator/ to Court for public examination of promo¬ 
ters, directors, etc. •' - : i v 
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Sections 

520. Costs of voluntary winding up 

521. [ Repealed .] P 


CHAPTER IV.—WINDING UP SUBJECT TO SUPERVISION OF COURT 


522. 

523. 

524. 

525. 

526. 

527. 


Power to order winding up subject to supervision. 

Effect of petition for winding up subject to supervision. 

Power of Court to appoint or remove liquidators 
Powers and obligations of liquidator appointed by Court 
Effect of supervision order. 

Appointment in certain cases of voluntary liquidators to office of 
liquidators. 


CHAPTER V.—PROVISIONS APPLICABLE TO EVERY MODE OF 

WINDING UP 


528. 

529. 

530. 


531. 
531 A. 

532. 

533. 

534. 

535. 

536. 

537. 


538. 

539. 

540. 

541. 

542. 

543. 

544. 

545. 


546. 

547. 

548. 

549. 

550. 

551. 

552. 

553. 

554. 

555. 

556. 


557. 

558. 


559. 

560. 


Proof and Ranking of Claims 

Debts of all descriptions to be admitted to proof. 

Application of insolvency rules in winding up of insolvent companies. 
Preferential payments. 


Effect of Winding up on Antecedent and other Transactions 

Fraudulent preference. 

Avoidance of voluntary transfer. 

Transfers for benefit of all creditors to be void. 

Liabilities and rights of certain fraudulently preferred persons. 
Effect of floating charge. 

Disclaimer of onerous property in case of a company which is being 
wound up. 

Avoidance of transfers, etc., after commencement of winding up. 
Avoidance of certain attachments, executions, etc., in winding up by 
or subject to supervision of Court. 


Offences Antecedent to or in course of Winding up 

Offences by officers of companies in liquidation. 

Penalty for falsification of books. 

Penalty for frauds by officers. 

Liability where proper accounts not kept. 

Liability for fraudulent conduct of business. 

Power of Court to assess damages against delinquent directors, etc. 
Liability under sections 542 and 543 to extend to partners or directors 
in firm or company. 

Prosecution of delinquent officers and members of company. 


Miscellaneous Provisions 

iquidator to exercise certain powers subject to sanction. 

fotification that a company is in liquidation. 

ooks and papers of company to be evidence. 

ispection of books and papers by creditors and contributories. 

disposal of books and papers of company. 

lformation as to pending liquidations. . H of 

ifficial Liquidator to make payments into the public account 

bluntary liquidator to make payments into Scheduled Bank, 
iauidator not to pay moneys into private banking account, 
npaid dividends and undistributed assets to be paid into the Co 

nforcemen^of 1 duty C of liquidator to make returns, etc. 

Supplementary Powers of Court 

[eetin°s to ascertain wishes of creditors or contributories, 
ourt or person before whom affidavit may be sworn. 

Provisions as to Dissolution 

=a sss&raMS isara 
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Sections 


PART VI 


II 


APPLICATION OF ACT TO COMPANIES FORMED OR REGISTERED 

UNDER PREVIOUS COMPANIES LAWS 

561. Application of Act to companies formed and registered under pre¬ 
vious companies laws. 

562. Application of Act to companies registered but not. formed under 
previous companies laws. 

563. Application of Act to unlimited companies registered under previous 
companies laws. 

564. Mode of transferring shares in the case of companies registered 
under Acts 19 of 1857 and 7 of 1860. 


PART IX 


565. 

566. 

567. 

568. 

569. 

570. 

571. 

572. 

573. 

574. 

575. 

576. 

577. 

578. 

579. 

580. 

581. 


582. 

583. 

584. 

585. 

586. 

587. 

588. 

589. 

590. 


§591; 

592. 

593. 

594. 

595. 

j * 


596. 

597. 

598. 

599. 


COMPANIES AUTHORISED TO REGISTER UNDER THIS ACT 

Companies capable of being registered. 

Definition of “Joint-stock company”. 

Requirements for registration of joint-stock companies. 

Requirements for registration of companies not being joint-stock 
companies. 

Authentication of statements of existing companies. 

Power of Registrar to require evidence as to nature of company. 
Notice to customers on registration of banking company with limited 
liability. 

Change of name for purposes of registration. 

Addition of “Limited” or “Private Limited” to name. 

Certificate of registration of existing companies. 

Vesting of property on registration. 

Saving for existing liabilities. 

Continuation of pending legal proceedings. 

Effect of registration under Part. 

Power to substitute memorandum and articles for deed of settlement. 
Power of Court to stay or restrain proceedings. 

Suits stayed on winding up order. 

PART X P 


: 3 ' 




WINDING UP OF UNREGISTERED COMPANIES 

Meaning of “unregistered company”. > 

Winding up of unregistered companies. 

Pbwer to wind up foreign companies, although dissolved. 
Contributories in winding up of unregistered company* 

Power to stay or restrain proceedings. - • .i ■•ijv ■ i 

Suits, etc., stayed on winding up order. i 
Directions as to property in certain cases. 

Provisions of Part cumulative. 

Saving and construction of enactments conferring power to wind up 
partnership, association or company in certain cases. 

.PART XI ' ' 

COMPANIES INCORPORATED OUTSIDE INDIA , ' 

Provisions as to Establishment of Places of Business in India 

Application of sections 592 to 602 to foreign companies. . 0 

Documents, etc., to be delivered to Registrar by foreign companies 
carrying on business in India. ,. 

Return to be delivered to Registrar by foreign company where,'docu¬ 
ments, etc., altered. . • 

Accounts of foreign company. . , . ■ i ! r \ , ; ' i , - 

Obligation to state name of foreign company, whether Timitidy and 
country where incorporated. , 2 -r„~ 

Service on foreign company. v -' r , 

Office where documents to be delivered. . ' 

Penalties. ^ ,-4 \ ^ 

Company’s failure to comply with Pqrt.noi^to affect ik liability under 
contracts, etc. *^.,.** -f 1 * ^ ^ %% 
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Sections 

§600. 

601. 

602. 


603. 

604. 

605. 

606. 

607. 

608. 


609. 

610. 
611. 
612. 

613. 

614. 
614A. 


615. 


§616. 


617. 

618. 
§619. 

619A. 
+ 619B. 
620. 


620A. 

620B. 


620C. 


621. 

622. 

623. 

624. 
624A. 
624B. 

625. 

626. 

627. 

628. 
629. 


fccount ati0n ° f eharges> a PPO>n‘ment of receiver and books of 

Fees for registration of documents under Part. 

Interpretation of foregoing sections of Part. 

Prospectuses 

Dating of prospectus and particulars to be contained therein 
Provisions as to expert’s consent and allotment 
Registration of prospectus. 

Penalty for contravention of sections 603, 604 and 605. 

Civil liability for mis-statements in prospectus. 

Interpretation of provisions as to prospectuses. 


PART xn 

REGISTRATION OFFICES AND OFFICERS AND FEES 
Registration Offices. 

Inspection, production and evidence of documents kept by Registrar. 
Fees in Schedule X to be paid. 

Fees, etc., paid to Registrar and other officers to be accounted for to 
Central Government. 

Power of Central Government to reduce fees, charges, etc. 
Enforcement of duty of company to make returns, etc., to Registrar. 
Power of court trying offences under the Act to direct the filing of 
documents with Registrar. 


part xm 

GENERAL 

Collection of Information and Statistics from Companies 

Power of Central Government to direct companies to furnish infor¬ 
mation or statistics. 

Application of Act to Companies governed by Special Acts 

Application of Act to insurance, banking, electricity supply and other 
companies governed by special Acts. 

Application of Act to Government Companies 

Definition of “Government Company”. 

Government companies not to have managing agent. 

Application of sections 224 to 233 to Government companies. 
Annual reports on Government companies. 

Provisions of section 619 to apply to certain companies. 

Power to modify Act in relation to Government companies. 

Modification of Act in its application to Nidhis and Mutual 

Benefit Societies 

Power to modify Act in its application to Nidhis,.etc. 

Special provisions as to companies in Goa, Daman and Diu. 

Special Provisions as to Companies in Jammu and Kashmir 
Special provisions as to companies in Jammu and Kashmir. 

Offences 

Offences against Act to be cognizable only on complaint by Registrar, 
shareholder or Government. 

Certain ‘Xn^esTriabte^ummarily in Presidency towns. 
?owro f t0 Ce b ntr n arG C o 0 v g e n rnment to appoint company prosecutors. 

Payrrm n ? g ^f 0 ompe n sa t i on in cases of frivolous or vexatious 
prosecution. 

Production andOnspection of books where offence suspected. 

Penalty for false statements. 

Penalty for false evidence. 
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Sections 

629A. Penalty where no specific penalty is provided elsewhere in the Act. 

630. Penalty for wrongful withholding of property. 

631. Penalty for improper use of words “Limited and Private Limited . 

Legal Proceedings 

632. Power to require limited company to give security for costs. 

633. Power of Court to grant relief in certain cases. 

634. Enforcement of orders of Courts. 

635. Enforcement of orders of one Court by other Courts. 

635A. Protection of acts done in good faith. 

635AA. Non-disclosure of information in certain cases. 

Temporary Protection of Employees 

635B. Protection of employees during investigation by Inspector or 
pendency of proceeding before High Court in certain cases. 

Reduction of Fees Payable to Company • 

636. Reduction of fees, charges, etc., payable to company. 

Delegation of Powers and Functions of Central Government 

637. Delegation by Central Government of its powers and functions under 
Act. 

Grant of Approval, etc., SuJbject to Conditions and Levy of 

Fees on Applications 

§637A. Power of Central Government or Company Law Board to accord 
approval, etc., subject to conditions and to prescribe fees on 

applications. „ ... _ . . 

+ 637AA. Power of Central Government to fix a limit with regard to 

remuneration. 

637B. Condonation of delays in certain cases. 

Annual Report on Working of Act 

638. Annual report by Central Government. 

639. [Repealed.] 

Validation of Registration of Firms in Certain Cases 

640. Validation of registration of firms as members of charitable and 
other companies. 

Computation of Time for Filing Orders of Court 
640A. Exclusion of time required ih obtaining copies of orders of Court. 

Schedules, Forms and Rules 

640B. Forms of, and procedure in relation to, certain applications. 

§641. Power to alter Schedules. 

§642. Power of Central Government to make rules. 

643. Power of Supreme Court to make rules. 

* Repeals and Savings 

644. Repeal of Acts specified in Schedule XII. 

645. Saving of orders, rules, etc., in force at commencement of Act. 

646. Saving of operation of section 138 of Act 7 of 1913. 

647. Saving of pending proceedings for winding up. 

648. Saving of prosecutions instituted by liquidator-or Court under section 

237 of Act 7 of 1913. ^ .... 

649. Construction of references to former enactments m documents. 

650. [ Repealed .] , 

651. Construction of references to extraordinary resolution in articles, etc. 

652. Appointment under previous companies laws tor have effect as if 
made under Act. 

653. ' Former registration offices continued. 

654. Registers under previous companies laws to be deemed to be part of 
registers under Act. 

655. Funds and accounts under Act to be in continuation of funds and 
accounts under previous companies law. J i 

656. Saving of Incorporation under repealed Acts. 
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Sections 


658’ °r C V\t in r? ables , u £ der Previous companies laws 

sections 64° 5 f to Art US6S ACt ' 1897 t0 apply in additi °" 

SCHEDULES— 


SCH pan? L lFm?S T b A y B s L h E aresr RegUlati0nS £ ° r management °* » com- 

TAB sharfs~ Mem ° randUm ° f Association of a company limited by 

TABLE C.—Memorandum and Articles of Association of a ccmpanv 

rnAT-,T r S 1 ^ d £ uaran tee and not having a share capital. 

TABLE D —Memorandum and Articles of Association of a company 
limited by guarantee and having a share capital 

TABLE E.—Memorandum and Articles of Association of an unlimited 
company. 

TABLE F.—Form of statement to be published bv limited Bankin'* 
Companies, Insurance Companies and Depo'sit, Provident or 
Benefit Societies. 


SCHEDULE IA.— LIST OF RELATIVES. 

SCHEDULE II.— MATTERS TO BE SPECIFIED IN PROSPECTUS 
AND REPORTS TO BE SET OUT THEREIN. 

PART I.—Matters to be specified. 

PART II.—Reports to be set out. 

PART III.—Provisions applying to Parts I and II of Schedule. 

SCHEDULE III.— FORM OF STATEMENT IN LIEU OF PROS¬ 
PECTUS TO BE DELIVERED TO REGISTRAR BY A COM¬ 
PANY WHICH DOES NOT ISSUE A PROSPECTUS OR WHICH 
DOES NOT GO TO ALLOTMENT ON A PROSPECTUS ISSUED. 
AND REPORTS TO BE SET OUT THEREIN. 

PART I.—Form of statement and particulars to be contained 
therein. 

PART II.—Reports to be set out. 

PART III.—Provisions applying to Parts I and II of this Schedule. 


SCHEDULE IV.— FORM OF STATEMENT IN LIEU OF PROS¬ 
PECTUS TO BE DELIVERED TO REGISTRAR BY A PRIVATE 
COMPANY ON BECOMING A PUBLIC COMPANY AND 
REPORTS TO BE SET OUT THEREIN. 

PART I.—Form of statement and particulars to be contained 
therein. 

PART II.—Reports to be set out. . , . 

PART III.—Provisions applying to Parts I and II of this Schedule. 

SCHEDULE V.— CONTENTS AND FORM OF ANNUAL RETURN 
OF A COMPANY HAVING A SHARE CAPITAL. 

PART I.—Contents. 

PART II —Form. 


SCHEDULE VI.— 

PART I.—Form of balance sheet. 

PART II.—Requirements as to Profit and Loss Account. 

PART III.—Interpretation. 

{SCHEDULE VII— RESTRICTIONS ON POWERS OF MANAGING 
AGENT/SECRETARIES AND TREASURERS. 

{SCHEDULE VIH.— DECLARATIONS TO BE MADE BY FMS 
+ PRTVATF COMPANIES AND OTHER BODIES COKFUKAir* 
ACTING^ AS MANAGING AGENTS/SECRETARIES AND 
TREASURERS. 

SSEe TO BE PAID TO THE 

SCH !I ,I %IV5 F app M L y to™es S wHra°E N iN ap™icati§n 
?S MADE UNDER SECTION 397 OR 398. 

SCHEDULE XII.— ENACTMENTS REPEALED. 

+SCHEDULE XIIL 



XXI 


THE COMPANIES ACT, 

[1 OF 1956 AS AMENDED UP-TO-DATE] 

An Act to consolidate and amend the law relating to companies 

and certain other associations 

[18th January , 1956] 
Be it enacted by Parliament in the Sixth Year of the Republic of India 


as follows: 


Part I 

PRELIMINARY 


1. Short title, commencement and extent.—(1) This Act may be called 

the Compands Act, 1956. • 

(2) It shall come into force on such date 1 as the Central Government may, 

by notification in the Official Gazette, appoint. 

2 (3) It extends to the whole of India: 

[* * * * *] s 

« [Provided 3 [* * *] that it shall apply to the State of Nagaland subject to 

such modifications, if any, as the Central Government may. by notification in 
the Official Gazette, specify.] 

2. Definitions.—In this Act, unless the context otherwise requires,— 

(1) “alter” and “alteration” shall include the making of additions and 
omissions; 

(2) “articles” means the articles of association of a company as originally 
framed or as altered from time to time in pursuance of any previous com¬ 
panies law or of this Act, including, so far as they apply to the company, the 
regulations contained, as the case may be, in Table B in the Schedule annexed 
to Act No. 19 of 1857, or in Table A in the First Schedule annexed to the 
Indian Companies Act, 1882, or in Table A in the First Schedule annexed to 
the Indian Companies Act, 1913, or in Table A in Schedule I annexed to this 
Act; 

(3) “associate”, in relation to a managing agent, means any of the 
following, and no others: — 

(a) where the managing agent is an individual: 
any partner or relative of such individual; any firm in which such individual, 
partner or relative is a partner; any private company of which such individual 
or any such partner, relative or firm is the managing agent or secretaries 
and treasurers or a director or the manager; and any body corporate at any 
general meeting of which not less than one-third of the total voting power 
in regard to any matter may be exercised or controlled by anyone or more 
of the following, namely, such individual, partner or partners, relative or 
relatives, firm or firms; and private company or companies; 

-ni tb) where the managing agent is a firm: 
any member of such firm; any partner or relative of any such member; and 
any other firm in which any such member, partner or relative is a partnei 1 ; 
any private company of which the firm first mentioned; or any such member, 
partner, relative or other firm is the managing agent, ot secretaries and 
treasurers,'or a director,, or the manager, and any body corporate at any 
general meeting of which not less than one-third of the total voting power 
in regerd to any matter may be exercised or controlled by any one or more 
ot 4 the following, namely, the firm first mentioned, any such member or 
members. partner or partners, relative or relatives, other firm or firms and 
private company or companies; * $ » 

^c) where the managing agent is a body corporate;- -• •«*' .>, . 

1 (i) any . subsidiary or holding company of such body corporate; the 
managing agent or secretaries and treasurers, or a director, the manager or 

List April, 1956 r vide Notification No. S. R. O. 612, dated 8-3-1956, Gazette r of India, 

Extraordinary, "1956, Pt. n, S. 3, p. 473. - — -— 

2 Subs, by Act 62 of 1956,* Section 2 and Schedule, for'sub-section^ (3) (w.e.f 
.1-11-1956). - _ . Udl ,S P d r.»\ * 


•Omitted By Act 25 of 1968. A ^ ‘ •* 

1965, S, 2 (w.ejf. 15-10-1965). 


J 

Jnw «*#*; 

s R .lid k> A 
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an officer of the body corporate or of any subsidiary or holding company 
thereof, any partner or relative of any such director or manager; any firm 
in which such director, manager, partner or relative, is a partner; **♦* 

(ii) any other body corporate at any general meeting of which not less 
than one-third of the total voting power in regard to any matter may be 
exercised or controlled by any one or more of the following, namely, the 
body corporate and the companies and other persons specified in paragraph 

(i) above; and 

6 [(iii) any subsidiary of the other body corporate referred to in paragraph 

(ii) above: 

Provided that where the body corporate is the managing agent of the 
other body corporate referred to in paragraph (ii) above, a subsidiary of such 
other body corporate shall not be an associate in relation to the managing 
agent aforesaid; and] 

(d) where the managing agent is a private company or a body corporate 
having not more than fifty members: 

in addition to the persons mentioned in sub-clause (c), any member of the 


private company or body corporate; 

Explanation .—If one person is an associate in relation to another within 
the meaning of this clause, the latter shall also be deemed to be an associate 

in relation to the former within its meaning; 

(4) “associate”, in relation to any secretaries and treasurers, means any 

of the following, and no others: 

(a) where the secretaries and treasurers are a firm: 
any member of such firm; any partner or relative of any such member; and 
any other firm in which any such member, partner or relative is a partner, 
any private company of which the firm first mentioned, or any such member, 
partner, relative or other firm is the managing agent or secretaries an 
treasurers or a director, or the manager; and any body corporate at any 

regard' t^an^^atterh'may^e'exerdsed^^con^rolledhby^any^ne'or'more of 

relatlves^'other S& SMM 


pan ¥ )r aiF€Si ec ^ et - e ho^nrro u m 7/- 

arfOfficer f^SSS 

ii^which^uclf^S^or^i^man^er, partner or^relativ^is^ajpartner;'*^** 

than'on^third t o£ r th^total 0 ^tog%ower Jn regard^to^^an^ matter^may^be 

co^r 0 ate C a 0 nd r the co b mpa a mes 0 and the persons specified in paragraph (i) above; 

and »[(m) any subsidiary o£ the other body corporate referred to in paragraph 

<U) Provided that where the bo^rpor-te i-, thesecretary and treasure 
g r n be Pa S g as P socLe in re.ation to the 

« a Private company or a body 

f„ Or ^ r dufon ha t V o in t g he n0 perTo 0 n r s me^ed bt^ub-ciause <b), any member of the 
private company or body corporate, accoriate in relation to another within 

L s»»■» —~ 

,n tsxSm asr ..»»*»“»= c '"”" 

ACt ' (6? 49 ' ; 'Board of directors” or “Board”, in relation to a company, means 

the Board of directors of the c ompany, _ 

2 - 

? ?he w y ofd ^- omitted by Act 65 of 1960, S. 2. 

8 Ins. by Act 65 of 1960, S. 
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(7) “body corporate” or “corporation” includes a company incorporated 
outside India but 9 [does not include— 

(a) a corporation sole; 

'(b) a co-operative society registered under any law relating to co-operative 

sodeties^j^ 1 o ^ er body corporate (not being a company as defined in this 

Act), which the Central Government may, by notification in the Official 

Gazette, specify in this behalf;] „ . , _ , , , 

(8) “book and paper” and “book or paper” include accounts, deeds, 

10 [vouchers], writings and documents; 

11 [(9) “branch office” in relation to a company means— 

(a) any establishment described as a branch by the company; or 

(b) any establishment carrying on either the same or substantially the 
same activity as that carried on by the head office of the company; or 

(c) any establishment engaged in any production, processing or manu- 

but does not include any establishment specified in any order made by the 

Central Government under Section 8;] 

(10) “company” means a company as defined in Section 3; 

13 [(10-A) “Company Law Board” means the Board of Company Law 
Administration constituted under Section 10-E;] 

13 r (11) “the Court” means,— . .. 

(a) with respect to any matter relating to a company (other than any 
offence against this Act), the Court having jurisdiction under this Act with 
respect to that matter relating to that company, as provided in Section 10, 

(b) with respect to any offence against this Act, the Court of a Magistrate 
of the First Class or, as the case may be, a Presidency Magistrate, having 

jurisdiction to try such offence;] , , , 

(12) “debenture” includes debenture stock, bonds and any other securities 

of a company, whether constituting a charge on the assets of the company or 
n0t ’ (13) “director” includes any person occupying the position of director, by 

(14) “District Court” means the principal Civil C?urt of original 
jurisdiction in a district, but does not include a High Court m the exercise of 

its ordinary original civil jurisdiction; ... , .._ . . 

(15) “document” includes summons, notice, requisition, order, other legal 
process, and registers, whether issued, sent or kept in pursuance of this or 
any other Act or otherwise; 

(16) “existing company” means an existing company as defined in 

60 07) financial year” means, in relation to any body corporate, the period 
in respect of which any profit and loss account of the body J: or J££S*f ? 
before it in annual general meeting xs made up, whether that period is a 

year or not! _ 

Provided that, in relation to an insurance company, year”shaU 

mean the calendar year referred to in sub-section (1) of Section 11 of the 

(18) “Government company” means a Government company within the 

meaning of Section 617; • . . ... 

14 [‘(18A) “group” means a group of two or more individuals, associations, 
firms or bodies corporate, or any combination thereof, which exercises or is 
in a position to exercise, or has the object of exercising, control over any body 

corporate, firm or trust. . . _ .. . ,. .. - 

Explanation.— If any question arises as to whether two or more individuals, 
associations, firms or bodies corporate, or any combmation thereof, constitute, 
or fall within, a “group”, the Company Law Board shall, after giving such 
individuals, associations, firms or bodies corporate, or any combination thereof, 
a reasonable opportunity of being heard, decide, the same;;] 

(19) “holding company*’ means a holding company within the meaning 

of Section 4; 


0 Subs, by S. 2, ibid., for “does not include a corporation sole \ 

10 Ins. by Act 31 of 1965, S. 3 (w.ei. 15-10-1965). 

11 Subs, by Act 65 of 1960, S. 2, for cl. (9). 

12 In*, by Act 53 of 1963, S. 2 (w.ei. 1-1-1964). 

« Sfcb»; by Act 65 of 1960, S. 2, for d. (11). 

14 Ins. by the Companies (Amendment) Act, 1974, S* 2. * 
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C 15 ] 

21 ) 


i * 


. , insurance company means a company which carries on the 

or S bu^lnesses- SUranCe either colely or in conjunction with any other business 

(22) issued generally” means, in relation to a prospectus, issued to 
persons irrespective of their being existing members or debenture holders of 
the body corporate to which the prospectus relates; 

(23) “limited company” means a company limited by shares or bv 
guarantee; 

(24) “manager” means an individual (not being the managing agent) who 
subject to the superintendence, control and direction of the Board of directors’ 
has the management of the whole, or substantially the whole, of the affairs 
of a company, and includes a director or any other person occupying the 
position of a manager, by whatever name called, and whether under a contract 
of service or not; 

(25) “managing agent” means any individual, firm or body corporate 
entitled, subject to the provisions of this Act, to the management of the whole, 
or substantially the whole, of the affairs of a company by virtue of an agree¬ 
ment with the company, or by virtue of its memorandum or articles of 
association, and includes any individual, firm or body corporate occupying the 
position of a managing agent, by whatever name called; 

‘^['Explanation I .—For the purposes of this Act, references to “managing 
agent” shall be construed as references to any individual, firm, or body cor¬ 
porate who, or which, was, at any time before the 3rd day of April, 1970, the 
managing agent of any company. 

Explanation II. —For the removal of doubts, it is hereby declared that 
notwithstanding anything contained in section 6 of the Companies (Amend¬ 
ment) Act, 1969, this clause shall remain, and shall be deemed always to have 
remained, in force;] 

(26) “managing director” means a director who, by virtue of an agreement 
with the company or of a resolution passed by the company in general meeting 
or by its Board of directors or, by virtue of its memorandum or articles of 
association, is entrusted with 17 [substantial powers of management] which 
would not otherwise be exercisable by him, and includes a director occupying 
the position of a managing director, by whatever name called: 

18 [Provided that the power to do administrative acts of a routine nature 
when so authorised by the Board such as the power to affix the common seal 
of the company to any document or to draw and endorse any cheque on the 
account of the company in any bank or to draw and endorse any negotiable 
instrument or to sign any certificate of share or to direct registration ot 
transfer of any share, shall not be deemed to be included within substantial 
powers of management: 

Provided further that a managing director of a company shall exercise 
his powers subject to superintendence, control and direction of its Board of 
cl irectors*] 

(27) “member”, in relation to a company, does not include a bearer of 
a share-warrant of the company issued in pursuance of Section 114; 

(28) “memorandum” means the memorandum of association of a company 
as originally framed or as altered from time to time in pursuance of any 

previous companies law or of this Act; . . „ . 

(29) “modify” and “modification” shall include the making of additions 

and P/p( 3 o)°“officer" includes any director, managing agent, secretaries and 

treasurers, manager or secretary, 20 [or any person in r fJ c °^ da ^ e oVtoe 

directions or instructions the Board of directors or any one or more ot tne 

^^(aTwher^ the and treasurers] is or 

(W where ^t^secretaries and treaters isi or are 

a body corporate, any director or manager of the body corpo rate, 


15 cl. (20) omitted by Act 62 of 1956, S. 2 and Sch. (w.e.f. 1-11-1956). 
m Ins. by the Companies (Amendment) Act, 19/4. Q€# omp.nt” 

17 Sub*, by Act 65 of 1960 ’ S ' 2 for any powers of mana § ement ' 

is Ins. by S. 2, ibid. 

IK Subs, by Act 65 of 1960. S. 2, for cl. (30). 

2° Ins. bv Act 31 of 1965 S. 3 (w.e.f. 15-10- rpr _ or lhe secretary” by the com- 
21 Subs, for the words “the secretaries and treasurers or the seciera y 

panies (Amendment Act, 1974. 
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22 [(c) where the secretary is a body corporate, any director, managing 
agent, secretaries and treasurers or manager of the body corporate; 
but, save iri> Sections 477, 478, 539, 543, 545, 621, 625 and 633 does not include 

311 ^If^officer who is in default”, in relation to any provision referred to 
in Section 5, has the meaning specified in that section; 

(32) “paid-up capital” or “capital paid up” includes capital credited as 
paid up; 

(33) “prescribed” means, as respects the provisions of this Act relating 
to the winding up of companies except sub-section (5) of Section 503, ^[sub¬ 
section (3) of Section 550, Section 552 and sub-section (3) of Section 555], 
prescribed by rules made by the Supreme Court in consultation with High 
Courts, and as respects the other provisions of this Act including sub-section 
(5) of Section 503, 23 [sub-section (3) of Section 550, Section 552 and sub¬ 
section (3) of Section 555] prescribed by rules made by the Central Govern¬ 
ment; 

(34) “previous companies law” means any of the laws specified in clause 
(ii) of sub-section (1) of Section 3; 

(35) “private company” means a private company as defined in Section 3; 

(36) “prospectus” means 24 [any document prescribed or issued as a pros¬ 
pectus and includes any] notice, circular, advertisement or other document 
25 [inviting deposits from the public or ] inviting offers from the public for 
the subscription or purchase of any shares in, or debentures of, a body 
corporate; 

(37) “public company” means a public company as defined in Section 3; 

(38) “public holiday” means a public holiday within the meaning of the 
Negotiable Instruments Act, 1881: 

Provided that no day declared by the Central Government to be a public 
holiday shall be deemed to be such a holiday, in relation to any meeting, 
unless the declaration was notified before the issue of the notice convening 
such meeting; 

(39) “recognised stock exchange” means, in relation to any provision of 
this Act in which it occurs, a stock exchange, whether in or outside India, 
which is notified by the Central Government in the Official Gazette as a 
recognised stock exchange for the purposes of that provision; 

(40) “Registrar” means a Registrar, or an Additional, a Joint, a Deputy 
or an Assistant Registrar, having the duty of registering companies under 
this Act; 

(41) “relative” means, with reference to any person, any one who is 
related to such person in any of the ways specified in Section 6, and no others; 

(42) “Schedule” means a schedule annexed to this Act; 

(43) “Scheduled Bank” has the same meaning as in the Reserve Bank 
of India Act, 1934; 

(44) “secretaries and treasurers” means any firm or body corporate (not 
being'the managing agent) which, subject to the superintendence, control and 
direction of the Board of directors, has the management of the whole, or 
substantially the whole, of the affairs of a company; and includes any firm 
or body corporate occupying the position of secretaries and treasurers, by 
W afX er nam ® called, and whether under a contract of service or not; 

_ . [‘Explanation I.—For the purposes of this Act, references to “secretaries 
ana treasurers shall be construed as references to any firm or body corporate 

which was, at any time before the 3rd day of April, 1970, secretaries and 
treasurers of any company. 

U '-7?? r the removal of doubts, it is hereby declared that 
notwithstanding anything contained in section 6 of the Companies (Amend- 

remained^in^force^*] dause shaU remain » and shaU be deemed always to have 

22 ? ftlt' *u &USe ^ ekatt stand, omitted vide the Companies (Amendment) Act, 1974 
after the expiry of six months from the date of commencement of the Amending 

” t3) bS o{ b Se^Uon 65 5M”. 1960 ’ S ' * f ° r " sub - section « °f Section. 54? and sub-section 
25 65 of I 960 , s. 2, for “any prospectus”, 1 '‘ a 

u y (Amendment). Act, 1974, v ; ^ y i r. 

Ins. by the Companies (Amendment) Act, 1974. '' ir ' * t.-.-' ^ , 
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28[an ^ ind ividual possessing the prescribed 
?^r^> C T^ 10 . nS ! ap P° 1 . nte d to perform the duties which may be performed by a 

duttes^jf Under thlS Act and any other 28 [ministerial or administrative 

*>*«m5 46 “share” means share in the share capital of a company, and includes 
implied ,XCePt wliere a distinction between stock and shares is expressed or 

( 47 > “subsidiary company” or “subsidiary” means a subsidiary company 
within the meanmg of Section 4; 

(48) “total voting power”, in regard to any matter relating to a body 
corporate, means the total number of votes which may be cast in regard to 
that matter on a poll at a meeting of such body, if all the members thereof 
and all other persons, if any, having a right to vote on that matter are 
present at the meeting, and cast their votes; 

(49) “trading corporation” means a trading corporation within the mean¬ 
ing of Entries 43 and 44 in List I in the Seventh Schedule to the Constitution; 

29 [(49A) * * * *] 

(50) “variation” shall include abrogation; and “vary” shall include 
abrogate. 



(i) “company” means a company formed and registered under this Act 
or an existing company as defined in clause (ii); 

(ii) “existing company” means a company formed and registered under' 
any of the previous companies laws specified below: — 

(a) Any Act or Acts relating to companies in force before the Indian 
Companies Act, 1866 and repealed by that Act; 

(b) The Indian Companies Act, 1866; 

(c) The Indian Companies Act, 1882; 

(d) The Indian Companies Act, 1913; 

(e) The Registration of Transferred Companies Ordinance, 1942; and 
30 [(f) Any law corresponding to any of the Acts or the Ordinance aforesaid 

(1) in the merged territories or in a Part B State (other than the State 
of Jammu and Kashmir), or any part thereof, before the extension thereto 

of the Indian Companies Act, 1913; or 

(2) in the State of Jammu and Kashmir, or any part thereof, before the 
commencement of the Jammu and Kashmir (Extension of Laws) Act, 1956 
Tin so far as banking, insurance and financial corporations are concerned, 
and before the commencement of the Central Laws (Extension to Jammu 
and Kashmir) Act, 1968, in so far as other corporations are concernedj 

(iii) “private company” means a company which, by its articles,— 

(a) restricts the right to transfer its shares, if any; 

(b) limits the number of its members to fifty not including— 

(i) persons who are in the employment of the company, and 

(ii) persons who, having been formerly in the employrnent of the 
romoanv were members of the company while in that employ 
St and hive continued to be members after the employment 

(c) prohf^its d any n hivitation to the public to subscribe for any shares in, 

II Sub*! by the CompSj ^ndment) ^Act, 1974. 

of 2 W »d S^: foe <i. (/) (w.ei. l-U-1956). 

81 jns. by Act 25 of 1968. 
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(a) a company the registered office whereof is in Burma, Aden or 
Pakistan and which immediately before the separation of that country from 
India was a company as defined in clauses (i) of sub-section (1); 

S3£* * * • •] 

4. Meaning of “holding company” and “subsidiary”. —(1) For-the pur¬ 
poses of this Act, a company shall, subject to the provisions of sub-section (3), 
be deemed to be a subsidiary of another if, but only if,—■ 

(a) that other controls the composition of its Board of directors; or 

33 [(b) that other— 

(i) where the first-mentioned company is an existing company in respect 
of which the holders of preference shares issued before the commencement 
of this Act have the same voting rights in all respects as the holders of equity 
shares, exercises or controls more than half of the total voting power of such 
company; 

(ii) where the first-mentioned company, is any other company, holds more 
than half in nominal value of its equity share capital; or] 

(c) the first mentioned company is a subsidiary of any company which 
is that other’s subsidiary. 

Illustration 


Company B is a subsidiary of Company A, and Company C is a subsidiary 
of Company B. Company C is a subsidiary of Company A, by virtue of clause 
(c) above. If Company D is a subsidiary of Company C, Company D will be 
a subsidiary of Company B and consequently also of Company A, by virtue of 
clause (c) above; and so on. 


(2) For the purposes of sub-section (1), the composition of a company’s 
Board of directors shall be deemed to be controlled by another company if, 
but only if, that other company by the exercise of some power exercisable 
by it at its discretion without the consent or concurrence of any other person, 
can appoint or remove the holders of all or a majority of the directorships; 
but for the purposes of this provision that other company shall be deemed 
to have power to appoint to a directorship with respect to which any of the 
following conditions is satisfied, that is to say— 

(a) that a person cannot be appointed thereto without the exercise in his 
favour by that other company of such a power as aforesaid; 

(b) that a person’s appointment thereto follows necessarily from his 
appointment as director, managing agent, secretaries and treasurers, or 
manager of, or to any other office or employment in, that other company; or 

34 [(c) that the directorship is held by an individual nominated by that 
other company or a subsidiary thereof.] 

(3) In determining whether one company is a subsidiary of another— 

(a) any shares held or power exercisable by that other company in a 
”° UC /' 1 «* r ^ r capacity shall be treated as not held or exercisable by it; 

(b) subject to the provisions of clauses (c) and (d), any shares held or 
power exercisable— 

.. (0 by any person as a nominee for that other company (except where 

tnat other is concerned only in a fiduciary capacity); or 

. (i») by, or by a nominee for, a subsidiary of that other company, not 
u subsidiary which is concerned only in a fiduciary capacity; 
shall be treated as held or exercisable by that other company; 

(c) any shares held or power exercisable by any person by virtue of the 
provisions of any debentures of the first-mentioned company or of a trust 
deed for securing any issue of such debentures shall be disregarded; 

shar es held or power exercisable by, or by a nominee for, that 
fUxi subsidiary [not being held or exercisable as mentioned in 
clause (c)] shall be treated as not held or exercisable by that other, if the 

^? a fJ.^ s “ ess o£ that , ot ,£ er ° r its subsidiary, as the case may be, indues 
the lending of money and the shares are held or the power is exercisable as 

aforesaid by way ol security only for the purposes of Ttransactlon entlrld 
into m the ordinary course of that business. entered 

. . For the purposes of this Act, a company shall be deemed to be the 
hoiding company of another if, but only if, that other is its subsidiary. “ 

. \ 5 > 111 this section, the expression ‘'company” includes any body-cornorate 

^io‘n he ( 2 e ) X S™on e 8 q 5 Ulty *“• CaPi ‘ al ” haS the Sa ™ ^Ling^W 


H CL (b) omitted by Act 62 of 1956, S. 2 and Sch. (wei 
“Subs, by Act 65 of . 1960, S. 3, for cL (b). 1 ** 1 U ‘ 1956 >’ 

*«Sub#. by Act 65 of 1960, S. 3, for cL (c). 
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nilf _: ( H 6 2 case K 9^. a body corporate which is incorporated in a country 

?h! S iaw X J?f d a> £ subsi . diar y or holding company of the body corporate under 
the law of such country shall be deemed to be a subsidiary or holding com¬ 
pany of the body corporate within the meaning and for the purposes of this 
Act also, whether the requirements of this section are fulfilled or not 

n(7) A private company, being a subsidiary of a body corporate incor¬ 
porated outside India, which, if incorporated in India, would be a nublic 
company within the meaning of this Act, shall be deemed for the purposes 
? f tbls . Act to be a subsidiary of a public company if the entire share capital 
in that private company is not held by that body corporate whether alone 
or together with one or more other bodies corporate incorporated outside 
India.] 


=°r4-A. Public financial institutions.—(1) Each of the financial institu¬ 
tions specified in this sub-section shall be regarded, for the purposes of this 
Act, as a public financial institution, namely: — 

(*) The Industrial Credit and Investment Corporation of India Limited, a 
company formed and registered under the Indian Companies Act, 1913 (7 of 
1913): 

00 the Industrial Finance Corporation of India, established under section 
3 of the Industrial Finance Corporation Act, 1948 (15 of 1948); 

(iii) the Industrial Development Bank of India, established under section 
3 of the Industrial Development Bank of India Act, 1964 (18 of 1964); 

(iu) the Life Insurance Corporation of India, established under section 3 
of the Life Insurance Corporation Act, 1956 (31 of 1956); 

(u) the Unit Trust of India, established under section 3 of the Unit Trust 
of India Act. 1963 (52 of 1963); 

(2) Subject to the provisions of sub-section (1), the Central Government 
may, by notification in the Official Gazette, specify such other institution as 
it may think fit to be a public financial institution: 

Provided that no institution shall be so specified unless— 

(i) it has been established or constituted by or under any Central Act, or 

(ii) not less than fifty-one per cent, of the paid-up share capital of such 
institution is held or controlled by the Central Government.] 


5. Meaning of “officer who is in default”. —For the purpose of any provi¬ 
sion in this Act which enacts that an officer of the company who is in default 
shall be liable to any punishment or penalty, whether by way of imprison¬ 
ment, fine or otherwise, the expression “officer who is in default” means any 
officer of the company who is knowingly guilty of the default, non-compliance, 
failure, refusal or contravention mentioned in that provision, Qr who knowingly 
and wilfully authorises or permits such default, non-compliance, failure, 

refusal or contravention. 

37 f6. Meaning of “relative”.—A person shall be deemed to be a relative 
of another if. and only if,— 

(a) they are members of a Hindu undivided family; or 

(b) they are husband and wife; or . ,. , , . 

(c) the one is related to the other in the manner, indicated in Schedule 

I-A.] 

7 Interpretation of “person in accordance with whose directions or 

capacity ^ Central Government to declare an establishment not to be a 

branch office.— The Central Governmen t may, by or er ec are^ ^ same 

case of any company, L that randld on by the head office of the 

Company,"or 1 ” [‘any 'eSIbUshme^t engaged in any production, processing or 


E& by r Companies l^ndLnt) Act, 1974. 

as Th^words^'not* be^n^tTa*'banking or £ ~e'company” omitted by Section 5, 
30 Subs, by Section 5, ibid., for “any production or manufacture”. 
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manufacture], shall not be treated as a branch office of the company for all 
or any of the purposes of this Act. 

9. Act to override memorandum, articles, etc.—Save as otherwise ex« 
pressly provided in the Act— 

(a) the provisions of this Act shall have effect notwithstanding anything 
to the contrary contained in the memorandum or articles of a company, or 
in any agreement executed by it, or in any resolution passed by the company 
in general meeting or by its Board of directors, whether the same be regis¬ 
tered, executed or passed, as the case may be, before or after the commence¬ 
ment of this Act; and 

(b) any provision 'contained in the memorandum, articles, agreement or 
resolution aforesaid shall, to the extent to which it is repugnant to the provi¬ 
sions of this Act, become or be void, as the case may be. 

10. Jurisdiction of Courts.—(1) The Court having jurisdiction under this 
Act shall be— 

(a) the High Court having jurisdiction in relation to the place at which 
the registered office of the company concerned is situate, except to the extent 
to which jurisdiction has been conferred on any District Court or District 
Courts subordinate to that High Court in pursuance of sub-section (2); and 

(b) where jurisdiction has been so conferred, the District Court in regard 
to matters falling within the scope of the jurisdiction conferred, in respect of 
companies having their registered offices in the district. 

(2) The Central Government may, by notification in the Official Gazette 
and subject to such restrictions, limitations and conditions as it thinks fit, 
empower any District Court to exercise all or any of the jurisdiction conferred 
by this Act upon the Court, not being the jurisdiction conferred— 

(a) in respect of companies generally, by sections 237, 391, 394, 395 and 
397 to 407, both inclusive; 

(b) in respect of companies with a paid-up share capital of not less than 
one lakh of rupees, by Part VII (sections 425 to 560) and the other provisions 
of this Act relating to the winding up of companies. 

(3) For the purposes of jurisdiction to wind up companies, the expression 
“registered office” means the place which has longest been the registered office 
of the company during the six months immediately preceding for presentation 
of the petition for winding up. 

10-A. [Constitution of Tribunal.] 40 

10-B. Procedure of Tribunal.] 40 

10-C. Powers of Tribunal.] 40 

10-D. [Appeals against decisions, etc. of the Tribunal.] 40 

41 Part I-A 


BOARD OF COMPANY LAW ADMINISTRATION 

10-E. Constitution of Board of Company Law Administration.-—(l) As 
soon as may be after the commencement of the Companies (Amendment) Act, 
1963, the Central Government shall, by notification in the Official Gazette, 
constitute a Board to be called the Board of Company Law Administration 42 
to exercise and discharge such powers and functions conferred on the Central 
Government by or under this Act or any other law as may be delegated to it 
by that Government. 

(2) The Company Law Board shall consist of such number of members, 
not exceeding 43 [nine], as the Central Government deems fit, to be appointed 
by that Government by notification in the Official Gazette. 

. . the members shall be appointed by the Central Government 

to be the chairman of the Company Law Board. 

(4) No act done by the Company Law Board shall be called in question 
on the ground only of any defect in the constitution of, or the existence of 
any vacancy m, the Company Law Board. 

44 [(4-A) The Board, with the previous approval of the Central Govern- 
ment may, by order in writing, authorize the chairman or any of its other 

Omitted by Act 17 of 1967 (w.ei. 1-7-1967). 

42 by Act 53 of 1963 S * 4 (w * ei * . 

The Board of Company Law Administration was constituted by the Central Govem- 
ment vide Noti. No. G. S. R. 176 dated 1-2-1964. 

Subs, by the Companies (Amendment) Act, 1974. 

44 Ins, by Act 31 of 1965, S. 4 (w.e.f. 15-10-1965). 

lcl—33 
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members or its principal officer (whether known as secretary or by anv nth#»r 

jf a "l e J to exerc ise and discharge, subject to -such conditions and limitations 

m/v ^ y th?nu m fiJ r - be 5 pecified in , the order, such of its powers and functions as it 
k ^ fit V d e Y ery order made or act done in the exercise of such 
powers or discharge of such functions shall be deemed to be the order or act 
as the case may be, of the Board.] acl ’ 

w . ithout prejudice to the provisions of sub-section (4A), the Board 
with the previous approval of the Central Government, may, by order in writ- 
rng. form one or m<?re Benches from among its members and authorise each 
such Bench to exercise and discharge such of the Board’s powers and functions 
as may be specified in the order; and every order made or act done by a Bench 
in exercise of such powers or discharge of such functions shall be deemed to 
be the order or act, as the case may be, of the Board. 

(4C) Every Bench referred to in sub-section (4B) shall have powers which 
are vested in a Court under the Code of Civil Procedure. 1908 (5 of 1908), 
while trying a suit, in respect of the following matters, namely: — 

(a) discovery and inspection of documents or other material objects pro¬ 
ducible as evidence; 

(b) enforcing the attendance of witnesses and requiring the deposit of 
their expenses; 

(c) compelling the production of documents or other material objects pro¬ 
ducible as evidence and impounding the same; , * 

(d) examining witnesses on oath; C J A/ /->. fj 

(e) granting adjournments; « °| ' ^ 


(/^reception of evidence on affidavits. y IJ ‘5 

- _...ses of 

section 195 and Chapter XXVI of the Code of Criminal Procedure. 1978 nnfT 


-— - - - - --- -- - - Wllll****U» A WIU, uwu 

every proceeding before the Bench shall be deemed to be a judicial proceeding 
within the meaning of sections 193 and 228 of the Indian Penal Code and for 
the purpose of section 196 of that Code.] 

(5) The procedure of the Company Law Board shall be such as may be 
prescribed. 

(6) In the exercise of its powers and discharge of its functions, the Com¬ 
pany Law Board shall be subject to the control of the Central Government.] 


Part II 


INCORPORATION OF COMPANY AND MATTERS INCIDENTAL THERETO 


Certain companies, associations and partnerships to be registered as companies 

under Act 


11. Prohibition of associations and partnerships exceeding certain num¬ 
ber.—(1) No company, association or partnership consisting of more than ten 
persons shall be formed for the purpose of carrying on the business of banking, 
unless it is registered as a company under this Act, or is formed in pursuance 
of some other Indian law. 

(2) No company, association or partnership consisting of more than 
twenty persons shall be formed for the purpose of carrying on any other 
business that has for its object the acquisition of gain by the company, asso¬ 
ciation or partnership, or by the individual members thereof, unless it is 
registered as a company under this Act, or is formed in pursuance of some 

other Indian law. ...... , •««««» 

(3) This section shall not apply to a joint family as such carrying on a 

business; and where a business is carried on by two or more joint families, 
in computing the number of persons for the purposes of sub-sections (1) and 
(2) minor members of such families shall be excluded. on 

(4) Every member of a company, association or partnership carrying on 
business in contravention of this section shall be personally liable for all 

liabilities incurred in such business. . _ 

(5) Every person who is a member of a company, association or partner¬ 
ship formed Y in contravention of this section shall be punishable with fine 
which may extend to one thousand rupees. 


Memorandum of Association 

12 Mode of forming incorporated company.—(1) Any seven or 


45 Ins. by the Companies (Amendment) Act, 1974. 
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their names to a memorandum of association and otherwise complying with 
the requirements of this Act in respect of registration, form an incorporated 
company, with or without limited liability. 

(2) Such a company may be either— 

(a) a company having the liability of its members limited by the memo¬ 
randum to the amount, if any, unpaid on the shares respectively held by them 
(in this Act termed “a company limited by shares”); or 

(b) a company having the liability of its members limited by the memo¬ 
randum to such amount as the members may respectively undertake by the 
memorandum to contribute to the assets of the company in the event of its 
being wound up (in this Act termed ‘‘a company limited by guarantee”); or 

(c) a company not having any limit on the liability of its members (in 
this Act termed “an unlimited company”.) 

13. Requirements with respect to memorandum.—( 1 ) The memorandum 
of every company shall state— 

(a) the name of the company with “Limited” as the last word of the 
name in the case of a public limited company, and with “Private Limited” 
as the last word of the name in the case of a private limited company; 

(b) the State in which the registered office of the company is to be 

situate; 46 * * * * 

47 [(c) in the case of a company in existence immediately before the com¬ 
mencement of the Companies (Amendment) Act, 1965, the objects of the 
company; 

(d) in the case of a company formed after such commencement— 

(1) the main objects of the company to be pursued by the company on its 
incorporation and objects incidental or ancillary to the attainment of the main 
objects; 

(ii) other objects of the company not included in sub-clause (t); and 

(e) in the case of companies (other than trading corporations), with objects 
not confined to one State, the States to whose territories the objects extend.] 

(2) The memorandum of a company limited by shares or by guarantee 
shall also state that the liability of its members is limited. 

.. / 3) I he memorandum of a company limited by guarantee shall also state 
that each member undertakes to contribute to the assets of the company in 
the event of its being wound up while he is a member or within one year 
C3SeS t0 a F 1 ' ember, for payment of the , (debts and liabilities of 
f!ltr. C ?. mP f any * suc t d€ *ts and liabilities of the company as may have 

nf 1 tvj before 5 e ceases to be a member, as the case may be, and 

riehts 3 t ?h«? h 22?!!i? l V i ? xpenses of winding up, and for adjustment of the 
nS ™ )nt i? lbutones amfg themselves, such amount as may be 
required, not exceedmg a specified amount. 

(4) In the case of company having a share capital— 

' a X, un * ess the company is an unlimited company, memorandum shall also 

thA sh * r ? pP^al with which the company is to be registered 

and the division thereof into shares of a fixed amount; reswierea 

P°J? ubs {; rib ?£ of the memorandum shall take less than one share; and 
the nurnber 1 oshares 6 h e* akes memorandum shall write opposite to his name 

panythauT C D^nJtln S °chedu? m f 
X circumstancesft? or 

(a) be n p n r‘ntcd and Siffnatnre ° f memorandum —The memorandum shaU- 
M ff^ d ?J nt0 1 arag r aphs numbered consecutively, and 

Fjaf3 sS HS 

ft* *** 
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f n U Ttsmemo r anTu P m ny COnCerned sha11 be to be conditions contained 

j $ Other P rov 4 ision . s c ° ntained in the memorandum, including those relat¬ 
ing appointmen t of a managing director, managing agent, secretaries 

d thi eaSUrerS or J n f na Ser, may be altered in the same manner as the articles 
Ibl ^u™ P A ny ’ hx } 1 lf i here is any express provision in this Act permittinf 
alteration of such provisions in any other manner, they may also be 
altered in such other manner. 3 

*™J 4) A11 r , ef erences to the articles of a company in this Act shall be cons¬ 
umed as including references to the other provisions aforesaid contained in 
its memorandum. 

17. Special resolution and confirmation by 48 [Company Law Boardl 
required for alteration of memorandum.—(l) A company may, by special 
resolution, alter the provisions of its memorandum so as to change the place 
of its registered office from one State to another, or with respect to the 
objects of the company so far as may be required to enable it— 

(a) to carry on its business more economically or more efficiently; 

(b) to attain its main purpose by new or improved means; 

(c) to enlarge or change the local area of its operations; 

(d) to carry on some business which under existing circumstances may 
conveniently or advantageously be combined with the business of the company; 

( e ) to restrict or abandon any of the objects specified in the memorandum; 
(/) to sell or dispose of the whole, or any part, of the undertaking, or of 

any of the undertakings, of the company; or 

(p) to amalgamate with any other company or body of persons. 

(2) The alteration shall not take effect until, and except in so far as, it 
is confirmed by the 48 [Company Law Boardl on petition. 

(3) Before confirming the alteration, the 48 [Company Law Board] must be 
satisfied— 

(a) that sufficient notice has been given to every holder of the debentures 
of the company, and to every other person or class of persons whose interests 
will, in the opinion of the 48 [Company Law Board], be affected by the altera¬ 
tion; and 

(b) that, with respect to every creditor who, in the opinion of the ^[Com¬ 
pany Law Board], is entitled to object to the alteration, and who signifies his 
objection in the manner directed by the 48 [Company Law Board], either his 
consent to the alteration has been obtained or his debt or claim has been 
discharged or has determined, or has been secured to the satisfication of 
the 48 [Company Law Boardl: 

Provided that the 48 [Company Law Board] may, in the case of any person 
or class of persons, for special reasons, dispense with the notice required by 

clause (a). , . „ ,. . .. .... , 

49 [(4) The 48 [Company Law Boardl shall cause notice of the petition tor 

confirmation of the alteration to be served on the Registrar who shall also 
be given a reasonable opportunity to appear before the 48 [Company Law 
Board] and state his objections and suggestions, if any, with respect to the 

confirmation of the alteration. r . , 

(5) The 48 [Company Law Board] may make an order confirming the altera¬ 
tion either wholly or in part, and on such terms and conditions, if any, as it 
thinks fit, and may make such order as to costs as it thinks proper. 

(6) The 48 [Company Law Board] shall, in exercising its p °wers under 
this section, have regard to the rights and interests of the members of the 
company and of every class of them, as well as to the rights and mterests of 

th ° ^f^ 0 e S - 0 [Co h mpa 0 ny P ^ Board SSTiftttfk. fit. adjourn the proceed- 

bers and may give such directions and make such orders as it thinks fit for 
faCi iV1liled°\h C aY7i n p g a[ro 0 f fhf cap^l^^'h^^pTnT may be expended in 

aI,y lS8 Tth?S?0f tO the e ^fSmXtawVoard, 

o? P Iec 0 tion he i 7 0r co"fl 0 rm]nl theaTKon. together with a printed copy of the 


•>8 Subs, by the Companies (Amendment) Act, 197^ 
«Subs, by Act 65 of 1960, S 6 for sub-section (4). 
so Subs, by Act 65 of 1960, S. 7, for sub-section (1). 
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memorandum as altered, shall, within three months from the date of the 
order, be filed by the company with the Registrar who shall register the same 
and certify the registration under his hand within one month from the date 
of the filing of such documents.] 

(2) The certificate shall be conclusive evidence that all the requirements 
of this Act with respect to the alteration and the confirmation thereof have 
been complied with, and thenceforth the memorandum as so altered shall be 
the memorandum of the company. 

(3) Where the alteration involves a transfer of the registered office from 
one State to another, a certified copy of the order confirming the alteration 
shall be filed by the company with the Registrar of each of the States, and 
the Registrar of each such State shall register the same, and shall certify 
under his hand the registration thereof; and the Registrar of the State from 
which such office is transferred shall send to the Registrar of the other State 
all documents relating to the company registered, recorded or filed in his office. 

(4) The 48 [Company Law Board] may, at any time, by order, extend 
the time for the filing of documents 5 '[or for the registration of the alteration] 
under this section by such period as it thinks proper. 

19. Effect of failure to register.—(1) No such alteration as is referred to 
in section 17 shall have any effect until it has been duly registered in accord¬ 
ance with the provisions of section 18. 

i2 [(2) If the documents required to be filed with the Registrar under 
section 18 are not filed within the time allowed under that section, such 
alteration and the order of the 48 [Company Law Board] made under sub¬ 
section (5) of section 17 and ail proceedings connected therewith, shall, at 
the expiry of such period, become void and inoperative: 

Provided that the 48 [Company Law Board] may, on sufficient cause shown, 
revive the order on application made within a further period of one month.] 


Provisions with respect to names of companies 

20. Companies not to be registered with undesirable names._(1) No 

company shall be registered by name which, in the opinion of the Central 
Government, is undesirable. 

(2) Without prejudice to the generality of the foregoing power, a name 
which is identical with, or too nearly resembles, the name by which a com¬ 
pany in existence has been previously registered, may be, deemed to be un¬ 
desirable by the Central Government within the meaning of sub-section (1). 

, of name by company.—A company may, by special resolution 

and with the approval of the Central Government signified in writing, change 
its name * 


[Provided that no such approval shall be required where the onlv change 
in the name of a company is the addition thereto or, as the case may be, the 

° f the - word ‘‘Private’', consequent on the conversion in 
occordance with the provisions of this Act of a public company into a private 
company or of a private company into a public company.] 

22. Rectification of name of company.—(l) If, through inadvertence or 
otherwise, a company on its first registration or on its registration by a new 
.^registered by a name which, in the opinion of the Central Govern^ 

S e ov*3«i? ent i Cal ^ lth ’ or to ° n< ? arly resembles, the name by which a company 
rS«SSSf nce has - been previously registered, whether under this Act or anv 
previous companies law, the first-mentioned company— ^ 

^ ay * by ordinary resolution and with the previous approval of the 
Central Government signified in writing, change its name or new name and 
He shal . 1> , lf . . the Central Government so directs within twelve months of 
^rf t + iff Stratl0r lu 0r registration by its new name, as the else r^y bl or 
within twelve months of the commencement of this Act whichever lntiiT 

Central Government may think fit to allow b period as the 

sss&k 

for every day, during which the default con?i?iue? t0 ° ne hundred ^ees 


“ gw- by Act 65 of 1960, S. 7. 

5ubs. by S. 8, ibid., for sub-section (2). 

Ins - b y Act. 31 of 1965, S. 6 (w.ei. 15-10-1965). 
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srass f= r«s?5?f 2s« 

randlim rf^Sociat'on o^lhe‘company necessar y iteration in the memo- 

company Th o e r rendfr defect™ fny Segal anv 

aff^nn«s? r th C <? e< ^ in8S wb u Ch m *ght have been continued or commenced by or 
company^by C ?ts *new nlme. f ° rm6r n3me may be continued by or against the 

Chan &e of name of existing private limited companies.—(1) In the 

case of a company which was a private limited company immediately before 
the commencement of this Act. the Registrar shall enter the word ‘Private® 

shln re ma h lfe't£ rd Limited ’ 1T }. the name of the company upon the register and 
tJ thP oln h n necessary alterations in the certificate of incorporation issued 
ttf the company and in its memorandum of association. 

sub-sectinn b m C * 1 c°i t ( Sr se( : tion ^3 shall apply to a change of name under 
sub section ( 1 ), as it applies to a change of name under section 21 

company PO m r w° he ^ P ? ,1Se Wl ‘VF n H. ted ” in name of charitable or other 
me^fthat anas^dation- Pr ° Ved ‘° ‘ he satlsfaction of the Central Govem- 

art be , for !? ed as a limited company for promoting commerce, 

art, science, religion, charity or any other useful object, and 

.ui.JP to profits * if a °y. or Other income in promoting its 

objects, and to prohibit the payment of any dividend to its members. 

the Central Government may. by licence, direct that the association may be 
registered as a company with limited liability, without the addition to its 
name of the word “Limited” or the words “Private Limited”. 

(2) The association may thereupon be registered accordingly; and on 
registration shall enjoy all the privileges, and (subject to the provisions of 
this section) be subject to all the obligations, of limited companies. 

(3) Where it is proved to the satisfaction of the Central Government— 

(a) that the objects of a company registered under this Act as a limited 
company are restricted to those specified in clause (a) of sub-section (1); and 

(b) that by its constitution the company is required to apply its profits, if 
any, or other income in promoting its objects and is prohibited from paying 
any dividend to its members; 

the Central Government may, by licence, authorise the company by a special 
resolution to change its name, including or consisting of the omission of the 
word “Limited” or the words “Private Limited”; and section 23 shall apply 
to a change of name under this sub-section as it applies to a change of name 
under section 21. 

(4) A firm may be a member of any association or company licensed 
under this section, but on the dissolution of the firm, its membership of the 
association or company shall cease. 

(5) A licence may be granted by the Central Government under this sec¬ 
tion on such conditions and subject to such regulations as it thinks fit, and 
those conditions and regulations shall be binding on the body to which the 
licence is granted, and where the grant is under sub-section (1), shall, if the 
Central Government so directs, be inserted in the memorandum, or in the 
articles, or partly in the one and partly in the other. 

54 [(6) It shall not be necessary for a body to which a licence is so granted 
to use the word “Limited” or the words “Private Limited” as any part of its 
name and, unless its articles otherwise provide, such body shall, if the Central 
Government by general or special order so directs and to the extent specified 
in the direction, be exempt from such of the provisions of this Act as may be 
specified therein]. 

(7) The licence may at any time be revoked by the Central Government, 
and upon revocation, the Registrar shall enter the word “Limited” or the 
words “Private Limited” at the end of the name upon the register of the 
body to which it was granted; and the body shall cease to enjoy the exemp¬ 
tion granted by this section; 


Subs, by Act 65 of I960, S. 9, for sub-section (6). 
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Provided that, before a licence is so revoked, the Central Government 
shall give notice in writing of its intention to the body, and shall afford it an 
opportunity of being heard in opposition to the revocation. 

3S [(8) (a) A body in respect of which a licence under this section is in 
force shall not alter the provisions of its memorandum with respect to its 
objects except with the previous approval of the Central Government signified 

^ W (b) The Central Government may revoke the licence of such a body if it 
contravenes the provisions of clause (a). 

(c) In according the approval referred to in clause (a), the Central Govern¬ 
ment may vary the licence by making it subject to such conditions and regu¬ 
lations as that Government thinks fit, in lieu of, or in addition to, the condi¬ 
tions and regulations, if any, to which the licence was formerly subject. 

(d) Where the alteration proposed in the provisions of the memorandum 
of a body under this sub-section is with respect of the objects of the body so 
far as may be required to enable it to do any of the things specified in clauses 
(a) to (fir) of sub-section (1) of section 17, the provisions of this sub-section 
shall be in addition to, and not in derogation of, the provisions of that section.] 

(9) Upon the revocation of a licence granted under this section to a body 
the name of which contained the words “Chamber of Commerce”, that body 
shall, within a period of three months from the date of revocation or such 
longer period as the Central Government may think fit to allow, change its 
name to a name which does not contain those words; and 

(a) the notice to be given under the proviso to sub-section (7) to that body 
shall include a statement of the effect of the foregoing provisions of this sub¬ 
section; and 

(b) section 23 shall apply to a change of name under this sub-section 
as it applies to a change of name under section 21. 

(10) If the body makes default in complying with the requirements of 
sub-section (9), it shall be punishable with fine which may extend to five hun¬ 
dred rupees for every day during which the default continues. 


Articles of Association 

26. Articles prescribing regulations.—There may, in the case of a public 
company limited by shares, and there shall, in the case of an unlimited com¬ 
pany or a company limited by guarantee or a private company limited by 
shares, be registered with the memorandum, articles of association signed by 
the subscribers of the memorandum, prescribing regulations for the company. 

27. Regulations required in case of unlimited company, company limited 

0r pri T ate JJ?“ pan y limited by shares.—( 1 ) In the case ol an 
unlimited company, the articles shall state the number of members with which 
the company is to be registered and, if the company has a share capital the 
amount of share capital with which the company is to be registered 

th* ™Lh a th % Case a c °mpany limited by guarantee, the articles shall state 
the number of members with which the company is to be registered 

U) in the case of a private company having a share capital the article* 

shaH contain provisions relating to the matters specified in sub-clauses (a) 

C) °* c J ause < <u) of sub-section (1) of section 3; and in the case of 

pnva ^ company, the articles shall contain provisions relating to 
the matters specified in the said sub-clauses (b) and (c ). 8 10 

by ^ri d °m°T^ d application of Table A in the case of companies limited 

^ The ar . tl S es ot association of a company limited by shares 

( 2 )ln thl 0 r^ y t 0i the re f^ ations contained in Table Ah Schedule I 
( 2 ) In tuB case of any such company which is al_ 

mencement of this Act, if articles are n^t regStered, 

were^cmtah^d°in P duly “ d * ^ “ *V8$, 

3™* of a * tic,es toe case of other companies.— The article* nt 

05 Subs, by S. 9, ibid., for sub-section (8) . 
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idditi'onaf C matters 3 ill % S ft STS? a* 

* he «.s£ mios « - - 

30 Form and signature of articles.— Articles shall— 

(a) be printed; 

(r) nf c1S d u int0 P ara Sraphs numbered consecutively; and 
shall add his addrei^descriptfon'and ^cupaUo^i^^in the^p'Ssence oT at 
a^fdress"°descripUon V and gft*” 1 ”* 3 “ d * haU 

cm™.? 1 '* Alterafiim of articles by special resolution.—(l) Subject to the nrovi- 

™ a ! r hl t Act ailc ! to t ^? e , con ditions contained in its memorandum a P com- 
pany may, by special resolution, alter its articles: 

Ko° V +v. ed n ? alterati o n made in the articles under this sub-section 

S£ll h K^ e f fect 1 0f converting a public company into a private company. 

Government ] ffeCt unless such alteratlon has been approved by the Central 

Ha i 2 li n J alteration so made shah, subject to the provisions of this Act, 
be as valid as if originally contamed in the articles and be subject in like 
manner to alteration by special resolution. 

* 7 [<2A) Where any alteration such as is referred to in the proviso to sub- 
section (l) has been approved by the Central Government, a printed copy of 
the articles as altered shall be filed by the company with the Registrar within 
one month of the date of receipt of the order of approval.] 

(3) The power of altering articles under this section shall, in the case of 
a * y 0 S.n mpany formed and registered under Act No. 19 of 1857 and Act No. 7 
of 1860 or either of them, extend to altering any provisions in Table B annexed 
to Act 19 of 1857, and shall also, in the case of an unlimited company formed 
and registered under the said Acts or either of them, extend to altering any 
regulations relating to the amount of capital or its distribution into shares, 
notwithstanding that those regulations are contained in the memorandum. 


Change of registration of companies 

32. Registration of unlimited company as limited, etc.—(1) Subject to 
the provisions of this section, 

(a) a company registered as unlimited may register under this Act as a 
limited company; and 

(b) a company already registered as a limited company may re-register 
under this Act. 

(2) On registration in pursuance of this section, the Registrar shall close 
the former registration of the company, and may dispense with the delivery 
to him of copies of any documents with copies of which he was furnished 
on the occasion of the original registration of the company; but, save as afore¬ 
said. the registration shall take place in the same manner and shall have 
effect, as if it were the first registration of the company under this Act. 

(3) The registration of an unlimited company as a limited company under 
this section shall not affect any debts, liabilities, obligations or contracts in¬ 
curred or entered into, by, to, with or on behalf of, the company before the 
registration, and those debts, liabilities, obligations and contracts may be 
enforced in the manner provided by Part IX of this Act in the case of a com¬ 
pany registered in pursuance of that part. 


General provisions with respect to memorandum and articles 

33. Registration of memorandum and articles. — (1) There shall be pre¬ 
sented for registration, to the Registrar of the State in which the registered 
office of the company is stated by the memorandum to be situate— 

(a) the memorandum of the company; 

(b) its articles, if any; and . , . f . 

(c) the agreement, if any. which the company proposes to jnto with 

any individual, firm or body corporate to be appointed as its 

or with any firm or body corporate to be appointed as its secretaries a 

treasurers. dec]aration by an advoca te of the Supreme Court or oi la Hitgh 
Court, an attorney or pleader entitled to appear before a High Court, or a 


• r » ,; Ins. by Act 65 of I960, S. 10. 
57 Ins. by Act 65 of 1960, S. 11. 
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chartered accountant practising in India, who is engaged in the formation of 
a company, or by a person named in the articles as a director, managing 
agent, secretaries and treasurers, manager or secretary of the company, that 
aU the requirements of this Act and the rules thereunder have been complied 
with in respect of registration and matters precedent and incidental thereto, 
shall be filed with the Registrar; and the Registrar may accept such a decla¬ 
ration as sufficient evidence of such compliance. 

(3) If the Registrar is satisfied that all the requirements aforesaid have 
been complied with by the company and that it is authorised to be registered 
under this Act, he shall retain and register the memorandum, the articles, if 
any, and the agreement referred to in clause (c) of sub-section (1), if any. 

34. Effect of registration. —(1) On the registration of the memorandum 
of a company, the Registrar shall certify under his hand that the company is 
incorporated and, in the case of a limited company, that the company is 
limited. 

(2) From the date of incorporation mentioned in the certificate of incor¬ 
poration, such of the subscribers of the memorandum and other persons, as 
may from time to time be members of the company, shall be a body corporate 
by the name contained in the memorandum, capable forthwith of exercising all 
the functions of an incorporated company, and having perpetual succession 
and a common seal, but with such liability on the part of the members to 
contribute to the assets of the company in the event of its being wound up 
as is mentioned in this Act. 

35. Conclusiveness of certificate of incorporation. —A certificate of incor¬ 
poration given by the Registrar in respect of any association shall be conclusive 
evidence that all the requirements of this Act have been complied with in 
respect of registration and matters precedent and incidental thereto, and that 

the association is a company authorised to be registered and duly registered 
under this Act. 


. 36. Effect of memorandum and articles.—(l) Subject to the provisions 

of this Act, the memorandum and articles shall, when registered, bind the 

company and the members thereof to the same extent as if they respectively 

had been signed by the company and by each member, and contained coven- 

ants on its and his part to observe all the provisions of the memorandum and 
oi tne articles. 

r an i, 2 i P u y i?^ e by a “y rae ?ber to the company under the memo- 

randum or articles shall be a debt due from him to the company. 

37. Provision as to companies limited by guarantee.— (11 In the case of 

on°oT I Ster 1 S 1 e t ^r^ y H gUar f n i ee ^£ 0 } havin » a share capital, and registered 
nr fi St day ,°f Apri J** 914 » ev «ry provision in the memorandum 

S or 'if 1 . an y resolution of the company purporting to give any person 

a member P sh2u betro?d dlvisible profits of the company otherwise than as 

(2) For the purpose of the provisions of this Act relating to the memrv. 
randum of a cbmpany limited by guarantee and of this section, every provi- 
S2LS u he mem °randum or articles, or in any resolution, ofany7ompanv 
nmiJnjLJjJ panmtee and registered on or after the first day of April 1914 

shall bP tri?tA d H 1V Lc e o the ur ^ derta f ing of the company into shares or^nterests] 
, treated as a provision for a share capital, notwithstanding that 

nommai amount or number of the shares or interests isTotspSjfled hereby 

38. Effect of alteration in memorand um or articles — 

•(Provided that this section shall not apply— 

a P a ^l c ^ a ^^terati<m^is^^de m to m he'boumf^y' the* alteration^ ~ »«“ 

association a^d aSio^Ze^hlf “A,?? ™n f is any other 

cal subscriptions or charges at a higher rate althoug^^i^diI7 mS ? r per ^ oc ^“ 
wntmg to be bound by the alteration.] although he does not agree in 


58 Suhs - h y A ct 65 of I960, S. 12, for the proviso. 
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39. Copies of memorandum and articles etc tn h* 

seven days^oT F “ 

rupee^a^cop^ each^aMfc^ following docu m e„ts as in 3?S*& °L\£ e &£? 

(b) the articles, if any; 

s^raSS^agsKwawf swaw 

iqo •* e ^. ei 7 other agreement and every resolution referred to in *potmn 
articles 3 ^ “ S ° far 38 they have not be “ embodied to the memorandum 1 ™ 

this cpntKn 3 t 9p mpany makes default in complying with the requirements of 
Qh 1 o S n S ^i 10n ’ company, and every officer of the company who is in default 
rupees be purushable ’ for each offence, with fine which may extend to fifty 

conv-n^WW^n^ memorandum or articles, etc., to be noted in every 
Py. (1) Wile re an alteration is made m the memorandum or articles of a 

tion^o’rTn^nv^th 61116111 referr ® d to . in clause (c) of sub-section (1) of sec- 
192 lv y J a 8 reemen t or m any resolution, referred to in section 

f°+K he 1 ^ em .? rand ' J m. articles, agreement or resolution issued 
after the date of the alteration shall be in accordance with the alteration. 

0 .. lf * at any time > the company issues any copies of the memorandum, 
articles, resolution or agreement, which are not in accordance with the altera- 
tion or alterations made therein before that time, the company, and every 
officer of the company who is in default, shall be punishable with fine which 
may extend to ten rupees for each copy so issued. 


Membership of company 

41. Definition of “member”.—(l) The subscribers of the memorandum of 
a company shall be deemed to have agreed to become members of the com¬ 
pany and on its registration, shall be entered as members in its Register of 
members. 

(2) Every other person who 59 [agrees in writing] to become a member of 
a company and whose name is entered in its register of members, shall be a 
member of the company. 

42. Membership of holding company.— (1) Except in the cases mentioned 
m this section, a body corporate cannot be a member of a company which 
is its holding company and any allotment or transfer of shares in a com¬ 
pany to its subsidiary shall be void. 

(2) Nothing in this section shall apply: 

(u) where the subsidiary is concerned as the legal representative of a 
deceased member of the holding company; or 

(b) where the subsidiary is concerned as trustee, unless the holding com¬ 
pany or a subsidiary thereof is beneficially interested under the trust and is 
not so interested only by way of security for the purposes of a transaction 
entered into by it in the ordinary course of a business which includes the 
lending of money. 

(3) This section shall not prevent a subsidiary from continuing to be a 
member of its holding company if it was a member thereof either at the 
commencement of this Act or before becoming a subsidiary of the holding 
company, but, except in the cases referred to in sub-section (2), the sub¬ 
sidiary shall have no right to vote at meetings of the holding company or of 
any class of members thereof. 

(4) Subject to sub-section (2), sub-sections (1) and (3) shall apply in rela¬ 

tion to a nominee for a body corporate which is a subsidiary, as if references 
in the said sub-sections (1) and (3) to such a body corporate included refer¬ 
ences to a nominee for it. . 

(5) In relation to a holding company which is either a company limited 
by guarantee or an unlimited company, the reference in this section to shares 
shall, whether or not tHe company has a share capital, be construed as includ¬ 
ing a reference to the interest of its members as such, whatever the form of 
that interest. 

Private companies 

43. Consequences of default in complying with conditions constituting a 
company a private company. —Where the articles of a company include the 


so Subs, by Act 65 of 1960, S. 13, for “agrees”. 
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provisions which, under clause (iii) of sub-section (1) of section 3, are required 
to be included in the articles of a company in order to constitute it a private 
company, but default is made in complying with any of those provisions, the 
company shall cease to be entitled to the privileges and exemptions conferred 
on private companies by or under this Act, and this Act shall apply to the 
company as if it were not a private company: 

Provided that the Court, on being satisfied that the failure to comply 
with the conditions was accidental or due to inadvertence or to some other 
sufficient cause, or that on other grounds it is just and equitable to grant 
relief, may, on the application of the company or any other person interested 
and on such terms and conditions as seem to the Court just and expedient, 
order that the company be relieved from such consequences as aforesaid. 

60 [43-A. Private company to become public company in certain cases.—— 
(1) Save as otherwise provided in this section, where not less than twenty- 
five per cent, of the paid-up share capital of a private company having a 
share capital, is held by one or more bodies corporate, the private company 
shall,— 

(a) on and from the date on which the aforesaid percentage is first held 
by such body or bodies corporate, or 

(b) where the aforesaid percentage has been first so held before the com¬ 
mencement of the Companies (Amendment) Act, 1960, on and from the expiry 

•aui Pf riod °. r three nionths from the date of such commencement unless 
within that period the aforesaid percentage is reduced below twenty-five per 
cent, of the paid-up share capital of the private company, 
become by virtue of this section a public company: 

/>nm£> r ^ id SS 1*1?* , even , after . th * P riv ate company has so become a public 

of association may mclude provisions relating to the 
matters specified in clause (m) of sub-section (1) of section 3 and the number 
of its members may be, or may at any time be reduced, below seven: 

i°y*K ec i further that in computing the aforesaid percentage, account 
if 1 . take , n any share in the private company held by a banking corn- 
share namely° nly the following conditions are satisfied in respect of such 

(a) that the share— 

(i) forms part of the subject-matter of a trust, 

AS a i? art f ° r the b ®“? flt of any body corporate, and 

. ., * m ) held by the banking company either as a trustee of that trust nr 
in its own name on behalf of a trustee of that trust; or trUSt ° r 

(o) that the share— 

(i) forms part of the estate of a deceased person, 
body cor^Trate?^^? 11 bequeathed by ** deceased person by his will to any 

trator of ktng • co ? pany either as an executor or adminls- 

“he'‘dSSSd person? OW “ behaU °* “ exec ^or or 

tebJt* !« R fi?i Strar 1 ? ay ’ toT the P ur Pose of satisfying himself that any share 
necessary. 

coSSInc^^t 1 thl 

on and from the expiry of’a perfod of three^o^hs frnm^vL C ? P i ta i» bec ome, 

tnl^. Vant period during which the private company had th? I* 5 * day of th ® 
turnover, a public company by virtue of thS^se^ttonf ^ aV6rage annual 


a m V ause tui) of sub-section (1) of section 3 and mT/ 

11 may at any time be reduced below stven - 

?£ a J? uWIc company, having share caoitaf in h#Sh paid ^p capital 
tbe private compiny shall,— plta1 ' “ held by a Private company. 


company shall,- 

Til™' f y Act « of I960, S. 14. 

1 ‘ by fh® Companies (Amendment) Act, 1974. 
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hv it from the date on which the aforesaid percentage is first held 

by lt (h\ ite l the commencement of the Companies (Amendment) Act, 1974 or 

monioiJ^! lu e aforesaid Percentage has been first so held before the com- 
mencement of the Companies (Amendment) Act, 1974. on and from the expiry 

within that np?ivj h fihf ™ onths . , from th f dat ? of such commencement, unless 
within that period the aforesaid percentage is reduced below twenty-five oer 

cent, of the paid-up share capital of the public company, 

. vir tiie of this sub-section, a public company, and thereupon all 
other provisions of this section shall apply thereto: 

Provided that even after the private company has so become a public 
company, its articles of association may include provisions relating to the 
matters specified in clause (iii) of sub-section (1) of section 3 and the number 
of its members may be. or may at any time be reduced, below seven.]: 

(2) Within three months from the date on which a private company be¬ 
comes a public company by virtue of this section, the company shall inform 
the Registrar that it has become a public company as aforesaid, and there¬ 
upon the Registrar shall delete the word ‘-Private” before the word “Limited” 
in the name of the company upon the register and shall also make the neces¬ 
sary alterations in the certificate of incorporation issued to the company and 
in its memorandum of association. 

(3) Sub-section (3) of section 23 shall apply to a change of name under 
sub-section (2) as it applies to a change of name under section 21. 

(4) A private company which has become a public company by virtue 
of this section shall continue to be a public company until it has. with the 
approval of the Central Government and in accordance with the provisions 
of this Act. again become a private company. 

(5) If a company makes default in complying with sub-section (2). the 
company and every officer of the company who is in default, shall be punish¬ 
able with fine which may extent to five hundred rupees for every day during 
which the default continues. 


(6) Nothing in this section shall apply— 

(a) to a private company of which the entire paid-up share capital is held 
by another single private company or by one or more bodies corporate incor¬ 
porated outside India: or 

62 [(aa) to a private company in which shares are held by one or more 
bodies corporate incorporated outside India, which or each of which, if incor¬ 
porated in India, would be a private company within the meaning of this 
Act, if the Central Government, on an application made to it in this behalf 
by that private company, by order so directs: or] 

(b) to any other private company if, but only if, each of the following 
conditions is satisfied, namely— 

(i) that the body corporate or each of the bodies corporate holding shares 
in the private company is itself a private company (hereinafter in this section 
referred to as a shareholding company), 

(ii) that no body corporate is the holder of any shares in any such share¬ 
holding company, 

(iii) that the total number of shareholders of the shareholding company, 
or as the case may be, of all the shareholding companies together with the 
individual shareholders (not including the persons referred to in sub-clause 
(b) of clause (iii) of sub-section (1) of section 3], if any, of the private company, 


does not exceed fifty. 

(7) Every shareholding company shall, as soon as may be, inform the 
private company referred to in clause (b) of sub-section (6) about every 
chaftge in the membership of the shareholding company taking place bv a 
change in the number of its individual shareholders or by any body corporate 

becoming the holder of any of its shares. . ,.... 

(8) Every private company having a share capital shall, in addition to 
the certificate referred to in sub-section (2) of section 16i, file wnth the 
Registrar along with the annual return a second certificate signed by both 

the signatories of the return, stating either— ro , rP n, P tn 

(a) that since the date of the annual general meeting with reference to 

which the last return was submitted, or in the case of a first return* since 
date of the incorporation of the private company, no body or bodies corporat 
has o? have Held twenty five per cent, or more of its paid-up share caprtaU or 

(b) that though since the aforesaid date one or more bodies f £^rovi- 
have held twenty-five per cent, or more of its paid-up share capital, the p 


02 ins. by Act 31 of 1965, S. 7 (w.ei. 15-10-1965). 
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sions of this section do not apply to it because it is a private company referred 
to in clause (a) or clause (b) of sub-section. (6). 

[ 63 (c) that the private company irrespective of its paid-up share capital, 
did not have, during the relevant period, an average annual turnover of rupees 
one crore or more.] 

64 [(9) Every private company, having share capital, shall file with the 
Registrar along with the annual return a certificate signed by both the signa¬ 
tories of the return, stating that since the date of the annual general meeting 
with reference to which the last return was submitted, or in the case of a 
first return, since the date of the incorporation of the private company, it did 
not hold twenty-five per cent, or more of the paid-up share capital of one or 
more public companies. 

Explanation. —For the purposes of this section,— 

(a) “relevant period” means the period of three consecutive financial 
years,— 

(i) immediately preceding the commencement of the Companies (Amend¬ 
ment) Act, 1974, or 

a P ar t which immediately preceded such commencement and the 
other part of which immediately, followed such commencement, or 

(iti) immediately following such commencement or at any time thereafter; 

(b) “turnover”, of a company, means the aggregate value of the realisa¬ 
tion made from the sale, supply or distribution of goods or on account of 
services rendered, or both, by the company during a financial year.] 

44. Prospectus or statement in lieu of prospectus to be filed by nrivate 
company on ceasing to be private company.—(i) If a company bS a 
pnvate company alters its articles in such a manner that they no longer in¬ 
clude the provisions which, under clause (in) of sub-section (1) of sertion^ 
are required to be included in the articles of a company in order to constitute 
it a private company, the company— 

and ^ shaU * as on the date of the alteration, cease to be a private company, 

thp W H? in a period ° £ 65 t thirt y) days after the said date, file with 

Slcified 1 sub-section $ ospectus or a statement In lieu of prospectus, as 

cnniSiv Every prospectus filed under sub-section (1) shall state the matters 

S 3 ?* 1 Schedule 11 311(1 se t out the reports specified in Part II 
of that Schedule, and the said Parts I and II shall have effect subiect tn f ht 
provisions contained in Part III of that Schedule. subject to the 

Ko :PL Ev f ry stat e, m ent in lieu of prospectus filed under sub-section (11 shall 
and in th f e H form and ““tain the particulars set out in Part I of ScheduleIV 

(3) If default is made in complying with sub-se^tirm m /n\ 

this iec«^ e tacta^ Pr ^^tm”^ate“ anvnenfnn pr ° spect u? Wed under 
ttousand rupees, or with both?uE'he protester?, Xt , end *? «ve 

=S**V^*. asisfiafi fiSSS 

(5) For th e purposes of this section— 

S&Ss r SSSS& #52® 2$ SO; 

U *' y Act 31 of 1965, s - 62 311(1 Sch M for “fourteen” (w.ei, 15 - 10 - 1965 ) . 
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^ statement included in a prospectus or a ^tatpmonf i* . 
tex1 U i^ which!t1rScfuded; e an U d trUe “ 11 * misleadi ^ «n the form and "coni 

pectus’ ofaTy ^STl 

in lieu of prospectus shall be deemed, in respect of s^ch omission^tn h,? , 

Fs r0 in P c?ud U ed. 0r StatGment ln UeU ° f pr ° Spectus in -hich an TntrTitStemen? 

(6) For the purposes of sub-section (4) and clause (a) of suh-<;*wi™ /k\ 
the expression “included” when used with reference to a prospectul or stiti 
ment m lieu of prospectus, means included in the prospectus ^ statement ^ 
r!n U th°f prospe K ctus ‘"“or contained in any report or 

on the face thereof, or by reference incorporated therein. PP mg 


Reduction of Number of Members below Legal Minimum 

45. Members severally liable for debts where business carried on with 
fewer than seven, or in the case of a private company, two members.— If at 

any time the number of members of a company is reduced, in the case of a 
public company, below seven, or in the case of a private company below 
two, and the company carries on business for more than six months while 
the number is so reduced, every person who is a member of the company 
during the time that it so carries on business after those six months and 
is cognizant of the fact that it is carrying on business with fewer than seven 
members or two members, as the case may be, shall be severally liable for 
the payment of the whole debts of the company contracted during that time 
and may be severally sued therefor. 


Contracts and deeds, investments, seal, etc. 

46. Form of contracts.-— ( 1 ) Contracts on behalf of a company may be 
made as follows: 

(a) contract which, if made between private persons, would by law be 
required to be in writing signed by the parties to be charged therewith, may 
be made on behalf of the company in writing signed by any person acting 
under its authority, express or implied, and may in the same manner be varied 
or discharged; 

(b) a contract which, if made between private persons, would by law 
be valid although made by parol only and not reduced into writing, may be 
made by parol on behalf of the company by any person acting under its 
authority, express or implied, and may in the same manner be varied or dis¬ 
charged. 

(2) A contract made according to this section shall bind the company. 


47. Bills of exchange and promissory notes. —A bill of exchange, hundi 
or promissory note shall be deemed to have been made, accepted, drawn or 
endorsed on behalf of a company if drawn, accepted, made or endorsed in 
the name of, or on behalf or on account of, the company by any .person acting 
under its authority, express or implied. 

48. Execution of deeds.— (1) A company may, by writing under its 
common seal, empower any person, either generally or in respect of any speci¬ 
fied matters, as its attorney, to execute deeds on its behalf in any place either 

in* or outside India. „ 

(2) A deed signed by such an attorney on behalf of the company and 
under his seal where sealing is required, shall bind the company and have the 
same effect as if it were under its common seal. 


49. Investments of company to be held in its own name.— 

I X 1 A 9 

otherwise provided in sub-sections (2) to (5) 66 [or any other law for the time 
being in force] and subject to the provisions of sub-sections (6) to (8),— 

(a) all investments made by a company on its own behalf shall be made 

and held by it in its own name; and . ,, , it , . 

(b) where any such investments are not so held at the commencement ox 

this Act, the company shall, within a period of one year from such commence¬ 
ment, either cause them to be transferred to, and hold them, in its own name. 


(2) Where the company has a right to appoint any person or persons, or 
where any nominee or nominees of the company has or have been appointed, 
as a director or directors of any other body corporate, shares in such other 
bodv corporate to an amount not exceeding the nominal value of the qualifi- 
cation Shares which are required to be held by a director thereof, may be 


Ins. by Act 65 of 1960, S. 15. 
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registered or held by such company jointly in the names o£ itself and of each 
such person or nominee or in the name of each such person or nominee 

S7* '* • 

(3) A company may hold any shares in its subsidiary in the name or 
names of any nominee or nominees of the company, if and in so far as it is 
necessary so to do, to ensure that the number of members of the subsidiary 
is not reduced, where it is a public company, below seven, and where it is a 
private company, below two. 

(4) Sub-section (1) shall not apply to investments made by a company 
whose principal business consists of the buying and selling of shares or 
securities. 

(5) Nothing in this section shall be deemed to prevent a company— 

(a) from depositing *with a bank, being the bankers of the company, any 
shares or securities for the collection of any dividend or interest payable 
thereon; or 

68 [(oa) from depositing with, or transferring to, or holding in the name 

of, the State Bank of India or a Scheduled Bank, being the bankers of the 

company, shares or securities, in order to facilitate the transfer thereof: 

Provided that if within a period of six months from the date on which 

the shares or securities are transferred by the company to, or are first held by 

the company in the name of the State Bank of India or a Scheduled Bank as 

aforesaid, no transfer of such shares or securities takes place, the company 

shall, as soon as practicable after the expiry of that period, have the shares 

or securities re-transferred to it from the State Bank of India or the Scheduled 

Bank or, as the case may be, again hold the shares or securities in its own 
name; orj 

(b) from depositing with, or transferring to, any person any shares or 
securities, by way of security for the re-payment of any loan advanced to 
the company or the performance of any obligation undertaken by it 

8? J£V artifl S ate °/ L etter x° f allotmen t relating to the shares or securi- 
ties in which investments have been made by a company shall excent in 

nfnv n e , fe s r /r ed >l° & Actions <4) and (Sh be in the ?us?<£y of s^hcom- 
banker/ of toe company ^ ° f Indla ° r a Scheduled the 

(?) Where in pursuance of sub-sections (2), (3), (4) or (5) anv sham* nr 
fn C Jfe^ ieS in w k* c k * nve st m ents have been made by a company are not held 

by U f 0 oTtheTu%os™ Pany ^ forthwith enter in a register mataiafned 

t n ^ va l ue . snd such other particulars as may be necessarv 

fuUy t° ^ entlfy the shares or securities^ question; and necessary 

are held^ 6 b3nk ° r PerS ° n “ Wh ° Se name or custody the shares or securities 

(8) The register kept under sub-section (7) shall be open to the inspection 

hf “re^aKfor SS;* *° that n °‘ leSS than tw ° 

sections “(81 ™™^° mP ‘ y i ng With l ny o£ the requirements of sub- 
^~'thousand 

may SS r > =ate Und Se^^ C of^ e <8 ^/tf r USed ' 

the ShaU ba as prefuSSng in any way 

01) In this section, “securities” includes stock and debentures 

*°wer for company to have official seal for use ontsiri* * 

ms a sa “SKFi& r 

territory, district or. place where it is to be used of the name of the 


" Act “ 3 n0minee ot the oomp^y" omitted by. 

2 to*- by S. 15, ibid. 

Subt - by Act 65 of 1960, S. 15, for “with a Scheduled Bank”. 
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^ A company having an official seal for use in any such territorv di*- 
tu 137, by writing under its common seal, authorise any person 
f °5 pur P° se ^ that territory, district or place to affix the official 
or place. document to which the company is a paA^ffl 

authorit y of , an y agent authorised under sub-section (2) shall as 

thP npln if C T Pany a V d an 7 ^ T fP n dealing with the agent, continue during 
the period, if any, mentioned, in the instrument conferring the authority or 

if no period is there mentioned, until notice of the revocation or determination 
of the agent s authority has been given to the person dealing with him 

* < 4) Person affixing any such official seal shall, by writing under his 

hand, certify on the deed or other document to which the seal is affixed the 
date on which and the place at which, it is affixed. 

. „ ( l ) . A 5t eed or other document to which an official seal is duly affixed 
shall bind the company as if it had been sealed with the common seal of the 
company. 


Service of Documents 

51. Service of documents on company.— A document may be served on 
a company or an officer thereof by sending it to the company or officer at 
the registered office of the company by post under a certificate of posting or 
by registered post, or by leaving it at its registered office. 

52. Service of documents on Registrar.— A document may be served on 
a Registrar by sending it to him at his office by post under a certificate of 
posting or by registered post, or by delivering it to, or leaving it for, him at 
his office. 

53. Service of documents on members by company. — ( 1 ) A document 
may be served by a company on any member thereof either personally, or by 
sending it by post to him to his registered address, or if he has no registered 
address in India, to the address, if any, within India supplied by him to the 
company for the, giving of notices to him. 

(2) Where a document is sent by post,— 

(a) service thereof shall be deemed to be effected by properly addressing, 
prepaying and posting a letter containing the document, provided that where 
a* member has intimated to the company in advance that documents should be 
sent to him under a certificate of posting or by registered post with or without 
acknowledgment due and has deposited with the company a sum sufficient to 
defray the expenses of doing so, service of the document shall not be deemed 
to be effected unless it is sent in the manner intimated by the member; and 

( 5 ) to* * * suc h service shall be deemed to have been effected— 

(i) in the case of a notice of a meeting, at the expiration of forty-eight 
hours after the letter containing the same is posted, and 

(ii) in any other case, at the time at which the letter would be delivered 
in the ordinary course of post. 

(3) A document advertised in a newspaper circulating in the neighbour¬ 
hood of the registered office of the company shall be deemed to be duly served 
on the day on which the advertisement appears, on every member of the com¬ 
pany who has no registered address in India and has not supplied to the 
company an address within India for the giving of notices to him. 

(4) A document may be served by the company on the joint-holders of 
a share by serving it on the joint-holder named first in the register in respect 
of the share. 

(5) A document may be served by the company on the persons entitled 
to a share in consequence of the death or insolvency of a member by sending 
it through the post in a pre-paid letter addressed to them by name, or by the 
title of representatives of the deceased, or assignees of the insolvent, or by any 
like description, at the address, if any, in India supplied for the purpose by 
the persons claiming to be so entitled, or until such an address has been so 
supplied, by serving the document in any manner in which it might have been 
served if the death or insolvency had not occurred. 


Authentication of Documents and Proceedings 

54 Authentication of documents and proceedings. —Save as otherwise 
expressly provided in this Act, a document or proceeding requiring authenti¬ 
cation by a company may be signed by a director, the managmg agent, t 


70 The words “unless the contrary is proved,” omitted by Act 65 of 1960, S. 16 
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secretaries and treasurers, the manager, the secretary or other authorised officer 
of the company, and need not be under its common seal. 

Part III 

PROSPECTUS AND ALLOTMENT. AND OTHER MATTERS 
RELATING TO ISSUE OF SHARES OR DEBENTURES 

Prospectus 

55. Dating of prospectus.—A prospectus issued by or on behalf of a com¬ 
pany or in relation to an intended company shall be dated, and that date 
shall, unless the contrary is proved, be taken as the date of publication of 
the prospectus. 

56. Matters to be stated and reports to be set out in prospectus.—(1) 

Every prospectus issued— ' ' 

(a) by or on behalf of a company, or 

• J h l by 0 *. on behalf of any person who is or has been engaged or interested 
in the formation of a company, 

shall state the matters specified in Part I of Schedule II and set out the 

^. p art II of that Schedule; and the said Parts I and II 
shall have effect subject to the provisions contained in Part III of that Schedule. 

(2) A condition requiring or binding an applicant for shares in or deben¬ 
ture® of a company to waive compliance with any of the requirements ot 

S 1 ^»S£? n nrS r «P Ur N? rt i? g ***** hlm Wlth notice of any contract, document 
or HJ^tternotspecifically referred to in the prospectus, shall be void. 

(3) No one shall issue any form of application for shares in or debentures 

c SS?£$ti2£2 t ?Z ts ie s cS c o c „ ompanied by a prospectus “ com P li “ 

of application ‘was ShaU not apply i£ « is ^ ‘hat the form 

11n/ , £■ connec tion with bona fide invitation to a person to enter into an 

srJ« 

ledgi a thereoffor dS matter n0t disc ' losed ' he proves that he had no know- 
hone^mfstiro? f t ac? t on h hi s n part?o? UanCe ° r COntraventi °“ arose from an 

flflfssss 

I 5 ? P 1 * 8 section shall not apply— 

Of a prospectas^or^drai^f^PDlicmdo^relatinB 6 * 61 '^ 6 ”* 10 ^ 61 ^ 8 o£ a ™mpany 
recognised stock exchange- 6 time bemg dealt in or Quoted on a 

o a , -s* 

-A prospeX? ° r management of company. 

~_ y shaU not 


Act 52 of 1964 - a. 3 and Seh. H. for “was immaterial"! 
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or interest- 
company. 


f e . XP6r J- iS 3 person who is not > and haa not been, engaged 
? F j ° r Pr ° m ? ti0n - or 111 the management, of the c„^ QUJ . 

P™ spec ‘ us inviting persons to subscribe for shares in or debentures 5f a 
er P bf Tsslfed,"^ 3 Statement P^orting to be made by an expert 8 shaU 

T^«^+ (a ?« h i e i 1 ?? • giv i < L n *} is bitten consent to the issue thereof with the state- 
included in the form and context in which it is included and has not 

registration^an^d COnSent before the deliver y of a copy of the prospectus fol 

aforesaid applaw'ta thfprospertu^ 6 " a " d haS n<>t withdrawn his consent “ 

,. , rr^ 58 ^' Da PO, sits n °t to be invited without issuing an advertisement.— 
(1) The Central Government may, in consultation with the Reserve Bank of 
India, prescribe the limits up to which, the manner in which and the condi¬ 
tions subject to which deposits may be invited or accepted by a company 
either from the public or from its members. - y 

. u (2) N ? company shall invite, or allow any other person to invite or cause 

to be invited on its behalf, any deposit unless— 

(a) such deposit is invited or is caused to be invited in accordance with 
the rules made under sub-section (1). and 

(b) an advertisement, including therein a statement showing the financial 
position of the company, has been issued by the company in such form and 
in such manner as may be prescribed. 

(3) (a) Every deposit accepted by a company at any time before the com¬ 
mencement of the Companies (Amendment) Act, 1974, in accordance with the 
directions made by the Reserve Bank of India under Chapter IIIB of the 
Reserve Bank of India Act. 1934 (2 of 1934), shall, unless renewed in accord¬ 
ance with clause (b), be repaid in accordance with the terms of such deposit. 

(b) No deposit referred to in clause (a) shall be renewed by the company 
after the expiry of the term thereof unless the deposit is such that it could 
have been accepted if the rules made under sub-section (1) were in force at 
the time when the deposit was initially accepted by the company. 

(c) Where, before the commencement of the Companies (Amendment) Act, 
1974, any deposit was received by a company in contravention of any direc¬ 
tion made under Chapter IIIB of the Reserve Bank of India Act, 1934 (2 of 
1934), repayment of such deposit shall be made in full on or before the 1st 
day of April, 1975, and such repayment shall be without prejudice to any 
action that may be taken under the Reserve Bank of India Act, 1934 for the 
acceptance of such deposit in contravention of such direction. 

(4) Where any deposit is accepted by a company after the commencement 
of the Companies (Amendment) Act, 1974, in contravention of the rules made 
under sub-section (1), repayment of such deposit shall be made by the com¬ 
pany within thirty days from the date of acceptance of such deposit or within 
such further time, not exceeding thirty days, as the Central Government may, 
on sufficient cause being shown by the company, allow. 

(5) Where a company omits or fails to make repayment of a deposit in 
accordance with the provisions of clause (c) of sub-section (3), or m the case 
of a. deposit referred to in sub-section (4), within the time specified in that 

sub s ^ ctl °^ comp any shall be punishable with fine which shall not be less 
than twice the amount in relation to which the repayment of the deposit has 
not been made, and out of the fine, if realised, an amount equal to the a ^° u ^ 
in relation to which the repayment of deposit has not been^made, ^shall^ be 

pa 

tiler »* ^ w ••• 

pany to make repayment 

by t (b') every o S fficer ofThe*company who is in default shall be _-.5 Ub a?se 
imprisonment for a term which may extend to five years and shall also be 

Hable to fine. ny accep ts or invites, allows or causes any other Person 

■feisBiass 

(2), as the case may be,— ___ 


72 ins. by the Companies (Amendment) Act, 1974. 
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(a) the company shall be punishable,— 

(i) where such contravention relates to the acceptance of any deposit, with 
fine which shall not be less than an amount equal to the amount of the deposit 
so accepted; 

(ii) where such contravention relates to the invitation of any deposit, 
with fine which may extend to one lakh rupees but shall not be less than five 
thousand rupees; 

(b) every officer of the company who is in default shall be punishable 
with imprisonment for a term which may extend to five years and shall also 
be liable to fine. 

(7) (a) Nothing contained in this section shall apply to,— 

(1) a banking company, or 

, (”) such other company as the Central Government may, after consulta¬ 

tion with the Reserve Bank of India, specify in this behalf. 

(b) Except the provisions relating to advertisement contained in clause (b) 
of sub-section (2), nothing in this section shall apply to such classes of financial 
companies as the Central Government may, after consultation with the Reserve 
Bank of India, specify in this behalf. 

Explanation .—For the purposes of this section “deposit” means any depo¬ 
se of money with, and includes any amount borrowed by, a company but 

tUm ^with the*Reserve slnlfot ' aS ^ be PreSCribed “ «>nsulta- 

58B. Provisions relating to prospectus to apply to advertisement.—The 

F 0 ™ 5 2?* thlS ^ ct t( ? a P ros Pectus shall, so far as may be, apply 

to an advertisement referred to in section 58A ] y 

» T *lu^rf5S ffwsr=su.ia w«ss 

i.™ ttoii "d” SS" 0 '' ™> «"* WUC may 

(2) In sections 57 and 58, the expression “expert” includes an engineer 

rity to e a sUtemeTmade^y hta. ° ther Wh ° Se Pr ° fession autho-’ 

nn H 6 l* a i, R ^f Strations ° f prospectus.—(1) No prospectus shall be issued bv or 

any perso n n y a C s 0 an e expert , ; h Inr e ° £ the Pr ° SpeCtus reduired by action 58 from 
(b) in the case of a prospectus issued generally also_ 

» SSSSTS^SF& °aVX S e» 

of it™ EVCry Pr ° Spectus to which su b-section (1) applies shall, on the face 
this section^ancf* 3 COpy has been delivered f °r registration as required by 

attacheVlfthe copy^Xlref or^rel 155 ; thi , S , section to be endorsed on or 
pectus which specify those do^,ents statements eluded in the pres¬ 

et sections si^Tlrand^S^f^^ r -slctfonT(n% U n n d e f 21 the f r f2^ irements 

in V wr b t?n e g n 5^ if^n by ^ — 

attorney, solicitor, banker or b?oke?^f d the Jomnan^ adviser, 

act m that capacity .3 ttle com P an y or intended company, to 

£W cb, |p\ P ?hfr^ U 1s S d a eL b ere i f U , e or TegfstratTon*^ ^ tba date - 

delivered SdeVttifS&nVtht Krar. S 3 C ° Py ° f whiah ^SSt been 


73 Subs - by Act 65 of I960, S. 17, for sub-section ( 3 ). 
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this Stlon t^^h^Regisfrif orwUhouTthe ‘c'Tv bein / delivered under 

thereon or attached thereto the re Q .iirl]nnnS S ° delivered having endorsed 

and every person who is knowingl^fplrt^to fssue^fS 0 " 1 *??* 

be punishable with fine which may expend to fivl thousand ^ipeef * ShaU 

. Terms of contract mentioned in nrosnectus or <?tatAmAn+ i* « 

prospectus, not to be varied.— A company shall not t r 1 m beu of 

* iabilit y for misstatements in prospectus.— (l) Subiect to tv>P 
P. r ^ sl 9 ns of , tbls section where a prospectus invites. persons' toSubscribe for 
r,a^ reS m or debentures of a company, the following persons shall be liable to 
pay compensation to every person who subscribes for any shares or deben 

the faith of the prospectus for any loss or damage he may have 
sustained by reason of any untrue statement included therein, that is to^ay_ 

issue of te/prolpIchisT 1S 3 Ct ° r ° £ the company at the tlme «f the 

every P er son who has authorised himself to be named and is named 

^ the + S rOS ^ eCtUS , e i tl ? er as * director, or as having agreed to become a direc¬ 
tor, either immediately or after an interval of time; 

(c) every person who is a promoter of the company; and 

(d) every person who has authorised the issue of the prospectus: 

Provided that where, under section 58, the consent of a person is required 

to the issue of a prospectus and he has given that consent, or where, under 

sub-section (3) of section 60, the consent of a person named in a 
prospectus is required and he has given that consent, he shall not, by reason 
of having given such consent, be liable under this sub-section as a person who 
has authorised the issue of the prospectus except in respect of an untrue state¬ 
ment, if any, purporting to be made by him as an expert. 

(2) No person shall be liable under sub-section (1) if he proves— 

(a) that, having consented to become a director of the company, he with¬ 
drew his consent before the issue of the prospectus, and that it was issued 
without his authority or consent; 

(b) that the prospectus was issued without his knowledge or consent, and 
that on becoming aware of its issue, he forthwith gave reasonable public 
notice that it was issued without his knowledge or consent; or 

(c) that, after the issue of the prospectus and before allotment there¬ 
under, he, on becoming aware of any untrue statement therein withdrew his 
consent to the prospectus and gave reasonable public notice of the withdrawal 
and of the reason therefor; or 

(d) that— 

(i) as regards every untrue statement not purporting to be made on the 
authority of an expert or of a public official document or statement, he had 
reasonable ground to believe, and did up to the time of the allotment of the 
shares or debentures, as the case may be, believe, that the statement was true; 

(ii) as regards every untrue statement purporting to be a statement by 
an expert or contained in what purports to be a copy of or an extract from 
a report or valuation of an expert, it was a correct and fair representation of 
the statement, or a correct copy of, or a correct and fair extract from, the 
report or valuation; and he had reasonable ground to believe, and did up to 
the time of the issue of the prospectus believe, that the person 
statement was competent to make it and that that person had Sjven the con¬ 
sent required by section 58 to the issue of the prospectus and had not with¬ 
drawn that consent before delivery of a copy of the prospectus for registration 
or, to the defendant’s knowledge, before allotment thereunder; and 

(iii) as regards every untrue statement purporting to be a statement made 
by an official person or Contained in what purports to be a copy of or extract 

fmm a public official document, it was a correct a " d . fair . r ®Pf e ?^ atl t 0 h n _ 
statement, or a correct copy of, or a correct and fair extract from, the docu- 

men provided that this sub-section shall not 'nt him’"bv^cUon^S 

^ b i e pe^on a wh n o 'has* authorised 1 the resplct of an' 

untrue state ment purporting to be made by him as an expert _ 

74 The words, brackets and letter “clause (b) of’ omitted by Act 65 of 1960, S. 18. 
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(3) A person who, apart from this sub-section, would, under sub-section 
(1), be liable by reason of his having given a consent required of him by sec¬ 
tion 58 as a person who has authorised the issue of a prospectus in respect of 
an untrue statement purporting to be made by him as an expert, shall not 
be so liable, if he proves— 

(a) that, having given his consent under section 58 to the issue of the 
prospectus, he withdrew it in writing before delivery of a copy of the prospec¬ 
tus for registration; 

(b) that, after delivery of a copy of the prospectus for registration and 
before allotment thereunder, he, on becoming aware of the untrue statement, 
withdrew his consent in writing and gave reasonable public notice of the 
withdrawal and of the reason therefor; or 

(c) that he was competent to make the statement and that he had reason¬ 
able ground to believe, and did up to the time of the allotment of the shares 
or debentures, believe, that the statement was true. 

(4) Where— 

(a) the prospectus specifies the name of a person as a director of the 
company, or as having agreed to become a director thereof, and he has not 
consented to become a director, or has withdrawn his consent before the 
issue of the prospectus, and has not authorised or consented to the issue 
thereof; or 

(b) the consent of a person is required under section 58 to the issue of 
the prospectus and he either has not given that consent or has withdrawn 
it before the issue of the prospectus; 

the directors of the company excluding those without whose knowledge or 
consent the prospectus was issued, and every other person who authorised 
the issue thereof, shall be liable to indemnify the person referred to in clause 
(a) or clause (b), as the case may be, against all damages, costs and expenses 
to which he may be made liable by reason of his name having been inserted 
m the prospectus or of the inclusion therein of a statement purporting to be 
made by him as an expert, as the case may be, or in defending himself against 
any suit or legal proceeding brought against him in respect thereof; 

rovided that a person shall not be deemed for the purposes of this sub¬ 
section to have authorised the issue of a prospectus by reason only of his 
havmg given the consent required by section 58 to the inclusion therein of a 
statement purporting to be made by him as an expert. 

Every person who, becomes liable to make any payment by virtue of 
this section, may recover contribution, as in cases of contract, from any 
other person, who, if sued separately, would have been liable to make the 

if m,, I S y ? len 3 Y nl f ss - the former Person was, and the latter person was not, 
guilty of fraudulent misrepresentation. 

(6) For the purposes of this section— 

e ^P. r 1 f ssion “promoter” means a promoter who was a party to the 
Smpnf K i h - e P r °spectus or of the portion thereof containing the untrue 

d ? es not include any person by reason of his acting in a profes- 
pany? aClty PerS ° nS engaged in Procuring the formation" of the ?om- 

(b) the expression “expert” has the same meaning as in section 58. 

_ .® 3 * Criminal liability for misstatements in prospectus.—(i) Where o 

prospectus issued after the commencement of this Act includes anv untnm 
statement, every person who authorised the issue of the prosolctus 

w*ith S fin ble u- 11 ? im Prisonment for a term which may extend to two’ye^rs or 
with fine which may extend to five thousand rupees, or with both unless Via 

s:SFSSSS&Wtf a s a? 

-4™wscss $ sum s £»s 

(b) the consent required by «* • • sub-section (3) of section 60 


ueoeniures oi the company with a view to all or anv VTf Z 

debentures being offered for tn 811 ° j any of those shares or 

oge ^for sale «,«tgg 8 ^^^ s^il^^auTur^^ 

70 ^ WOrds ' brackets and "clause (b) of omitted by Act 65 of 1960. S. 19. 



1 


the companies act, 1956 


to P tha SP ™n U tlnt s SU o£ d pr^s^ctus^S ^ ™ les ° f l»w as 

in and omissions from prospectuses ln , *l? spect o£ statements 

^all apply w,t h the ^oSSSSSto^SKSM'to'SSjSaSS & Wf! 
and have effect accordingly as if thT^arl u* ons Ph (4) and (5), 

to the public for subscription and as if ^rlOns‘ accePSn/Vhi 1 nff be?n ° ffered 

o^r^tei^doF documents * or 

be evidence tTS^^'ai! ‘SSo^&S * VZ* 

to r t e he W p a ubUc d i? H*is sho^- 0 thG ShareS ° r deben tures being ofleredfo^slie' 

to £« a waf S& $«£ SSSTSS? the «*SS& 

(a) the net amount of the consideration received or to be received bv the 
company in respect of the shares or debentures to which the offer relatesf and 

.. jiSirUf Pl l ce an u time at whlch the contract under which the said shares 
or debentures have been or are to be allotted may be inspected 

m J n 4 i Section 60 as applied by this section shall have effect as if the persons 

company the ° ffer W6re persons named in a prospectus as directors of a 

^ a person making an offer to which this section. relates is a 

company or a firm, it shall be sufficient if the document referred to in sub¬ 
section (1) is signed on behalf of the company or firm by two directors of 
the company or by not less than one-half of the partners in the firm, as the 
case may be; and any such director or partner may sign by his agent authoris¬ 
ed in writing. 


65. Interpretation of provisions relating to prospectuses. — ( 1 ) For the 
purposes of the foregoing provisions of this part— 

(a) a statement included in a prospectus shall be deemed to be untrue, 
if the statement is misleading in the form and context in which it is included; 
and 


(b) Where the omission from a prospectus of any matter is calculated to 
mislead, the prospectus shall be deemed, in respect of such omission, to be a 
prospectus in which an untrue statement is included. 

(2) For the purposes of sections 61, 62 and 63 and clause (a) of sub-section 
(1) of this section, the expression “included” when used with reference to a 
prospectus, means included in the prospectus itself or contained in any report 
or memorandum appearing on the face thereof or by reference incorporated 
therein or issued therewith. - 


66. Newspaper advertisements of prospectus. —Where any prospectus is 
published as a newspaper advertisement, it shall not be necessary in the 
advertisement, to specify the contents of the memorandum or the signatories 
thereto, or the number of shares subscribed for by them. 

67. Construction of references to offering shares or debeptures to the 
public, etc. —(1) Any reference in this Act or in the articles of a company to 
offering shares or debentures to the public shall, subject to any provision to 
the contrary contained in this Act and subject also to the provisions of sub¬ 
sections (3) and (4), be construed as including a reference-to offering them to 
any section of the public, whether selected as members or debenture holders 
of the company concerned or as clients of the person issuing the prospectus 
or in any other manner. 

(2) Any reference in this Act or in the articles of a company to invita¬ 
tions to the public to subscribe for shares or debentures shall, subject as afore¬ 
said, be construed as including a reference to invitations to subscribe for them 
extended to any section of the public, whether selected as members or deben¬ 
ture holders of the company concerned or as clients of the person issuing the 
prospectus or in any other manner. 
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(3) No offer or invitation shall be treated as made to the public by virtue 
of sub-section (1) or sub-section (2), as the case may be, if the offer or invita¬ 
tion can properly be regarded, in all the circumstances— 

(a) as not being calculated to result, directly or indirectly, in the shares 
or debentures becoming available for subscription or purchase by persons other 
than those receiving, the offer or invitation; or 

(b) otherwise as being a domestic concern of the persons making and 
receiving the offer or invitation. 

(4) Without prejudice to the generality of sub-section (3), a provision in 
a company’s articles prohibiting invitations to the public to subscribe for 
shares or debentures shall not be taken as prohibiting the making to members 
or debenture holders of an invitation which can properly be regarded in the 
manner set forth in that sub-section. 

(5) The provisions of this Act relating to private companies shall be 
construed in accordance with the provisions contained in sub-sections (1) to (4). 

68. Penalty for fraudulently inducing persons to invest money. —Any 

person who, either by knowingly or recklessly making any statement, promise 
or forecast which is false, deceptive or misleading, or by any dishonest conceal¬ 
ment of material facts, induces or attempts to induce another person to enter 
into, or to offer to enter into— 

(a) any agreement for, or with a view to, acquiring, disposing of, subscrib¬ 
ing for, or underwriting shares or debentures; or 

(b) any agreement the purpose or pretended purpose of which is to secure 
a profit to any of the parties from the yield of shares or debentures, or by 
reference to fluctuations in the value of shares or debentures; 

shall be punishable with imprisonment for a term which may extend to five 
years, or with fine which may extend to ten thousand rupees, or with both. 

76 [68-A. Personation for acquisition, etc., of shares. — (1) Any person 
who— 

(a) makes in a fictitious name an application to a company for acquiring, 
or subscribing for, any shares therein, or 

(b) otherwise induces a company to allot, or register any transfer of, shares 

therein to him, or any other person in a fictitious name, ' 

shall be punishable with imprisonment for a term which may extend to five 
years. 

(2) The provisions of sub-section (1) shall be prominently reproduced in 
every prospectus issued by the company and in every form of application for 
shares which is issued by the company to any person.] 


Allotment 

69. Prohibition of allotment unless minimum subscription received._ 

(1) No allotment shall be made of any share capital of a company offered to 

the public for subscription, unless the amount stated in the prospectus as the 

minimum amount which, in the opinion of the Board of Directors, must be 

raised by the issue of share capital in order to provide for the matters specifi- 

ed in clause 5 of Schedule II has been subscribed, and the sum payable on 

application for the amount so stated has been paid to and received by the 

company, whether in cash or by a cheque or other instrument which has been 
paid. 

(2) The amount so stated in the prospectus shall be reckoned exclusively 
or any amount payable otherwise than in money, and is in this Act referred 
to as the minimum subscription”. 

than'flVe^^cen^o^the^omina^amount^f^he ^share * 131 * 6 ^ n °‘ be ^ 

and k l$ deposited 6 ^ l0r ShareS Sha11 be d< *° slted 

149 or Until the certificate to commence business is obtained under section 

where such certificate has already been obtained, until the entire 

Hon^b^ 1 re“iv^ h by The Company" “ rCSpeCt 01 the minimum subscri P- 

sees 

are required to be repaid without interest under sub-section (5), all moneys 

77 I ? 4 i. bi L A< ?J 1 ° f J 965 - S - 8 15-10-1965). ~ ~ 

ubs. by Act 31 of 1965, S. 9, for sub-section (4) (w.eJ. 15-10-1965). 
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provisions "of" thlt P sub-section ShareS ShaU be returned in accordance with the 

-V Promote" 4 direct”? ^"‘ote^pe^n who P s°kno" ? °f this ^“‘ion, 

thousand*rupees*]" ShaU be punishabl * with*^ wS^y & 

of one'* hundied 0 anrtwe^ re d S a a i, d s a?^ r "tt^t TsZ^ 5?°* ° n the » 
moneys received from applicants for shares sha?? hi* +9? Prospectus, all 
without interest; and if any such mnrpJ ?! "jail be forthwith repaid to them 

and thirty days after the issue of thp nmeno^ S ?v. re 5 aid within one hundred 
s hall be jointly and severally liable to repay that th mnn lreCt0 ^ 0 ^ the com P an y 

S&i&'&y'r cent per ™ Vo° m r ? h 7 ^T^ m £S^SS 

in th P e r0 rep d a e y d rne h n a t o^ mfmonty wL^not due to an *“ * rov ? 1 that the 
on his part. y was not due to an y misconduct or negligence 

to waiv^ c?m C pnfnce n wH U h P a^y"’reqSir r ement e of this^ppr apP u lic ,? n i for shares 
to any auStaErtS’ shares* subsequent" totteTrst - VEtattan 

to the public for subscription first allotment o£ shar « offered 

prospectiw^deUvered "to 3 Re^gi^rar*— ("l 1 *a" comnan U "*h SS . s£a£emea£ Ueu of 

smmsmm 

statement in lieu of prospectus signed by every person who is named therein 

in wdUng t0 rn°thp r fon^^nd reC ^°t ? f . the company or by his agent authorised 
Sched il? g TTT anH 2? and contai ?. ln S the particulars set out in Part I of 
4 ?. 1 111 * d ’ in the cases mentioned in Part II of that Schedule setting 

subilct spec . lf l ed therein, and the said Parts I and II shall have effect 

bj ??J l th provisions contained in Part III of that Schedule. 

shall «rha?I y t! tatement m h 1H of Prospectus delivered under sub-section (1), 

therein nr L?*i rSO ? S m aki ng an y such report as aforesaid have made 
therein, or have without giving the reasons indicated therein, any such adjust- 

as are mentioned in clause 5 of Schedule III, have endorsed thereon or 
attached thereto a written statement signed by those persons, setting out the 
adjustments and giving the reasons thereof. 

(3) This section shall not apply to a private company. 

(4) If a company acts in contravention of sub-section (1) or (2). the com- 
pany, and evt r y director of the company who wilfully authorises or permits 
the contravention, shall be punishable with fine which may extend to one 
thousand rupees. 

(5) Where a statement in lieu of prospectus delivered to the Registrar 
under sub-section (1) includes any untrue statement, any person who authoris¬ 
ed the deliver}' of the statement in lieu of prospectus for registration shall 
be punishable with imprisonment for a term which may extend to two years 
or with fine which may extend to five thousand rupees or with both, unless he 
proves either that the statement was immaterial or that he had reasonable 
ground to believe, and did, up to the time of the delivery for registration of 
the statement in lieu of prospectus believe, that the statement was true. 

(6) For the purposes of this section— 

(a) a statement included in a statement in lieu of prospectus shall be 
deemed to be untrue if it is misleading in the form and context in which it is 
included; and 

(b) where the omission from a statement in lieu of prospectus of any 
matter is calculated to mislead, the statement in lieu of prospectus shall be 
deemed, in respect of such omission, to be a statement in lieu of prospectus in 
which an untrue statement is included. 

(7) For the purposes of sub-section (5) and clause (a) of sub-section (6), 
the expression “included”, when used with reference to a statement in lieu of 
prospectus, means included in the statement in lieu of prospectus itself or 
contained in any report or memorandum appearing on the face thereof, or by 
reference incorporated therein, or issued therewith. 
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71. Effect of irregular allotment. —(1) An allotment made by a company 
to an applicant in contravention of the provisions of section 69 or 70 shall be 
voidable at the instance of the applicant— 

(a) within two months after the holding of the statutory meeting of the 
company, and not later, or 

(b) in any case where the company is not required to hold a statutory 
meeting or where the allotment is made after the holding of the statutory 
meeting, within two months after the date of the allotment, and not later. 

(2) The allotment shall be voidable as aforesaid, notwithstanding that the 
company, is in course of being wound up. 

(3) If any director of a company knowingly contravenes, or wilfully 
authorises or permits the contravention of, any of the provisions of section 69 
or 70 with respect to allotment, he shall be liable to compensate the company 
and the allottee respectively for any loss, damages or costs which the company 
or the allottee may have sustained or incurred thereby: . 

Provided that proceedings to recover any such loss, damages or costs shall 
not be commenced after the expiration of two years from the date of the 
allotment. 


72. Applications for, and allotment of, shares and debentures.—( 1 ) 
(a) No allotment shall be made of any shares in or debentures of a company 
in pursuance of a prospectus issued generally, and no proceedings shall be 
taken on applications made in pursuance of a prospectus so issued, until the 
beginning of the fifth day after that on which the prospectus is first so issued 
or such later time, if any, as may be specified in the prospectus: 

Provided that where, after a prospectus is first issued generally, a public 
notice is given by some person responsible under section 62 for the prospectus 
which has the effect of excluding, limiting or diminishing his responsibility, 
no allotment shall be made until the beginning of the fifth day after that on 
which such public notice is first given. 

(b) Nothing in the foregoing proviso shall be deemed to exclude, limit or 
diminish any liability that might be incurred in the case referred to therein 
under the general law or this Act. 

.. The ginning of the fifth day or such later time as is mentioned in 

the first paragraph of clause (a), or the beginning of the fifth day mentioned 
in the second paragraph of that clause, as the case may be, is hereinafter in 
this Act referred to as “the time of the opening of the subscription lists”. 

• « (2 / • sub ' sectl0n CD. the reference to the day on which the prospectus 
is first issued generally shall be construed as referring to the day on which 
it is first so issued as a newspaper advertisement: 

f/r i , ded is n °t so issued as a newspaper advertisement before 

cnfn day af l er n t t at on whlch xt is first so issued in any other manner, the 

f aid J e ^ erence sha11 be constr ued as referring to the day on which it is first so 
issued in my manner. 

.. (3) The validity of an allotment shall not be affected by any contraven- 

c 0 ntr a v,nHnn re f g hT g pro - visions ° £ this section; but, in the event of any such 

V th6 co ™P a ny, and every officer of the company who is in 
rupees!’ ShaU bG pumshable Wlth fine which may extend to five thousand 

j , * be application of this section to a prospectus offering shares or 

«on of r'ef 3SU *n cti0n ? (1) to (3) sha11 bave e ff ect with the sStS- 
for the ref?ppnp« ^ for reference s to allotment, and with the substitution 
r eterence to the company and every officer of the company who is in 

$ u ‘‘°'. a reference to any person by or through whom the offer is made 
travenSon kn0Wmgly gullty o£ ' ° r wilfully authorises or permits, the con! 

japplication for shares- in, or debentures of a comnanv wrUjoK 

78 Subs, by the Companies (Amendment) Act, 1974. 
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tures offered thereby to be dealt in one or more recognized stock exchanees 
P ros P e ctus shall state the name of the stock exchange or, as the case 
may be, each such stock exchange, and any allotment made on an application 
m pursuance of the prospectus shall, whenever made, be void if the permission 
has not been applied for before the tenth day after the first issue of the pros¬ 
pectus or, where such permission has been applied for before that day if the 
permission has not been granted by the stock exchange or each such stock 
exchange, as the case may be, before the expiry of ten weeks from the 
date of the closing of the subscription lists: 

Provided that where an appeal against the decision of any recognized 
stock exchange refusing permission for the shares or debentures to be dealt 
m on that stock exchange has been preferred under section 22 of the Securi¬ 
ties Contracts (Regulation) Act, 1956 (42 of 1956), such allotment shall not be 
void until the dismissal of the appeal.] 

(2) Where the permission has not been applied for as aforesaid, 78 [or. such 
permission having been applied for, has not been granted as aforesaid] the 
company shall forthwith repay without interest all moneys received from 
applicants in pursuance of the prospectus, and, if any such money is not repaid 
within eight days after the company becomes liable to repay it, the directors 
of the company shall be jointly and severally liable to repay that money with 
interest at the rate of [twelve per cent] 78 per annum from the expiry of the 
eighth day: 

Provided that a director shall not be liable if he proves that the default 
in the repayment of the money was not due to any misconduct or negligence on 
his part. 

70 [(2A) Where permission has been granted by the recognised stock ex¬ 
change or stock exchanges for dealing in any shares or debentures in such stock 
exchange or each such stock exchange and the moneys received from appli¬ 
cants for shares or debentures are in excess of the aggregate of the application 
moneys relating to the shares or debentures in respect of which allotments 
have been made, the company shall repay the moneys to the extent of such 
excess forthwith without interest, and if such money is not repaid within eight 
days, from the day the company becomes liable to pay it, the directors of the 
company shall be jointly and severally liable to repay the money with interest 
at the rate of twelve per cent per annum from the expiry of the said eighth 
day: 

Provided that a director shall not be liable if he proves that the default 
in the repayment of the money was not due to any misconduct or negligence 
on his part, 

(2B) If default is made in complying with the provisions of sub-section 
(2A), the company and every officer of the company who is in default shall be 
punishable with fine which may extend to five thousand rupees, and where 
repayment is not made within six months from the expiry of the eighth day, 
also with imprisonment for a term which may extend to one year.]; 

(3) All moneys received as aforesaid shall be kept in a separate bank 
account maintained with a Scheduled Bank 80 [until the permission has been 
granted, or where an- appeal has been preferred against the refusal to grant 
such permission, until the disposal of the appeal, and the money standing in 
such separate account shall, where the permission has not been applied for as 
aforesaid or has not been granted, be repaid within the time and in the 
manner specified in sub-section (2)]; and if default is made in complying with 
this sub-section, the company, and every officer of the company who is in 
default, shall be punishable with fine which may extend to five thousand rupees. 

81 [(3A) Moneys standing to the credit of the separate bank account referred 
to in sub-section (3) shall not be utilised for any purpose other than the follow- 

mg a i lo tm e nt of shares, where the sha ^ es ^ave been 

permitted to be dealt in on the stock exchange or each stock exchange specified 

in ll (b) P repayment °of moneys received from applicants in pursuance of the 
prospectus P where shares have not been permitted to be dealt in on the stock 
exchange ir each stock exchange specified in the prospectus, ;as the case may 
be or, where the company is for any other reason unable to make the allot 

ment of share.] _ 


'O/us. by the Companies (Amendment) Act, 1974. 
so Subs, by the Companies (Amendment) Act, 1974. 
8i Ins. by the Companies (Amendment) Act, 1974. 
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(4) Any condition purporting to require or bind any applicant for shares 
or debentures to waive compliance with any of the requirements of this sec- 

^ on 82 rv 5 ) For the purposes of this section, it shall be deemed that permission 
has not been granted if the application for permission, where made, has not 
been disposed of within the time specified in sub-section (1).] 

(6) This section shall have effect— 

' (a) in relation to any shares or debentures agreed to be taken by a person 

underwriting an offer thereof by a prospectus, as if he had applied therefor 
in pursuance of the prospectus; and . , „ ^ ,, 

(b) in relation to a prospectus offering shares for sale, with the following 

modifications, namely,— 4 

(i) references to sale shall be substituted for references to allotment; 

(it) the persons by whom the offer is made, and not the company, shall 
be liable under sub-section (2) to repay money received from applicants, and 
references to the company’s liability under that sub-section shall be construed 
accordingly; and 

(iii) for the reference in sub-section (3) to the company and every officer 
of the company who is in default, there shall be substituted a reference to any 
person by or through whom the offer is made and who is knowingly guilty of, 
or wilfully authorises or permits, the default. 

(7) No prospectus shall state that application has been made for permission 
for the shares or debentures offered thereby to be dealt in on any stock ex¬ 
change, unless it is a recognised stock exchange. 


74. Manner of reckoning fifth, eighth and tenth days iu sections 72 and 
73.—In reckoning for the purposes of sections 72 and 73, the fifth day, the 
eighth day, or the tenth day after another day, any intervening day which is 
a public holiday under the Negotiable Instruments Act, 1881 (XXVI of 1881), 
shall be disregarded, and if the fifth, eighth or tenth day (as so reckoned) is 
itself such a public holiday, there shall for the said purposes be substituted the 
first day thereafter which is not such a holiday. 

75. Return as to allotments.— (1) Whenever a company having a share 
capital makes any allotment of its shares, the company shall, within 83 [thirty 
days] thereafter,— 

(a) file with the Registrar a return of the allotments, stating the number 
and nominal amount of the shares comprised in the allotment, the names, 
addresses and occupations of the allottees, and the amount, if any, paid or due 
and payable on each share: 

84 [Provided that the company shall not show in such return any shares as 
having been allotted for cash if cash has not actually been received in respect 
of such allotment;] 

(b) in the case of shares (not being bonus shares) allotted as fully or partly 
paid upotherwise than in cash, produce for the inspection and examination of 
the Registrar a contract in writing constituting.the title of the allottee to the 
allotment together with any contract of sale, or a contract for services or other 
consideration in respect of which that allotment was made, such contracts 
being duly stamped, and file with the Registrar copies verified in the prescrib¬ 
ed manner of all such contracts and a return stating the number and nominal 
amount of shares so allotted, the extent to which they are to be treated as 
paid up and the consideration for which they have been allotted; and 

85 [(c) file with the Registrar— 

a *5 the case of bonus shares, a return stating the number and nominal 
2SS1 su< i h shares comprised in the allotment and the names, addresses and 
occupations of the allottees and a copy of the resolution authorising the issue 
of such shares; 

n case of issue of shares at a discount, a copy of the resolution 

company authorising such issue together with a copy of the 
pnnnt the , Co , urt sanctioning the issue and where the maximum rate of dis- 

Sp?mi*Hn 0 ee ^ S ! en per * cent, a copy of the order of the Central Government 
permitting the issue at the higher percentage.] 

• Where a contract such as is mentioned in clause (b) of sub-sertinn 
(1) is not reduced to writing, the cb mpany, shall within 88 [thirty days] after 

oo5 u J s * £y Jhe Companies (Amendment) Act, 1974. 

“ Added ly A S. n, °sii?(w.e.l "° n ® (weJ ’ ’’H 0 ' 1965 ) • 

85 Subs, by Act 65 of I960, S. 21, for cl. (c).' 

U s. by Act 31 of 1965, S. 62 and Sch. for “one month” (w.ei. 15-10-1965). 
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of the contract 

had been reduced to writing, and those nartirnlarc u ? ab i e lf ll ] e contr act 

inst^ment within the meaning"? t^^ndTan Stamp A« i&J} 6 ^ 

the Registrar may, as a condition of filina *-\ L oyy (n of 18 ") and 

dUty ( 3 P Mf b t I h e ' ‘S e ™°? be a^ttd°L,dS g ,ertfon Pa 3f of'fhlt ffiT* that the 

area* e$=ZSKSS2*« «,■= s&s 

(4) If default is made in complying with this section orr*™ ^ 

flv? P h"n y rf W S° iS in d f e£aU “ 3ha11 be P^ishable wurfin^wmch^afextendto 

fiVe •»rPrn5?rted P flf S t f ° r eVery ? ay during which the default contones t0 
C11 . „ [Provided that in case of contravention of the proviso to clause (a) of 

lud"tv C nf 0r th (1 ’ T ry SU ^ h ofl l c ^r’ and every Promoter of the company who is 

to five thousand ™ples‘r Punishable with fine which may extend 

in t t i . s . sect !P n sha11 a PP ] y to the issue and allotment by a 
company of shares which under the provisions of its articles were forfeited for 
non-payment of calls. 


Commissions and Discounts 

76. Power to pay certain commissions and prohibition of payment of all 
other commissions, discounts, etc. — (1) A company may pay a commission to 
any person in consideration of— 

(a) his subscribing or agreeing to subscribe, whether absolutely or condi¬ 
tionally, for any shares in, or debentures of, the company, or 

(b) his procuring or agreeing to procure subscriptions, whether absolute 
or conditional, for any shares in, debentures of, the company, 

if the following conditions are fulfilled, namely— 

(1) the payment of the commission is authorised by the articles; 

(ii) the commission paid or agreed to be paid does not exceed in the case 
of shares, five per cent of the price at which the shares are issued or the 
amount or rate authorised by the articles, whichever is less, and in the case 
of debentures, two and a half per cent of the price at which the debentures are 
issued or the amount or rate authorised by the articles, whichever is less; 

(Hi) the amount or rate per cent of the commission paid or agreed to be 
paid is— 

in the case of shares or debentures offered to the public for subscription, 
disclosed in the prospectus; and 

in the case of shares or debentures not offered to the public for subscrip¬ 
tion, disclosed in the statement in lieu of prospectus or in a statement in the 
prescribed form signed in like manner as a statement in lieu of prospectus 
and filed before the payment of the commission with the Registrar and, where 
a circular or notice, not being a prospectus inviting a subscription for the 
shares or debentures is issued, also disclosed in that circular or notice: 

69* * * 

( iv ) the number of shares or debentures which persons have agreed for a 
commission to subscribe absolutely or conditionally is disclosed in the manner 
aforesaid; 90 [and] 

uo [(t>) a copy of the contract for the payment of the commission is deliver¬ 
ed to the Registrar at the time of delivery of the prospectus or the statement 
in lieu of prospectus for registration.] 

(2) Save as aforesaid and save as provided in section 79, no company 
shall allot any of its shares or debentures or apply 9, [any of its moneys], 
either directly or indirectly, in payment of any commission, discount or allow¬ 
ance, to any person in consideration of 


87 Subs, by S. 11, ibid., for certain words (w.e.f. 15-10-1965). 

88 Subs, by S. 11, ibid., for the proviso (w.e.f. 15-10-1965) . 

*fi The word “and” omitted by Act 31 of 1965, S. 12 (w.ei. 15-10-1965). 

80 Ins. by Act 31 of 1965, S. 12 (w.e.f. 15-10-1965). 

oi Subs, by Act 65 of I960, S. 22, for “any of its capital moneys . 
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(a) his subscribing or agreeing to subscribe, whether absolutely or condi¬ 
tionally, for any shares in, or debentures of, the company, or 

(b) his procuring or agreeing to procure subscriptions, whether absolute 
or conditional, for any shares in, or debentures of, the company, 

whether the shares, debentures or money be so allotted or applied by being 
added to the purchase money of any property acquired by the company or to 
the contract price of any work to be executed for the company, or the money 
be paid out of the nominal purchase money or contract price, or otherwise. 

(3) Nothing in this section shall affect the power of any company to pay 
such brokerage as it has heretofore been lawful for a company to pay. 

(4) A vendor to, promoter of, or other person who receives payment in 
shares, debentures or money from, a company shall have and shall be deem¬ 
ed always to have had power to apply any part of the shares, debentures or 
money so received in payment of any commission the payment of which, if 
made directly by the company, would have been legal under this section. 

92 [(4A) For the removal of doubts it is hereby declared that no commission 
shall be paid under clause (a) of sub-section (1) to any person on shares or 
debentures which are not offered to the public for subscription: 

Provided that where a person has subscribed or agreed to subscribe under 
clause (a) of sub-section (1) for any shares in, or debentures of, the company 
and before the issue of the prospectus or statement in lieu thereof any other 
person or persons has or have subscribed for any or all of those shares or 
debentures and that fact together with the aggregate amount of commission 
payable under this section in respect of such subscription is disclosed in such 
prospectus or statement, then the company may pay commission to the first- 
mentioned person in respect of such subscription.] 

(5) If default is made in complying with the provisions of this section, the 
company, and every officer of the company who is in default, shall be punish¬ 
able with fine which may extend to five hundred rupees. 

.^’ 7 *.,W ctioils P_ ur . c j! ase by company, or loans by company for pur¬ 
chase, of its own or its holding company’s shares.-—( 1 ) No company limited 

c£m h K reS ’ and no CMJJPany limited by guarantee and having a share capital, 
Snll ? aVe to i >uy xt f • owr i shares * unless the consequent reduction of 

section 402 GffeCted and sanctloned m Pursuance of sections 100 to 104 or of 

a public company, and no private company which is a subsidiary of 

C co ™ par jy* shall give, whether directly or indirectly, and whether 
by means of a loan, guarantee, the provision of security or otherwise anv 
financial assistance for the purpose of or in connection with a purchase or 

i ma + e u r ,i? be made by any person of or for any shares in the 
company or in its holding company: e 

tb , at notbing in tbis sub-section shall be taken to prohibit— 

of iti business^ o? g m ° nGy 7 3 banking company to the ordinary course 

. pro . v ision by a company in accordance with any scheme for the 
n ?? rce * of mo . ne y . f or the purchase of, or subscription for fullv 

^npti^bl T^ee^roT JoVlh^fg 73* g* 

employ men?'in h the°confpanyr o ^ 8 dirGCt ° r h ° lding a salaried offlce pr 

infirm £ aking by f company of loans, within the limit laid down in sub- 

P ersons (other than directors, managing agents secretary anH 

view t^ S n 0 Ki man + l gerS) bona fide in the employment* of^the con^an^with 11 ^ 
t0 enablmg th ? se persons to purchase or subscribe for fully paid shares 

ben^ro^rship 118 C ° mPany * he]d by 

nrnviS ^1° i 1 , 030 ma ? e . to an y Person in pursuance of clause (c) of the foregoing 
of sTx months^ 066 “ amount his salary or wages at that time for a plriSd 

a company^acts in contravention of sub-sections (1) to (3) the 

ablewith finl offlcer of , th jr company who is in default, shall be punisfi- 

5?® wblch may extend to one thousand rupees. 

anv ( S Q !l oth - ing l r thi I section shall affect the right of a company to redeem 

S lfw ti0n 80 ° r under any corresponding" provisfon e [n 


» 2 Ins. by Act 31 o£ 1965, S. 12 (w.oi. 15-10-1965). 
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Issue of Shares at Premium and Discount 

78. Application of premiums received on issue of shares.—(l) Where a 

^i? a Jl y ti SSUeSVshar . es at a P remium - whether for cash or otherwise a sum 

2 g ? regate amount or value of the premiums on those shares shall 
Sf transferred to an account, to be called “the share premium account”; and 
the provisions of this Act relating to the reduction of the share capital of a 
company shall, except as provided in this section, apply as if the share premium 
account were paid-up share capital of the company. 

( 2 > The share premium account may, notwithstanding anything in sub¬ 
section (1), be applied by the company— 

(a) in paying up unissued shares of the company to be issued to members 
of the company as fully paid bonus shares; 

(b) in writing off the preliminary expenses of the company; 

(c) in writing off the expenses of, or the commission paid or discount 
allowed on, any issue of shares or debentures of the company; or 

(d) in providing for the premium payable on the redemption of any 
redeemable preference shares or of any debentures of the company. 

(3) Where a company has, before the commencement of this Act, issued 
any shares at a premium, this section shall apply as if the shares had been 
issued after the commencement of this Act: 


Provided that any part of the premium which has been so applied that it 
does not at the commencement of this Act form an identifiable part of the 
company’s reserves within the meaning of Schedule VI, shall be disregarded 
in determining the sum to be included in the share premium account. 

79. Power to issue shares at a discount.—(1) A company shall not ifesue 
shares at a discount except as provided in this section. 

(2) A company may issue at a discount shares in the company of a class 
already issued, if the following conditions are fulfilled, namely— 

(i) the issue of the shares at a discount is authorised by a resolution passed 
by the company in general meeting, and sanctioned by the 1 [Company Law 
Board]; 

( ii ) the resolution specifies the maximum rate of discount [ * * • ] 2 3 at 
which the shares are to be issued; 

3 [Provided that no such resolution shall be sanctioned by the Company 
Law Board if the maximum rate of discount specified in the resolution exceeds 
ten per cent, unless that Board is of opinion that a higher percentage of dis¬ 
count may be allowed in the special circumstances of the case;]. 

(iii) not less than one year has at the date of the issue elapsed since the 
date on which the company was entitled to commence business; and 

( iv ) the shares to be issued at a discount are issued within two months 
after the date on which the issue is sanctioned by the 4 [Company Law Board] 
or within such extended time as the 4 [Company Law Board] may allow. 

(3) Where a company has passed a resolution authorising the issue of 
shares at a discount, it may apply to the 4 [Company Law Board] for an order 
sanctioning the issue; and on any such application, the 4 [Company Law Board] 
if, having regard to all the circumstances of the case, it thinks proper so to 
do, may make an order sanctioning the issue on such terms and conditions as 


it thinks fit. . 

(4) Every prospectus relating to the issue of the shares shall contain parti¬ 
culars of the discount allowed on the issue of the shares or of so much of that 
discount as has not been written off at the date of the issue of the prospectus. 

If default is made in complying with this sub-section, the company, and 
every officer of the company who is in default, shall be punishable with fine 
which may extend to fifty rupees. 


Redeemable Preference Shares 

80 Power to issue redeemable preference shares. — (1) Subject to the 
provisions of this section, a company limited by shares may, if so authorised 
by its articles, issue preference shares which are, or at the option of the com¬ 
pany are to be liable, to be redeemed: 

Provided that— _ 

1 Subs, by the Companies (Amendment) Act, 1974. 

2 Omitted by the Companies Act, 1974. 

3 Added by the Companies (Amendment) Act, 1974. 

■♦Subs by the Companies (Amendment) Act, 1974. 
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(a) no such shares shall be redeemed except out of profits of the company 
which would otherwise be available for dividend or out of the proceeds of a 
fresh issue of shares made for the purposes of the redemption; 

(b) no such shares shall be redeemed unless they are fully paid; 

(c) the premium, if any, payable on redemption shall have been provided 
for out of the profits of the company or out of the company’s share premium 
account, before the shares are redeemed; 

(d) where any such shares are redeemed otherwise than out of the pro¬ 
ceeds of a fresh issue, there shall, out of profits which would otherwise have 
been available for dividend, be transferred to a reserve fund, to be called 5 [the 
capital redemption reserve account], a sum equal to the nominal amount of 
the shares redeemed; and the provisions of this Act relating to the reduction 
of the share capital of a company shall, except as provided in this section, apply 
as if 5 [the capital redemption reserve account] were paid-up share capital of 
the company. 

(2) Subject to the provisions of this section, the redemption of preference 
shares thereunder may be effected on such terms and in such manner as may 
be provided by the articles of the company. 

(3) The redemption of preference shares under this section by a company 
shall not be taken as reducing the amount of its authorised share capital. 

(4) Where in pursuance of this section, a company has redeemed or is 
about to redeem any preference shares, it shall have power to issue shares 
up to the nominal amount of the shares redeemed or to be redeemed as if 
those shares had never been issued; and accordingly the share capital of the 
company shall not, for the purpose of calculating the fees payable under 

[section 611] be deemed to be increased by the issue of shares in pursuance 
of this sub-section: 

., P rovide A that > where new shares are issued before the redemption of the 
t res ’ t 2 le ne . w shar ? s shall not, so far as relates to stamp duty, be deem¬ 
ed to have been issued m pursuance of this sub-section unless the old shares 
are redeemed within one month after the issue of the new shares 

tfiiniin redemption Te &:™ e account] may, notwithstanding any- 

tbls sect . lon * applied by the company in paying up unissued shares 
shares company to be lssued to members of the company as fully paid bonus 

___ a f om P an y * ails to comply with the provisions of this section the 

fw °l tbe company who is in default, shall be punish- 

able with fine which may extend to one thousand rupees. 

Further Issue of Capital 

nf . „£ Urt ? er ts 2* e , ot ca ? ital —O) 8 [Where at any time after the expiry 
of two years from the formation of a company or at any time after thp exnirv 

of one year from the allotment of shares in that company made for the first 
tune after its formation, whichever is earlier, it is proposed to increase th* 

subscribed capital of the company by allotment of further shares, then ]_ 

of £ ucb [further] shares shall be offered to the persons who at the date* 

npariv °* er ’- are h P lders °i the ^ty shares of the company X proportion al 
nearly as circumstances admit, to the capital paid up on those shares at thlt 

, (&) the offer aforesaid shall be made by notice snecifvW th* 

and M af°tli Ce t h reIerred *° ? PT ^ W y shl&ain a a V Xt°em^ 

dispose" of ftemV su?S C manne? a? they 

fS S ol 3} 1 :2 £ ss** «=— 
11* S8X '^ i ^4 edemption v 

» Subs, by s. 24, ibid., for “new”. 
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^ha.r^ ®^^esa?d'^ay t be'offered^o'any^'persorfs 5 [ wh^hffr'or^not^hose Ders*^ 

whatsoever— GrSOnS re ‘ erred ‘° in clause <“> ° £ SEES 

general meftin ? 6 o ? 1 reS ° 1Uti ° n t0 that effeCt is passed * the company in 
(b) where no such special resolution is passed, if the votes cast fwhpfw 

cnntaf^H V Of +^ ands ’ ? r + 9 n a P oll » as the case may be) in favour of the proposal 
fna t 5 1 ^p d -i n the re /°i Utl ^l n ? oved in that general meeting (including the cast- 
in ° v ? te ’ ^ any> °f the Chairman) by members who, being entitled so to do 
vote in person, or where proxies are allowed, by proxy, exceed the votes S 

against ^e proposal by members so entitled and voting and the 

Wc t ^^ 1 f?• 0 V K ^ K m 1 f n ^v! S 4 . S fl^ 1Sfied, on ar ? a PP licat ion made by the Board of direc- 
tors in this behalf, that the proposal is most beneficial to the company ] 

(2) Nothing in clause (c) of sub-section ( 1 ) shall be deemed— 

(a) to extend the time within which the offer should be accepted, or 

cpp l a ** 0 autho f{? e Person to exercise the right of renunciation for a 

^ n fi d cV me ^° n u the / r ? Und l ha ! t he P erson in whose favour the renunciation 
3S nf?^ 5 l haS declined to take the shares comprised in the renunciation. 
L(3) Nothing in this section shall apply— 

(a) to a private company; or 

(b) to the increase of the subscribed capital of a public company caused 

by the exercise of an option attached to debentures issued or loans raised by 
the company— J 

(i) to convert such debentures or loans into shares in the company, or 
(u) to subscribe for shares in the company: 

12 [Provided that the terms of issue of such debentures or the terms of 
such loans include a term providing for such option and such term— 

(a) either has been approved by the Central Government before the issue 
of debentures or the raising of the loans, or is in conformity with the rules, 
if any, made by that Government in this behalf; and 

(b) in the case of debentures or loans other than debentures issued to, 
or loans obtained from, the Government or any institution specified by the 
Central Government in this behalf, has also been approved by a special resolu¬ 
tion passed by the company in general meeting before the issue of the deben¬ 
tures or the raising of the loans.] 

13 [(4) Notwithstanding anything contained in the foregoing provisions of 
this section, where any debentures have been issued to, or loans have been 
obtained from, the Government by a company, whether such debentures have 
been issued or loans have been obtained before or after the commencement 
of the Companies (Amendment) Act, 1963, the Central Government may, if 
in its opinion it is necessary in the public interest so tp do, by order, direct 
that such debentures or loans or any part thereof shall be converted into shares 
in the company on such terms and conditions as appear to that Government 
to be reasonable in the circumstances of the case, even if the terms of issue 
of such debentures or the terms of such loans do not include a term providing 
for an option for such conversion. 

(5) In determining the terms and conditions of such conversion, the Central 
Government shall have due regard to the following circumstances, that is to 
say, the financial position of the company, the terms of issue of the deben¬ 
tures or the terms of the loans, as the case may be, the rate of interest payable 
on the debentures or the loans, the capital of the company, its loan liabilities, 
its reserves, its profits during the preceding five years and the current market 
price of the shares in the company. 

( 6 ) A copy of every order proposed to be issued by the Central Govern¬ 
ment under sub-section (4) shall be laid in draft before each House of Parlia¬ 
ment while it is in session for a total period of thirty days which may be 
comprised in one session or in two or more successive sessions. 

(7) If the terms and conditions of such conversion are not acceptable to 
the company, the company may, within thirty days from the date of commu¬ 
nication to it of such order or within such further time as may be granted by 
the Court, prefer an appeal to the Court in regard to such terms and condi¬ 
tions and the decision of the Court on such appeal and, subject only to such 

Ins. by Act 65 of 1960, S. 24. 

11 Subs, by Act 55 of 1960, S. 24, for sub-section (3). 

12 Subs, by Act 53 of 1963, S. 5, for the proviso (w.e.f. 1-1-1964). 

13 ins. by S. 5, ibid., (w.e.f. 1-1-1964). 
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decision, the order of the Central Government under sub-section (4) shall be 
final and conclusive.] 


Part IV 

SHARE CAPITAL AND DEBENTURES 
Nature, Numbering and Certificate of Shares 
82. Nature of shares.—The shares or other interest of any member in a 

SffSK&fS the ZS Pr0Perty ’ tran3ferable in the providedV 

capital s h N aHe e ^ tl n1u i f h a e d^7?t a s Ch app^pn a r e XT"* ^ 3 ^ 

.. f 4 ’ Certifica ^ of shares.— 1-1 [(1) A certificate, under the common seal of 

the company, specifying any shares held by any member shall be vrima facie 
evidence of the title of the member to such shares P * 

^ Iene ' ved ° r a duplicate of a certificate may be 

j® proved to have been lost or destroyed, or 
(b) having been defaced or mutilated or torn is surrendered to the company 
, iL com P an y with intent to defraud renews a certificate or iccupe a 

extend^o \ert°hA„l h % COmpa ^ sba11 be PunishaWe wfth tal which may 

compan^^^mfl^fi^f anything contained in the articles of association of a 
cate P thereof th^fn™ °of ^ re . ne ^ al . °. f a certificate or issue of a dupli- 


Kinds of share capital 

panj ,;“ both the foUowtog r^Sfremlnuf nameV^^ ° f COm ' 

repa3TOent a \>^ S capiUd C ^a* C prefereniiai arr '* e hf "j 11 earry ' on a winding up or 
capital paid up or deemed to be re P ai ? the amount of the 

dght t0 th * Payment of 1 XtiSh’ T^lSSA U ^t£ 
clau s ( e( a a P fup 0 t n o ey the e da a te^f th’e P wfnd‘in/ 0SpeCt oJ the amounts specified in 

srav°» 1; r?he 

amoimt specified in clause r2? n St'hSl add - U ^P }° the preferential right to the 
said; ^ ^ » Mffi S 

repaMf^n *3S p «“al right to the 

right to participate, whether fullv nr fn o i , sp fcifled in clause (b), it has a 
entitled to that preferential right in anv surnhrJ 1 wr* capital not 

entire capit al has been repaid y surplus which may remain after the 

»L 8 brATi b 5 er of 1 H 0 r i |:S tiOn (1) ° £ that SecUon Act 65 of I860, S. 25. 

LCL-35 
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trued according 65510 " 5 ‘' preference share ” and "^uity share" shall be cons- 
„ .. 86 / ?* ew issues of share capital to be only of two kinds—The char* 

th^ 11 a t° f a 9 om P an y limited by shares formed after the commencement of 

namely?— 0r aft ® r SUCh commencemen t. shall be of two kinds only! 

(a) equity share capital; and 

(b) preference share capital. 

section (2?of n fec r fton tS 97- ) *° the pr ° Visions ° f 89 and sub- 

c, a ilSr mber h 0f ,, a t. C0mpan y limited by shares and holding any equity 
share capital therein shall have a right to vote, in respect of such capital on 
every resolution placed before the company; and 

(b) his voting right on a poll shall be in proportion to his share of the 
paid-up equity capital of the company. 

(2) (a) Subject as aforesaid and save as provided in clause (b) of this 
sub-section, every member of a company limited by shares and holding any 
preference share capital therein shall, in respect of such capital, have a right 
to vote only on resolutions placed before the company which directly affect 
the rights attached to his preference shares. 

Explanation. —Any resolution for winding up the company or for the 
repayment or reduction of its share capital shall be deemed directly to affect 
the rights attached to preference shares within the meaning of this clause. 

(b) Subject as aforesaid, every member of a company limited by shares 
and holding any preference share capital therein shall, in respect of such 
capital, be entitled to vote on every resolution placed before the company 
at any meeting, if the dividend due on such capital or any part of such divi¬ 
dend has remained unpaid— 

(i) in the case of cumulative preference shares, in respect of an aggre¬ 
gate period of not less than two years preceding the date of commencement 
of the meeting; and 

(ii) in the case of non-cumulative preference shares, either in respect of 
a period of not less than two years ending with the expiry of the financial 
year immediately preceding the commencement of the meeting or in respect 
of an aggregate period of not less than three years comprised in the six years 
ending with the expiry of the financial year aforesaid. 

Explanation. —For the purposes of this clause, dividend shall be deemed 
to be due on preference shares in respect of any period, whether a dividend 
has been declared by the company on such shares for such period or not,— 

(a) on the last day specified for the payment of such dividend for such 
period, in the articles or other instrument executed by the company in that 
behalf; or 

(b) in case no day is so specified, on the day immediately following such 
period; 

(c) where the holder of any preference share has a right to vote on any 
resolution in accordance with the provisions of this sub-section, his voting 
right on a poll, as the holder of'such share, shall, subject to the provismns 
of section 89 and sub-section (2) of section 92, be in the same P*? 150 ** 1 * 01 ? 
as the capital paid up in respect of the preference share bears to the total 
paid up equity capital of the company. 

88. Prohibition of issue of shares with disproportionate rights.—No com¬ 
pany formed after the commencement of this Act, or issuing any share capital 
after such commencement, shall issue any shares (not being[..Preference shares) 
which carry voting rights or rights in the company as to dividend, capital or 
otherwise which are disproportionate to the rights attaching to the holder j 
other shares (not being preference shares). ._ 

89 Termination of disproportionately excessive voting rights in enstuiir 
companies _(1) If at the commencement of this Act any shares, by whateve 

SeSLne/sif aft‘o ^ 

to such equity shares under sub-section (1) of section at. 
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(2) Before the voting rights are brought into such conformity, the holders 
of the shares in question shall not exercise in respect thereof voting rights in 
excess of what would have been exercisable by them if the capital paid up 
on their shares had been equity share capital, in respect of the following 
resolutions placed before the company, namely: — 

(a) any resolution relating to the appointment or re-appointment of a direc¬ 
tor or of a managing agent or secretaries and treasurers, or to any variation 
in the terms of an agreement between the company and a managing or whole¬ 
time director thereof or its managing agent or secretaries and treasurers; 

(b) any resolution relating to the appointment of buying or selling agents; 

(c) any resolution relating to the grant of a loan or to the giving of a 
guarantee or any other financial assistance, to any other body corporate having 
any person as managing agent or secretaries and treasurers who is also either 
the managing agent or the secretaries and treasurers of the company or an 
associate of such managing agent or secretaries and treasurers. 

(3) If, by reason of the failure of the requisite proportion of any class of 
members to agree, it is not found possible to comply with the provisions of 
sub-section (1), the company shall, within one month of the expiry of the 
period of one year mentioned in that sub-section, apply to the Court for an 
order specifying the manner in which the provisions of that sub-section shall 
be complied with; and any order made by the Court in this behalf shall bind 
the company and all its shareholders. 

If default is made in complying with this sub-section, the company, and 
every officer of the company who is in default, shall be punishable with fine 
which may extend to one thousand rupees. 

(4) The Central Government may, in respect of any shares issued by a 
company before the 1st day of December, 1949, exempt the company from 
the requirements of sub-sections (1), (2) and (3) wholly or in part, if in the 
opinion of the Central Government the exemption is required either in the 
public interest or in the interests of the company or of any class of share¬ 
holders therein or of the creditors or any class of creditors thereof. 

Every order of exemption made by the Central Government under this 
sub-section shall be laid before both Houses of Parliament as soon as may be 
after it is made. 


16 [90. Savings.—( 1 ) Nothing in sections 85, 86, 88 and 89 shall, in the 
a °y shares issued by a public company before the commencement of 
this Act, affect any voting rights attached to the shares save as otherwise 
provided in section 89, or any rights attached to the shares as to dividend, 
capital or otherwise. 

(2) Nothing in sections 85 to 89 shall apply to a private company, unless 
it is a subsidiary of a public company. 

(3) For the removal of doubts, it is hereby declared that on and from 
the commencement of the Companies (Amendment) Act, 1974, the provisions 
of section 87 shall apply m relation to the voting rights attached Vo preference 

l™i?,V s ?i ed by * a Public company before the 1st day of April, 1956, as they 
apply to the preference shares issued by a public company after that date. 
Explanation. For the purposes of this section, references to a public 

2K y sha ? -*?. e con ftrued as including references to a private company 
which is a subsidiary of a public company.] p y 


Miscellaneous provisions as to share capital 

91. Calls on shares of same class to be made on uniform basis.—Where 
th ® commencement of this Act, any calls for further share capital are 

falling unde^the ame'cte be made on a uniform basis on all shares 
v a l„e^fn“2,w°^ PS or tl J e purposes of this section, shares of the same nominal 

?aU under the sam^Tass. arn ° Un Paid Up shaU not be deemed to 

nn 9 m a I A° wer of company accept unpaid share capital, although not called 

£ company may, if so authorised by its articles, accept from anv 
ESfber the whole or a part of the amount remaining unpaid on any Glares 
held byhim, although no part of . that amount has been cahedup 3 

_ < 2 > .pe member shall not however be entitled, where the comnanv l» 
one limited by she res, to any voting rights in respect of the money? s^Lid 

payable. 1116 Same wouldl but for Payment, be”omf present!y 

16 Subs, by the Companies (Amendment) Act, 1974. 
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93. Payment of dividend in proportion not called naid nn a „ 

94. Power of limited company to alter its share canital_m a * ^ 

thrconriiti’rfn V < : inS f Share cap i, ta1 ' ma y' i£ s° authorised by 'its aVtWes'alter 
the conditions of its memorandum as follows, that is to sav, it may— 

issuing new^hfris? ^ CaP ‘‘ al by SUch amount as ‘h^iks expedient by 
large'r'amounl'lhan iMsttag ° f it# Share Capital into shares o£ 

that ‘stock"into'f ully°pEdd^up' Van2 dLomina^? S ‘° Ck ' and reC ° nvert 

ihan (< {> S fi Ub '^K de J tS Shares ’ °I any of them * into shares oi smaller amount 
than is fixed by the memorandum, so however, that in the sub-division the 

proportion between the amount paid and the amount, if any, unpaid on each 

reduced share shall be the same as it was in the case of the share from which 
the reduced share is derived; 

* ( £ ) u ca s ce i share * which, at the date of the passing of the resolution in 
that behalf, have not been taken or agreed to be taken by any person, and 

diminish the amount of its share capital by the amount of the shares so 
cancelled. 


(2) The powers conferred by this section shall be exercised by the com¬ 
pany in general meeting and shall not require to be confirmed by the Court. 

(3) A cancellation of shares in pursuance of this section shall not be deem¬ 
ed to be a reduction of share capital within the meaning of the Act. 


17 [94A. Share capital to stand increased where an order is made under 
section 81(4).— ( 1 ) Notwithstanding anything contained in this Act, where 
the Central Government has, by an order made under sub-section (4) of 
section 81. directed that any debenture or loan or any part thereof shall be 
converted into shares in a company,, the conditions contained in the memoran¬ 
dum of such company shall, where such order has the effect of increasing the 
nominal share capital of the company, stand altered and the nominal share 
capital of such company shall stand increased by an amount equal to the 
amount of the value of'the shares into which such debentures or loans or part 
thereof has been converted. 


(2) Where, in pursuance of an option attached to debentures issued or loans 
raised by the company, any public financial institution proposes to convert 
such debentures or loans into shares in the company, the Central Government 
may, on the application of such public financial institution, direct that the 
conditions contained in the memorandum of such company shall stand altered 
and the nominal share capital of such company shall stand increased by an 
amount equal to the amount of the value of the shares into which such deben¬ 
tures or loans or part thereof has been converted. 

(3) Where the memorandum of a company becomes altered, whether by 
reason of an order made by the Central Government under sub-section (4) of 
section 81 or sub-section (2) of this section, the Central Government shall 
send a copy of such order to the Registrar and also to the company and on 
receipt of such order, the company shall file in the prescribed form, within 
thirty days from the date of such receipt, a return to the Registrar with regard 
to the increase of share capital and the Registrar shall, on receipt of such 
order and return, carry out the necessary alterations in the memorandum of 
the company.] 

95 Notice to Registrar of consolidation of share capital, conversion of 
shares* into stock, etc.—(1) If a company having a share capital has— 

(a) consolidated and divided its share capital into shares of larger amount 


than its existing shares; 

(b) converted any shares into stock; 

(c) re-converted any stock into shares; 

(d) sub-divided its shares or any of them; 

(e) redeemed any redeemable preference shares; or p n 

(/) cancelled any shares, otherwise than m connection with a reduction 

of share capital under sections 100 to 104; __ 


by the Companies (Amendment) Act, 1974. 
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the company shall within 13 [thirty days] after doing so. give notice thereof to 
the Registrar specifying, as the case may be, the shares consolidated, divided 
converted sub-divided, redeemed or cancelled, or the stock reconverted. 

(2) JvVf R e S*Sirar shall thereupon record the notice, and make any altera¬ 
tions which may be necessary in the company’s memorandum or articles or 
both. 

(3) If default is made in complying with sub-section (1), the company 
and every officer of the company who is in default, shall be punishable with 

continue? m3y extend to filty ru P ees f °r every day during which the default 

96. Effect of conversion of shares into stock.—Where a company having 

a share capital has converted any of its shares into stock, and given notice 

of the conversion to the Registrar, all the provisions of this Act which are 

applicable to shares only, shall cease to apply as to so much of the share 
capital as is converted into stock. OI ine snare 

97. Notice of increase of share capital or of members—( 1 ) Where a com- 
pany having a share capital, whether its shares have or have not oeen convert- 
ed into stock, has increased its share capital beyond the authorised capital and 

nnZZ? „ C f °7L Pa " y ’ n K 0t b t in " a company limited by shares hfs inc?eased the 

Sp?icS,r° fe ^ b + e if S ^ eyond registered number, it shall file with the 
Registrar, notice of the increase of capital or of members within i^rthiT-tvi 

days after the passing of the resolution authorisin' the increase- and 

either or both ofVeiXv* n/ th^gs namely ^“ P ursuance ot Act. do 
nominal Amount of^aX^fitlThTrls^but 3 sublet ^ by “ si "? ‘he 

b oo^ e ^ 

spec S' resoiutitm,^determine ““y'S«™Pa"y may. by 

not been already called ud shall not m ^ 1 ^ re capital which has 

in the event and^for the purposes of the K° f - beuig caUed up > e *cept 

upon that portion of its P sh??l capital %haV? P nn? £ emg w 2? nd there- 

up except in that event and for those proses Capable ° f being called 

Reduction of Share Capital 

confirmktifrbt'theTourt 0 ” JSjMSted ^Sr*^- a ) Subject to 

T -r ticular 

share capital not paid up* lability on any of its shares in respect of 

of t! a sS?« h “ y shlrV cip h iS. Kteto? excess‘of tEo.U 

P ^t^^itfsha^e^capnal 5 anTof ‘*{£ ttare b y redueia S the 

a C 62 31 and sT’ 15 - 101965 > 
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o * 2 ? £ s Pf ci al resolution under this section is in this Act referred to as 
a resolution for reducing share capital. 10 as 

12L APPjication to Court for confirming order, objections by creditors 
and settlement of list of objecting creditors.— (1) Where a company has passed 

fn^ ln 1 nV^ f ^fi edUCmg ^ hare ^ ca F lta1, 11 rtlay apply ’ by Petition, to the Court 
lor an order confirming the reduction. 

^,w™V Wher J^he P r °P° se ^ reduction of share capital involves either the 
diminution of liability in respect of unpaid share capital or the payment to 
any shareholder of any paid-up share capital, and in any other case if the 
Court so directs, the following provisions shall have effect, subject to the 
provisions of sub-section (3):— J 


every creditor of the company who at the date fixed by the Court is 
entitled to any debt or claim which, if that date were the commencement 
of the winding up of the company, would be admissible in proof against the 
company, shall be entitled to object to the reduction; ^ 

(b) the Court shall settle a list of creditors so entitled to object, and for 
that purpose shall ascertain, as far as possible without requiring an application 
from any creditor, the names of those creditors and the nature and amount 
of their debts or claims, and may publish notices fixing a day or days within 
which creditors not entered on the list are to claim to be so entered or are to 
be excluded from the right of objecting to the reduction; 

(c) where a creditor entered on the list whose debt or claim is not discharg¬ 
ed or has not determined does not consent to the reduction, the Court may, 
if it thinks fit, dispense with the consent of that creditor, on the company 
securing payment of his debt or claim by appropriating, as the Court may 
direct, the following amount: — 

(i) if the company admits the full amount of the debt or claim, or, though 
not admitting it, is willing to provide for it, then, the full amount of the debt 
or claim; 

(ii) if the company does not admit and is not willing to provide for the 
full amount of the debt or claim, or if the amount is contingent or not ascer¬ 
tained, then, an amount fixed by the Court after the like inquiry and adjudi¬ 
cation as if the company were being wound up by the Court. 

(3) Where a proposed reduction of share capital involves either the 
diminution of any liability in respect of unpaid share capital or the payment 
to any share-holder of any paid-up share capital, the Court may, if, having 
regard to any special circumstances of the case, it thinks proper so to do, 
direct that the provisions £>f sub-section (2) shall not apply as regards any 
class or any classes of creditors. 


102. Order confirming reduction and powers of court on making such 
order. — (1) The Court, if satisfied with respect to every creditor of the com¬ 
pany who under section 101 is entitled to object to the reduction, that either 
his consent to the reduction has been obtained or his debt or claim has been 
discharged, or has determined, or has been secured, may make an order 
confirming the reduction on such terms and conditions as it thinks fit. 

(2) Where the Court makes any such order, it may— 

(a) if for any special reason it thinks proper so to do, make an order 
directing that the company shall, during such period commencing on. or at 
any time after, the date of the order, as is specified in the order, add to its 
nante as the last v/ords thereof the words “and reduced”; and 

(b) make an order requiring the company to publish as the Court directs 
the reasons for reduction or such other information in regard thereto as t 
Court may think expedient with a view to giving .proper information to tne 
public, and, if the Court thinks fit, the causes which led to the reduction. 

(3) Where a company is ordered to add to its name the words 
reduced”, those words shall, until the expiration of the period specified m 
the order, be deemed to be part of the name of the company. 

00 on^prcKiuction t 

ti0n <?> orf the "lielfvery* £ iAd copy of the order and t of s 

minute approved by the Court showing, with respect , ranital (it) 

the" company 0 as altered by the order (i) the amount of the sha^e capttal, 00 

t s h h e are U ?nI r (£) th/lfmo^nt"^ any! at te kwlhi registration deemed to 

be paid up on each share; 

shall register the order and minute. 
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(2) On the registration of the order and minute and not before, the 
resolution for reducing share capital as confirmed by the order shall take 
6^6Ct. 

(3) Notice of the registration shall be published in such manner as the 
Court may direct. 

(4) The Registrar shall certify under his hand the registration of the 
order and minute, and his certificate shall be conclusive evidence that all the 
requirements of this Act with respect to reduction of share capital have been 
complied with, and that the share capital of the company is such as is stated 
in the minute. 

(5) The minute when registered shall be deemed to be substituted for 
the corresponding part of the memorandum of the company, and shall be valid 
and alterable as if it had been originally contained therein. 

(6) The substitution of any such minute as aforesaid for part of the 
memorandum of the company shall be deemed to be an alteration of the 
memorandum within the meaning and for the purposes of section 40. 

104. Liability of members in respect of reduced shares. —(1) A member 
of the company, past or present, shall not be liable, in respect of any shares, 
to any call or contribution exceeding in amount the difference, if any, between 
the amount paid on the share, or the reduced amount, if any, which is to be 
deemed to have been paid thereon, as the case may be, and the amount of 
the share as fixed by the minute of reduction: 

Provided that, if any creditor entitled in respect of any debt or claim to 
object to the reduction of share capital is, by reason of his ignorance of the 
proceedings for reduction or of their nature and effect with respect to his 
debt or claim, not entered on the list of creditors, and after the reduction the 
company is unable, within the meaning of section 434, to pay the amount of 
his debt or claim, then— 

(a) every person who was a member of the company at the date of the 
registration of the order for reduction and minute, shall be liable to contribute 
for the payment of that debt or claim an amount not exceeding the amount 
which he would have been liable to contribute if the company had commenced 
to be wound up on the day immediately before the said date; and 

(b) if the company is wound up, the Court, on the application of any such 
creditor and proof of his ignorance as aforesaid, may, if it thinks fit, settle 
accordingly a list of persons so liable to contribute, and make and enforce calls 
and orders on the contributories settled on the list, as if they were ordinary 
contributories in a winding up. 

(2) Nothing in this section shall affect the rights of the contributories 
among themselves. 

105. Penalty for concealing name of creditor, etc. —If any officer of the 
company— 

(a) knowingly conceals the name of any creditor entitled to object to the 
reduction; 

(b) knowingly misrepresents the nature or amount of the debt or claim of 
any creditor; or 

(c) abets or is privy to any such concealment or misrepresentation as 
aforesaid; 

he shall be punishable with imprisonment for a term which may extend to one 
year, or with fine, or with both. 


Variation of Shareholders* Rights 

20 [106. Alteration of rights of holders of special classes of shares._Where 

the share capital of a company is divided into different classes of shares, the 
rights attached to the shares of any class may be varied with the consent in 
writing of the holders of not less than three-fourths of the issued shares of 
that class or with the sanction of a special resolution passed at a separate meet¬ 
ing of the holders of the issued shares of that class— 

(a) if provision with respect to such variation is contained in the memo¬ 
randum or articles of the company, or 

(b) in the absence of any such provision in the memorandum or articles, 
if such variation is not prohibited by the terms of issue of the shares of that 

CiBSS. J 

v5 . 1° 7 * of dissentient shareholders.—(l) If, in pursuance of any pro- 

vision such as is referred to in section 106, the rights attached to any such 


20 Subs, by Act 65 of 1960, S. 26, for S. 10$. 
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'simsSSSS 

any * uch a PP^ ca ^ion, the Court, after hearing the applicant and anv 
other pers°n s who apply to the Court to be heard and appear to the Court to 
be interested in the application, may, if it is satisfied, having regard to all the 
circumstances of the case, that the variation would unfairly prejudice the 

of the class represented by the applicant, disallow the variation; 
and shall, if not so satisfied, confirm the variation. 

/f? V? e decision of the Court on any such application shall be final. 

(5) The company shall, within 21 [thirty] days after the service on the 
company of any order made on any such application, forward a copy of the 
order to the Registrar; and if default is made in complying with this provision 
the .company, and every officer of the company who is in default, shall be 
punishable with fine which may extend to fifty rupees. 


Transfer of Shares and Debentures 


108. Transfer not to he registered except on production of instrument of 
transfer.— fl) A company shall not register a transfer of shares in, or deben¬ 
tures of, the company, unless a proper instrument of transfer duly stamped 
and executed by or on behalf of the transferor and by or on behalf of the 
transferee and specifying the name, address and occupation, if any, of the 
transferee, has been delivered to the company along with the certificate relat¬ 
ing to the shares or debentures, or if no such certificate is in existence, along 
with the letter of allotment of the shares or debentures: 

Provided that where, on an application in writing made to the company 
by the transferee and bearing the stamp required for an instrument of transfer, 
it is proved to the satisfaction of the Board of directors that the instrument 
of transfer signed by or on behalf of the transferor and by or on behalf of the 
transferee has been lost, the company may register the transfer on such terms 
as to indemnity as the Board may think fit: 

Provided further that nothing in this section shall prejudice any power 
of the company to register as shareholder or debenture holder any person to 
whom the right to any shares in, or debentures of, the company has been 
transmitted by operation of law. 

22 [(1A) Every instrument of transfer of shares shall be in such form as 


may be prescribed, and 

(a) every such form shall, before it is signed by or on behalf of the trans¬ 
feror and before any entry is made therein, be presented to the prescribed 
authority, being a person already in the service of the Government, who shall 
stamp or otherwise endorse thereon the date on which it is so presented, and 

(b) every instrument of transfer in the prescribed form with the date of 
such Dresentation stamped or otherwise endorsed thereon shall, after it is 
executed by or on behalf of the transferor and the transferee and completed 
in all other respects, be delivered to the company,— 

(i) in the case of shares dealt in or quoted on a recognised stock exchange, 
at any time before the date on which the register of members 1S ^osed, in 
accordance with law, for the first .time after the da ^ of the presentation of 
the prescribed form to the prescribed authority under clause (a) or with 
two months from the date of such presentation whichever is lat » 

(ii) in any other case, within two months from the date of such 

PreS OB) 1 Notwithstanding anything contained in sub-section (1-A). an tnstru- 
mpnt of transfer of shares, executed before the commencement of section 

of the Companies (Amendment) Act, 1965. or for^^shall^be S accepted^y a 
ment in a form other than the prescribed form, shall be accepiea oj 


company,— 


21 Subs, by Act 31 of 1005, S. 62 and Sch. for “fifteen” (w.e.f. 15-10-1965). 

22 Subs, by Act 37 of 1966 (w.ei. 1-4-1966). 
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(a) in the case of shares dealt in or quoted on a recognised stock exchange, 
at any time not later than the expiry of six months from such commencement 
or the date on which the register of members is closed, in accordance with law. 
for the first time after such commencement, whichever is later; 

(b) in any other case, at any time not later than the expiry of six months 

from such commencement. _ , „ 

(1C) Nothing contained in sub-sections (1A) and (IB) shall apply to— 

(A) any share— 

(i) which is held by a company in any other body corporate in the name 
of a director or nominee in pursuance of sub-section (2), or as the case may 
be, sub-section (3), of section 49. or 

(ii) which is held by a corporation, owned or controlled by the Central 
Government or a State Government, in any other body corporate in the name 
of a director or nominee, or 

(iii) in respect of which a declaration has been made to the Public Trus¬ 
tee under section 153B, 

if— 

(1) the company or corporation, as the case ma 3 r be, stamps or other¬ 
wise endorses, on the form of transfer in respect of such share, the date on 
which it decides that such share shall not be held in the name of the said 
director or nominee or, as the case may be, in the case of any share in respect 
of which any such declaration has been made to the Public Trustee, the Public 
Trustee stamps or otherwise endorses, on the form of transfer in respect of 
such share under his seal, the date on which the form is presented to him, 
and 

(2) the instrument of transfer in such form, duly completed in all respects, 
is delivered to the— 

(a) body corporate in whose share such company or corporation has made 
investment in the name of its director or nominee, or 

(b) company in which such share is held in trust, 

within two months of the date so stamped or otherwise endorsed; 

or 


(B) any share deposited by any person with— 

(i) the State Bank of India, or 
(tf) any scheduled bank, or 

(Hi) any banking company (other than a scheduled bank) or financial 
institution approved by the Central Government by notification in the Official 
Gazette (and any such approval may be accorded so as to be retrospective to 
any date not earlier than the 1st day of April, 1966), or 

(iv) the Central Government or a State Government or any corporation 
owned or controlled by the Central Government or a State Government, 
by way of security for the repayment of any loan or advance to, or for the 
performance of any obligation undertaken by, such person, if— 

(1) the bank, institution, Government or corporation, as the case may be, 
stamps or otherwise endorses on the form of transfer of such share— 

(?) the date on which such share is returned by it to the depositor, or 
(b) in the case of failure on the part of the depositor to repay the loan 
or advance or to perform the obligation, the date on which such share is 

case 3 may be S oJ. e by bank> institution > Government or corporation, as the 

(?) w . h ere the bank, institution. Government or corporation, as the case 
SS&ufu in . tei * ds to Set such share registered in its own name, the date on 

1I ? st ^ ument of transfer relating to such share is executed by it; and 
is dii%22Si of transfer in such form, duly completed in all respects, 

endorsed d * the company Wlthm two months from the date so stamped or 

tbo W ? ere any ^vestment by a company or a corporation in 

i f lts *director or nominee referred to in clause (A)(i) or clause (A)(ii) 

clause ^K. rre ?- to - in cla “ se <*■><«*>. or any deposit referred to in' 

• , 1S su h-section is made after the expiry of the period or date 

SS« one 5 5“ clause .(a) of sub-section (IB) or after the expiry of the nerfod 

m clau se (b) of that sub-section, as the case may be, the form of 

transfer, in. respect of the share which is the subject.of such investment decla- 
ration or deposit, means the prescribed form; or investment, decla- 

nr n «L+ n ^ share which is held in any company by the Central Government 

SSSSSsSSSaSffSJea 
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* 4 [108A. Restriction on the acquisition of shares.— (l) ExceDt with thp 

nf 6 ^ 1 ? 115 approval the Central Government, no individual, group, constituent 

mpnt 8 3 5!SVi b ° dy corpo [ ale - or bodies corporate under the same manage¬ 
ment. shall jointly or severally acquire or agree to acquire, whether in his or 

its own name or in the name of any other person, any equity shares in a public 
♦ °£i P * ny ’ -° r ? private company which is a subsidiary of a public company, if the 
total nominal value of the equity shares intended to Le so acquired exceeds 
or wouM. together with the total nominal value of any equity share already 
held in the company by such individual, firm, group, constituent of a group, 
body corporate, or bodies corporate under the same management, exceed 
twenty-five per cent of the paid-up equity share capital of such company. 

(2) Any person who acquires any share in contravention of the provisions 
or sub-section ( 1 ). shall be punishable with imprisonment for a term which 
may extend to three years, or with fine which may extend to five thousand 
rupees, or with both. 


108B. Restriction on the transfer. — ( 1 ) Every body corporate, or bodies 
corporate under the same management, holding whether singly or in the aggre¬ 
gate. ten per cent or more of the nominal value of the subscribed equity share 
capital of any other company, shall, before transferring one or more of such 
shares, give to the Central Government an intimation of its or their proposal 
to transfer such share, and every such intimation shall include a statement as 
to the particulars of the share proposed to be transferred, the name and address 
of the person to whom the share is proposed to be transferred, the share hold¬ 
ing, if any, of the proposed transferee in the concerned company and such other 
particulars as may be prescribed. 

(2) Where, on receipt of an intimation given under sub-section (1) or other¬ 
wise, the Central Government is satisfied that as a result of such transfer, 
a change in the composition of the Board of directors of the company is likely 
to take place and that such change would be prejudicial to the interests of the 
company or to the public interest, it may be order, direct that— 

fa) no such share shall be transferred to the proposed transferee: 
Provided that no such order shall preclude the body corporate or, bodies 
corporate from intimating, in accordance with the provisions of sub-section (1), 
to the Central Government its proposal to transfer the share to any other 


person, or 

(b) where such share is held in a company engaged in any industry speci¬ 
fied in Schedule XIII, such share shall be transferred to the Central Govern¬ 
ment or to such corporation owned or controlled by that Government as may 
be specified in the direction. 

(3) Where a direction is made by the Central Government under clause 
(b) of sub-section (2), the share referred to in such direction shall stand trans¬ 
ferred to the Central Government or the corporation specified therein, and tne 
Central Government or the specified corporation, as the case may be, snail pay, 
in cash, to the body corporate or bodies corporate from wh L ch c u S ^ h J/Jhin 
stands transferred, an amount equal to the market value of such share, within 

the time specified in sub-section (4). f 

Explanation .—In this sub-section, “market value means m the case of a 
share which is quoted on any recognised stock exchange the value quoted at 
such stock exchange on the date on which the direction is made an^holder^of 
other case, such value as may be mutually agreed upor 
the share and the Central Government or tne specified corporation, as tne 
may be or in the absence ol such agreement, as may be determmed by the 

Court. _ 


a 7ns. by Act 38 of 1966 (w.e.f. 1-4-1966). . 1974 

i Ss. 108A to 108H Ins. by the Companies (Amendment) Act, 
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(4) The market value referred to in sub-section (3) shall be given forth¬ 
with, where there is no dispute as to such value or where such value has been 
mutually agreed upon, but where there is a dispute as to the market value, 
such value as estimated by the Central Government or the corporation, as the 
case may be, shall be given forthwith and the balance, if any, shall be given 
within thirty days from the date when the market value is determined by the 
Court. 

(5) If the Central Government does not make any direction under sub¬ 
section (2) within sixty days from the date of receipt by it of the intimation, 
given under sub-section (1), the provisions contained in sub-section (2) with 
regard to the transfer of such share shall not apply. 

(6) (a) Every body corporate which makes any transfer of shares in 
contravention of the provisions of this section, shall be punishable with fine 
which may extend to five thousand rupees. 

(b) Where any contravention of this section has been made by a company, 
every officer of the company who is in default shall be punishable with im¬ 
prisonment for a term which may extend to three years. 


108C. Restriction on the transfer of shares of foreign companies.— (1) 
No body corporate, or bodies corporate under the same management, which 
holds, or hold in the aggregate, ten per cent or more of the nominal value of 
the equity share capital of a foreign company, having an established place of 
business in India, shall transfer any share in such foreign company to any 
citizen of India or any body corporate incorporated in India except with the 
previous approval of the Central Government and such previous approval shall 
not be refused unless the Central Government is satisfied that such transfer 
would be prejudicial to the public interest. 

(2) (a) Every body corporate which makes any transfer of shares in 
contravention of the provisions of this section, shall be punishable with fine 
which may extend to five thousand rupees. 

(b) Where any contravention of this section has been made by a company, 
every officer of the company who is in default shall be punishable with im¬ 
prisonment for a term which may extend to three years. 


108D. Power of Central Government to direct companies not to give effect 
to the transfer. —(1) Where the Central Government is satisfied that as a 
result of the transfer of any share or block of shares of a company, a change 
in the controlling interest of the company is likely to take place and that such 
change is prejudicial to the interests of the company or to the public interest, 
that Government may direct the company not to give effect to the transfer of 
any such share or block of shares and— 

(a) where the transfer of such share or block of shares has already been 
registered, not to permit the transferee or any nominee or proxy of the trans¬ 
feree to exercise any voting or other rights attaching to such share or block 
of shares, 

(b) where the transfer of such share or block of shares has not been 

registered, not to permit any nominee or proxy of the transferor to exercise 
any or other rights attaching to such share or block of shares. 

(2) Where any direction is made by the Central Government under sub- 
section ( 1 ). the share or the block of shares referred to therein shall stand 
retransferred to the person from whom it was acquired and thereupon the 
amount paid by the transferee for the acquisition of such share or block of 
snares shall be refunded to him by the person from whom such share or block 
of shares was acquired by such transferee. 

? JS 1 '\ refund referred to in sub-section (2) is not made within a 
??[ /L°y hl * rty , d ^ ys from tbe , date of the direction referred to in sub-section 

to ) setth?r^fun 1 d G H,vt!3 m K^ t S J? all, *£ n application of the person entitled 
2 dlT * c h by order : the refund of such amount and such order 

may /?\ e ®P forced as it were a decree made by a civil court 

«7i? e p f. rson t? whom any share or block of shares stand retransferred 
seclion^fS? Sh * aU ’ ° n ^ akin f. refund under sub-section (2) or sut> 

lhare or ( biock ol shares exerCISe votmg or other ri S hts attaching to such 


108E. Time within which refusal to be communicated._Every request 

£5*L to the . 9e ntra i Government for according its approval to the proposal 
ac ^ u i atl °n ?ny share referred to in section 108A or the transfer of 
?SLS ia »-*? ferred t0 J“ f ec y? n j 08C shall be presumed to have been granted 
{{J^^s. wffhin a period of sixty days from the date of receipt of such request, 
mLp S Government communicates to the person by whom the request was 
made, that the approval prayed for cannot be granted. 
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Penalty for contravention of section 108A, 108B or msp 

Every person who exercises any voting or other right in relation tn anv cv,! 1 

extend to five years and shall also be liable to fine. may 

r^ioti^ra +^ any co rpP an y gives effect to any voting or other right exercised in 

?nR a A 10 c an i^o^ are acc *. uirecl in contravention of the provisions of section 
section 108B or section 108C, the company and every officer of the com 

fw y +* h ° 1 j m default sha11 be punishable with fine which may extend to 
three y°ea S rs n or rU wfth'bolh With im P risonment £or a term which may extend to 

in sections 103A to 108D to apply to Government corn¬ 
er etC ^ 0t t m ,f con , tained i n section 108A, section 108B, section 108C 
or section 108D shall apply to the transfer of any share to, or by — 

„ an .; o a ^ . an ^ 1 S OI ? pa .u y whi , ch not less than fifty-one per cent of the share 
capital is held by the Central Government; 

Central Act- COrporaticn (not bein § a company) established by or finder any 

(c) any public financial institution specified by or under section 4A. 

108H. Construction of references to “shares” or “share capital” in 
sections 108A to 1C3D.— References in sections 108A, 108B, 108C and 108D to 
shares or share capital, as the case may be. shall be construed as references 
to shares or share capital, respectively, of a body corporate owning any under- 
taking to which the provisions of Part A of Chapter III of the Monopolies 
and Restrictive Trade Practices Act, 1969 (54 of 1969), apply.] 

109. Transfer by legal representative.— A transfer of the share or other 
interest in a company of a deceased member thereof made by his legal repre¬ 
sentative shall, although the legal representative is not himself a member, be 
as valid as if he had been a member at the time of the execution of the instru¬ 
ment of transfer. 


110. Application for transfer.— ( 1 ) An application for the registration 
of a transfer of the shares or other interest of a member in a company may 
be made either by the transferor or by the transferee. 

(2) Where the application is made by the transferor and relates to partly 
paid shares, the transfer shall not be registered, unless the company gives 
notice of the application to the transferee and the transferee makes no objec¬ 
tion to the transfer within two weeks from the receipt of the notice. 

(3) For the purposes of sub-section (2), notice to the transferee shall be 
deemed to have been duly given if - it is despatched by pre-paid registered 
post to the transferee at the address given in the instrument of transfer, and 
shall be deemed to have been duly delivered at the time at which it would 
have been delivered in the ordinary course of post. 

111. Power to refuse registration and appeal against refusal.—(1) 
Nothing in sections 108, 109 and 110 shall prejudice any power of the company 
under its articles to refuse to register the transfer of, or the transmission by 
operation of law of the right to, any shares or interest of a member in, or 
debentures of, the company. 

(2) 25 [If a company refuses, whether in pursuance of any power under 
its articles or otherwise,] to register any such transfer or transmission of right, 
it shall, within two months from the date on which the instrument of transfer, 
or the intimation of such transmission, as the case may be, was delivered to 
the company, send notice of the refusal to the transferee and the transferor 
or to the person giving intimation of such transmission, as the case may be. 

If default is made in complying with this sub-section, the company, and 
every officer of the company who is in default, shall be punishable with 
fine which may extend to fifty rupees for every day during which the default 

continues. . 

(3) The transferor or transferee, or the person who gave intimation oi 
the transmission by operation of law, as the case may be, may, where the 
company is a public company or a private company which is subsidiary oi a 
public company, appeal to the Central Government against any refusal of tne 
company to register the transfer or transmission, or against any failure on 
its part, within the period referred to in sub-section (2), either to register ^ the 
transfer or transmission or to send notice of its refusal to register the sam . 

25 Subs, by Act 65 or 1960, S. 27, for certain words (w.e.f. 28-12-1960). 
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(4) An appeal to the Central Government under sub-section (3) shall be 

(a) in case the appeal is against the refusal to register a transfer or 
transmission, within two months of the receipt by him of the notice of refusal; 
and 

(b) in case the appeal is against the failure referred to in sub-section 
(3), within two months from the expiry of the period referred to in sub¬ 
section (2). 

26 [(4-A> Every appeal under sub-section (3) shall be made by a petition 
in writing and shall be accompanied by such fee not exceeding fifty rupees as 
may be prescribed by the Central Government.] 

(5) The Central Government shall, after causing reasonable notice to be 
given to the company and also to the transferor and the transferee or, as the 
case may require, to the person giving intimation of transmission by operation 
of law and the previous owner, if any, and giving them a reasonable op¬ 
portunity to make their representations, if any, in writing, by order, direct 
either that the transfer or transmission shall be registered by the company 
or that it need not be registered by it; and in the former case, the company 
shall give effect to the decision 27 [within ten days of the receipt of the order]. 

28 [(5-A) Before making an order under sub-section (5) on an appeal 
against any refusal of the company to register any transfer or transmission, 
the Central Government may require the company to disclose to it the reasons 
for such refusal, and on the failure or refusal of the company to disclose 
such reasons, that Government may notwithstanding anything contained 
in the articles of the company, presume that the disclosure, if made, would 
be unfavourable to the company.] 

• • J (6) i ^ he Central Government may, in its order aforesaid, give such 
incidental and consequential directions as to the payment of costs or other¬ 
wise as it thinks fit. 

cl < 7 > M1 Proceedings in appeals under sub-section (3) or in relation thereto 
shall be confidential, and no suit, prosecution or other legal proceeding shall 

otherwise PeCt ° f aUegation mac * e ^ such proceedings, whether orally or 

n .,! 8) 111 the casa of a Private company which is not a subsidiary of a 
public company where the right to any shares or interest of a member in 

r , ^„^f bentU if S ° f ’ Ji be com P an y> is transmitted by a sale thereof held by a 

annlv pubhc authority, the provisions of sub-sections (3) to (7) shall 

apply as if the company were a public company; v ' au 

QiiK_fl^ lde ^cN 1 the Central Government may, in lieu of an order under 
sub-section (5), pass an order directing the company to register the trans- 

in^The n orrL the ngbt ^ ess . mem ber or members of the company specified 

fnr Z r ac ^ ire the right aforesaid within such time as may be allowld 
hv Him P xV[ rpo ! e by the order, on payment to the purchaser of the price naid 
5*“ l beref0r 0r sach other sum as the Central * Government may deter^ 
Sf the case. & reasonable cem P^sation for the right in all the circumstances 

ssS&W-sr£•»«•“ “ xssK. s 

government given under the proviso to «TK.c.w n r, t o\ oi that 


112. Certification of transfers. — HI The t. 

fftaEfT? representation ^ 

document'al thlm 

25 bw. by 65 of I960,' S. 27 w.ei. 38-12-1960. 
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(2) Where any person acts on the faith of an erroneous certification mart** 

by a company negligently the company shall be under the same liabiliW to 
him as if the certification had been made fraudulently. ^ *° 

(3) For the purposes of this section— 

(a) an instrument of transfer shall be deemed to be certificated if it h P arc 

the words “certificate lodged” or words to the like effect; bears 

(b) the certification of an instrument of transfer shall be deemed to 
made by a company, if— 

(t) the person issuing the certificated instrument is a person authorised 
to issue such instruments of transfer on the company’s behalf; and 

(u) the certification is signed by any officer or servant of the company or 
any other person, authorised to certificate transfers on the company’s behalf 
or if a body corporate has been so authorised, by any officer or servant of 
that body corporate; 


(c) a certification shall be deemed to be signed by any person, if it pur¬ 
ports to be authenticated by his signature unless it is shown that the signa¬ 
ture was placed there neither by himself nor by any person authorised to 
use the signature for the purpose of certificating transfers on the company’s 
behalf. 


Issue of Certificate of Shares, etc. 

113. Limitation of time for issue of certificates.—(1) Every company, 
shall, within three months after the allotment of any of its shares, deben¬ 
tures or debenture stock, and within 30 [two months after the application] for 
the registration of the transfer of any such shares, debentures or debenture 
stock, complete and have ready for delivery the certificates of all shares, the 
debentures, and the certificates of all debenture stock allotted or transferred, 
unless the conditions of issue of the shares, debentures or debenture stock 
otherwise provide. 

The expression “transfer”, for the purposes of this sub-section, means a 
transfer duly stamped and otherwise valid, and does not include any transfer 
which the company is for any reason entitled to refuse to register and does 
not register. 

(2) If default is made in complying with sub-section (1). the company, 
and every officer of the company who is in default, shall be punishable with 
fine which may extend to five hundred rupees for every day during which 

the default continues. , . . .. A 

(3) If any company on which a notice has been served requiring it to 
make good any default in complying with the provisions of sub-section (1). 
fails to make good the default within ten days after the service of the notice, 
the Court may, on the application of the person entitled to have the certifi¬ 
cates or the debentures delivered to him. make an order directing the com¬ 
pany and any officer of the company to make good the default within such 
time as may be specified in the order; and any such order may provide that 
all costs of' and incidental to the application shall be borne by the company 
or by any officer of the company responsible for the default. 

Share Warrants 

114. Issue and effect of share warrants to bearer.—(1) A public company 
limited by shares, if so authorised by its articles, may, with the previous 
approval of the Central Government, with respect Jo _any fully pa id-upJ^ares. 

m W (2 r ) r The warrant aforesaid is in this Act referred to as a “ sh l r a e r ."“therein 

,„.'S .5SS SK?f*«S5al./H'S 

&3a —- - - ” 

S’, “SiU!. *»« 

share by its number; and_ 

w Subs, by Act 65 of 1960. S. 28, for “three months aft r the application”. 
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(c) the date of the issue of the warrant. 

(2) The bearer of a share warrant shall, subject to the articles of the 
company, be entitled, on surrendering the warrant for cancellation and pay¬ 
ing such fee to the company as the Board of directors may from time to time 
determine, to have his name entered as a member in the register of members. 

(3) The company shall be responsible for any loss incurred by any person 
by reason of the company entering in its register of members the name of a 
bearer of a share warrant in respect of the shares therein specified, without 
the warrant being surrendered and cancelled. 

(4) Until the warrant is surrendered, the particulars specified in sub¬ 
section (1) shall be deemed to be the particulars required by this Act to be 
entered in the register of members; and, on the surrender, the date of the 
surrender shall be entered in that register. 

(5) Subject to the provisions of this Act, the bearer of a share warrant 
may, if the articles of the company so provide, be deemed to be a member of 
the company within the meaning of this Act, for any purposes defined in the 

articles. . 

(6) If default is made in complying with any of the requirements of this 
section, the company and every officer of the company who is in default, 
shall be punishable with fine which may extend to fifty rupees for every day 
during which the default continues. 

Penalty for Personation of Shareholder 

116. Penalty for personation of shareholder. —If any person deceitfully 
personates an owner of any share or interest in a company, or of any share 
warrant or coupon issued in pursuance of this Act, and thereby obtains or 
attempts to obtain any such share or interest or any such share warrant or 
coupon, or receives or attempts to receive any money due to any such owner, 
he shall be punishable with imprisonment for a term which may extend to 
three years and shall also be liable to fine. 

Special Provisions as to Debentures 

117. Debentures with voting rights not to be issued hereafter. —No com¬ 
pany shall, after the commencement of this Act, issue any debentures carry¬ 
ing voting rights at any meeting of the company, whether generally or in 
respect of particular classes of business. 

118: Right to obtain copies of and inspect trust deed. — (1) A copy of any 
trust deed for securing any issue of debentures shall be forwarded to tire 
holder of any such debentures or any member of the company, at his request 
and within seven days of the making thereof, on payment— 

(a) in the case of a printed trust deed, of the sum of one rupee; and 

(b) in the case of a trust deed which has not been printed, of six annas 
for every one hundred words or fractional part thereof required to be copied. 

(2) If a copy is refused, or is not forwarded within the time specified in 
sub-section (1), the company, and every officer of the company who is in 
default, shall be punishable, for each offence, with fine which may extend .to 
fifty rupees and with a further fine which may extend to twenty rupees for 
every day during which the offence continues. 

(3) The Court may also, by order, direct that the copy required shall 
forthwith be sent to the person requiring it. 

(4) The trust deed referred to in sub-section (1) shall also be open to 
inspection by any member or debenture holder of the company in the same 
manner, to the same extent, and on payment of the same fees, as if it were 
the register of members of the company. 

119., Liability of trustees for debenture-holders.—(1) Subject to the pro¬ 
visions of this section, any provision contained in a trust deed for securing 
an issue of debentures, or in any contract with the holders of debentures 
secured by a trust deed, shall be void in so far as it would have the effect of 
exempting a trustee thereof from, or indemnifying him against, liability for 
breach 6f trust, where he fails to show the degree of care and diligence required 
of him as trustee, having regard to the provisions of the trust deed conferring 
on him any powers, authorities or discretions. 

(2) Sub-section (1) shall not invalidate—' 

(a) any release otherwise validly given in respect of anything done or 
omitted to be done by a trustee before the giving of the release; or 

(b) any provision enabling such a release to be given— 

(i) on the agreement thereto of a majority of not less than three-fourths 
in value of the debenture holders present and voting in person or, where 
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proxies are permitted, by proxy, at a meeting summoned for the purpose; 

dying' 0 /ceasing*to act" 0 "* SP6CifiC 3CtS ° r omissions ™ the trustee 

(3) Sub-section ( 1 ) shall not operate - 

so long % »p^ e onThe P n r ^?!t°i n ed in to f0 t r h C e e TJP 

de a e? S in g ‘ V q e ues t ti<fn- b o n r eflt ther£ ° f U “ der S&2TTZZS oftS 

(b) to deprive any person of any exemption or right to ho 

p n rovis?on Ct w 0 as W rcl d0ne ° F ° mitted t0 be done by ^ whlteS^SS 

(4) While any trustee of a trust deed remains entitled to the benefit of a 

either—-* 1 S3V0 y Sub - section < 3 >' the benefit of that provision may be g°ven 

(a) to all trustees of the deed, present and future; or 

(b) to any named trustees or proposed trustees thereof- 

b ? X J e i°l Utl ? n by a majority of not less than three-fourths in value 

of the debenture holders present in person or, where proxies are permitted 

^L^nMhA at HtH meet1 ^ i° r V 16 purpose in accordance with the provi- 

rr\t*tytir\a n 2 or lu f the deed . makes n ° Provision for calling meetings; at a 
meeting called for the purpose in any manner approved by the Court. 

120 - p 5 r ? etual debentures.—A condition contained in any debentures or 
in any deed for securing any debentures, whether issued or executed before 
? f !S r tY l e commencement of this Act, shall not be invalid by reason only 
that thereby, the debentures are made irredeemable or redeemable only on 
the happening of a contingency, however remote, or on the expiration of a 
period, however long. 


121. Power to re-issue redeemed debentures in certain cases.—( 1 ) Where 
either before or after the commencement of this Act, a company has redeemed 
any debentures previously issued, then,— 

(a) unless any provision to the contrary, whether express or implied, is 
contained in the articles, or in the conditions of issue, or in any contract 
entered into by the company; or 

(b) unless the company has, by passing a resolution to that effect or by 
some other act, manifested its intention that the debentures shall be cancelled; 
the company shall have and shall be deemed always to have had, the right 
to keep the debentures alive for the purposes of re-issue; and in exercising 
such a right, the company shall have, and shall be deemed always to have 
had, power to re-issue the debentures either by re-issuing the same debentures 
or by issuing other debentures in their place. 

(2) Upon such re-issue, the person entitled to the debentures shall have, 
and shall be deemed always to have had, the same rights and priorities as 
if the debentures had never been redeemed. 

(3) Where with the object of keeping debentures alive for the purpose 
of re-issue, they have, either before or after the commencement of this Act, 
been transferred to a nominee of the company, a transfer from that nominee 
shall be deemed to be a re-issue for the purposes of this section. 

(4) Where a company has, either before or after the commencement of 
this Act, deposited any of its debentures to secure advances from time to 
time on current account or otherwise, the debentures shall not be deemed 
to have been redeemed by reason only of the account of the company having 
ceased to be in debit whilst the debentures remained so deposited. 

(5) The re-issue of a debenture or the issue of another debenture in its 
place under the power by this section given to, or deemed to have been pos¬ 
sessed by, a company, whether the re-issue or issue was made before or after 
the commencement of this Act, shall be treated as the issue of a new deben¬ 
ture for the purposes of stamp duty, but it shall not be so treated for the 
purposes of any provision limiting the amount or number of debentures to 

be issued: . 

Provided that any person lending money on the security of a debenture 
re-issued under this section which appears to be duly stamped may give the 
debenture in evidence in any proceedings for enforcing his security without 
payment of the stamp duty or any penalty in respect thereof, unless he had 
notice or, but for his negligence, might have discovered, that the debenture 
was not duly stamped; but in any such case the company shall be liable to 
pay the proper stamp duty and penalty. 
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(6) Nothing in the section shall prejudice— 

(a) the operation of any decree or'order of a Court of competent juris¬ 
diction pronounced or made before the twenty-fifth day of February, 1910, as 
between the parties to the proceedings in which the decree or order was made; 

(b) where an appeal has been preferred against any such decree or order, 
the operation of any decree or order passed on such appeal, as between the 
parties to such appeal; or 

(c) any power to issue debentures in the place of any debentures paid 
off or otherwise satisfied or extinguished reserved to a company by its deben¬ 
tures or the securities for the same. 

122. Specific performance of contract to subscribe for debentures.— A 
contract with a company to take up and pay for any debentures of the company 
may be enforced by a decree for specific performance. 

123. Payments of certain debts out of assets subject to floating charge in 
priority to claims under the charge.—(1) Where either— 

(a) a receiver is appointed on behalf of the holders of any debentures 
of a company secured by a floating charge;, or 

(b) possession is taken by or on behalf of those debenture holders of any 
property comprised in or subject to the charge; 

then, if the company is not at the time in course of being wound up, the 
debts which in every winding up are. under the provisions of Part VII relat¬ 
ing to preferential payments, to be paid in priority to all other debts, shall 
be paid forthwith out of any assets coming to the hands of the receiver or 
other person taking possession as aforesaid in priority to any claim for princi¬ 
pal or interest in respect of the debentures. 

(2) In the application of the provisions aforesaid, section 530 shall be 
construed as if the provision for payment of accrued holiday remuneration 
becoming payable on the termination of employment before or by the effect 
of the winding-up order or resolution were a provision for payment of such 
remuneration becoming payable on the termination of employment before or 

by the effect of the appointment of the receiver or possession being taken as 
aforesaid. 

(3) The periods of time mentioned in the said provisions of Part VII shall 

be reckoned from the date of appointment of the receiver or possession being 
taken as aforesaid, as the case may be. J 

(4) Where the date referred to in sub-section (3) occurred before the 
commencement of this Act, sub-sections (1) and (3) shall have effect with the 
substitution, for references to the said provisions of Part VII, of references 
•to the provisions which, by virtue of sub-section (9) of section 530, are 

deemed to remain in force in the case therein mentioned, and sub-section (2) 
shall not apply. 

(5) Any payments made under this section shall be^Yecouped, as far as 

may be, out of the assets of the company available for payment of general 
creditors. t w 

• i 

Part V , , . 


REGISTRATION OF CHARGES 

124 - “Charge” to include mortgage in this Part. —In this Part, the ex¬ 
pression charge” includes a mortgage. 

< L har f c ? be void against liquidator or creditors mUess 
registered.— (l) Subject to the provisions of this Part, every charge created 

whi?h ?K? r * h f. lst da ? of 191 *> by a company, and being a charge to 

thls section applies shall, so far as any security oh the company’s pro- 

1S con * erred thereby, be void against the liquidator and 

company, unless the prescribed particulars of the charge. 

t°eether with the instrument, if any, by which the charge is created or evi- 

denced, or a copy thereof verified in the prescribed manner, are filed with 

a?rfu%5 g i St 5 ar to L registration m the manner required by this 'Act within 

days ajEter the date of its creation: ^ 9 wirnin 

LSSJ the Registrar may allow the particulars and instrument 


following the expiry 
atisftes the Registrar 


ilh£%y Artffi^of 1 lsiof I' Sch '’ f ° r “* Went y-° ne " ft*e.f. 1 S- 10 - 1965 ). 

33 Subs, by Act 31 pf 1965, ,*S. 62 and Sch., for “twenty-one”’ (w.eJ. 15-10-1965). 
LCL —36 
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for g SEJM or obiigation 
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(4) This section applies to the following charges: — 

(a) a charge for the purpose of securing any issue of debentures* 

(b) a charge on uncalled share capital of the company; 

interest therein? 6 ° n immovable Property, wherever situate, or any 

(d) a charge on any book debts of the company; 
company; charge> not being a pledge > on any movable property of the 

including stocSfn-tra^lf “ ^ UndSrtaking ° r any P l0perty ol the oompany 

( g ) a charge on calls made but not paid; 

(h) a charge on a ship or any share in a ship; 

(i) a charge on goodwill, on a patent or a licence under a patent, on a 
trade mark, or on a copyright or a licence under a copyright. 

(5) In the case of a charge created out of India and comprising solely 
property situate outside India, 34 [thirty] days after the date on which the 
instrument creating or evidencing the charge or a copy thereof could, in due 
course of post and if despatched with due diligence, have been received in 
India shall be substituted for 34 [thirty] days after the date of the creation 
of the charge, as the time within which the particulars and instrument or 
copy are to be filed with the Registrar. 

(6) Where a charge is created in India but comprises property outside 
India, the instrument creating or purporting to create the charge under this 
section or a copy thereof verified-in the prescribed manner, may be filed for 
registration, notwithstanding that further proceedings may be necessary to 
make the charge valid or effectual according to the law of the country in 
which the property is situate. 

(7) Where a negotiable instrument has been given to secure the payment 
of any book debts of a company, the deposit of the instrument for the purpose 
of securing an advance to the company shall not, for the purposes of this 
section, be treated as a charge on those book debts. 

- (8) The holding of debentures entitling the holder to a charge on immov¬ 
able property shall not, for the purposes of this section, be deemed to be an 
interest in immovable property. 

126. Date of notice of charge. —Where any charge on any property of a 
company required to be registered under section 125 has been so registered, 
any person acquiring such property or any part thereof, or any share or 
interest therein, shall be deemed to have notice of the charge as from the 
date of such registration. 

127. Registration of charges on properties acquired subject to charge.— 

(1) Where a company acquires any property which is subject to a charge of 
any such kind as would, if it had been created by the company after the 
acquisition of the property, have been required to be registered under this 


of the instrument, if any, oy wmcn xne whusc hv this 

to be delivered to the Registrar for registration m the manner required by ithi 
Act within 34 [thirty] days after the date on which the acquisition is 

e0m prnvfded that if the property is situate, and the charge was created, out- 
side India 34 [thirty] days after the date on which a copy of the mstrumen 

a* Subs, by Act 31 of 1965, S. 62 and Sch„ for “twenty-one” (w.ei. 15-10-1965). 



lxxix 


THE COMPANIES ACT, 1956 

128. Particulars in case of series of debentures entitling holders 
pari passu.—Where a series of debentures containing, or giving by reference 
to any other instrument, any charge to the benefit of which the debenture 
holders of that series are entitled pari passu is created by a company it shall 
for the purposes of section 125, be sufficient, if there are filed with the 
Registrar, within 35 [thirty] days after the execution of the deed containing 
the charge or, if there is no such deed, after the execution of any debentures 
of the series, the following particulars: — 

(a) the total amount secured by the whole series; 

(b) the dates of the resolutions authorising the issue of the series end 
the date of the covering deed, if any, by which the security is created or 
defined; 

(c) a general description of the property charged; and 

(d) the names of the trustees, if any, for the debenture holders; 
together with the deed containing the charge, or a copy of the deed verified 
in the prescribed manner, or if there is no such deed, one of the debentures 
of the series: 

Provided that, where more than one issue is made of debentures in the 
series, there shall be filed with the Registrar, for entry in the register, parti¬ 
culars of the date and amount of each issue; but an omission to do this shall 
not affect the validity of the debentures issued. 

129. Particulars in case of commission, etc., on debentures.—Where any 
commission, allowance or discount has been paid or made either directly or 
indirectly by a company to any person in consideration of his subscribing or 
agreeing to subscribe, whether absolutely or conditionally, for any debentures 

2Lr?M*j :0 I npany ^ ^ r Pr oc . urm 2 or agreeing to procure subscriptions, whether 
f con ^ tlo ?. al * for any such debentures, the particulars required to 
oc £ H tor re S 1 stration under sections 125 and 128 shall include particulars 
amo ^l nt or rate per cent of the commission, discount or allowance 

the debeStu^l fs^ued: omission to do this sha11 not affect the validity of 

th* S 1 ®!! th< I deposit of any debentures as security for any debt of 

at°a d°se t 0 unt PUrPOSeS ° f this SeCtl ° n ' be treated as tbe ^ 

kepn 13 ^,th R rS Ster f°/ chai ? es *° be kept b y Registrar.—(l) The Registrar shall 
f. f p ’ Wlth respect to each company, a register in the prescribed form of all 

I?® r , eq P irin S registration under this Part, and shall, on payment of 

th: Mlowing^parttcular/: — the WUh reSpect to 

serie ( S a) nf n dA^f^!! ° f a ft? r 5 e to J he benefit of which the holders of a 
and 129; debentures are entitled, such particulars as specified in sections 128 

(b) in the case of any other charge— 

creation- £ h ?£ ge & a charge cr ?ated by the company, the date of its 
creation, and if the charge was a charge existing on property aenuirpd hv 

the company, the date of the acquisition of the property; aCQUired by 

amount secured by the charge; 

Cm) short particulars of the property charged; and 
/S? A the persons entitled to the charge. 

shall rAh^ r +v, makil J g the entry required by sub-section XI), the Registrar 
mav be^hJ^ mstru ™ ent ’ * or the verified copy thereof, as the* case 
S the me accordance with the provisions of this Part, to the person 

tion register ke Pt in pursuance of this section shall be open to inspec¬ 

tion by any person on payment of a fee of one rupee for each inspection 

gical reffist « r of charges —The Registrar shall keep a chrorolo- 

&Sfe&Si particulars * 

Subs, by Act 31 of 1965, S. 62 and Sch., for “twenty-one” (w.eJ. 15-10-1965). 
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ment of which is secured by the charge so registered ■ y n pay " 

Provided that nothing in this sub-section shall be construed as reauirin* 
a company to cause a certificate of registration of any charge so given to Ee 
endorsed on any debenture or certificate of debenture stock issued by the 
company before the charge was created. ^ ttle 

(2) If any person knowingly delivers, or wilfully authorises or permits 
the deuvery of. any debenture or certificate of debenture stock which under 
the provisions of sub-section ( 1 ). is required to have endorsed on it a copy of 
a certificate of registration without the copy being so endorsed upon it, he 
shad, without prejudice to any other liability, be punishable with fine which 
may extend to one thousand rupees. . 

134. Duty of company as regards registration and right of interested 
party.— (1) It shall be the duty of a company to file with the Registrar for 
registration the particulars of every charge created by the company, and of 
every issue of debentures of a Series, requiring registration under this Part; 
but registration of any such charge may also be effected on the application 
of any person interested therein. 

(-2) Where registration is effected on the application of some person other 
than the company, that person shall be entitled to recover from the company 
the amount of any fees properly paid by him to the Registrar on the 
registration. 

135. Provisions of Part to apply to modification of charges. —Whenever 
the terms or conditions, or the extent or operation, of any charge registered 
under this Part are or is modified, it shall be the duty of the company to send 
to the Registrar the particulars of such modification, and the provisions of 
this Part as to registration of a charge shall apply to such modification of the 
charge. 

136. Copy of instrument creating charge to be kept by company at regis¬ 
tered office. —Every company shall cause a copy of every instrument creating 
any charge requiring registration under this Part to be kept at the registered 
office of the. company: 

Provided that, in the case of a series of uniform debentures, a copy of one 
debenture of the series shall be sufficient. 

137. Entry in register of charges of appointment of receiver or manager.— 

(1) If any person obtains an order for the appointment of a receiver of, or of 
a person to manage, the property of a company, or if any person appoints such 
receiver or person under any powers contained in any instrument, he shall, 
within 3 «[thirty] days from the date of the passing of the order or of the mak¬ 
ing of the appointment under the said powers, give notice of the fact to the 
Registrar; and the Registrar shall, on payment of the prescribed fee, enter the 

fact in the register of charges. , . . , . 

(2) Where any person so appointed under the powers contained in any 
instrument ceases to act as such, he shall, on so ceasing, give to ^ R e*istra 
notice to that effect; and the Registrar shall enter the notice in the register 

of charges. any person m akes default in complying with the requirements of 
sub-section (1) or (2) he shall be punishable with fine which may extend 
fiftv rupees for every day during which the default continues. 

138 Company to report satisfaction and procedure thereafter.—( 1 ) The 

—ffuro intimation to the Registrar of the payment or satisfactio . 


V-* ft A V* V * * 

faction. Rp « istrar shall on receipt of such intimation, cause a notice to 
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(3) If no cause is shown, the Registrar shall order that a memorandum 

of satisfaction 30 * * * shall be entered in the register of charges. 

(4) If cause is shown, the Registrar shall record a note to that effect in 
the register, and shall inform the company that he has done so. 

(5) Nothing in this section shall be deemed to affect the power of the 
Registrar to make an entry in the register of charges under section 139 other¬ 
wise than on receipt of an intimation from the company. 

139. Power of Registrar to make entries of satisfaction and release in 
absence of intimation from company.—The Registrar may, on evidence being 
given to' his satisfaction with respect to any registered charge— 

(a) that the debt for which the charge was given has been paid or satis¬ 
fied in whole or in part; or 

(b) that part of the property or undertaking charged has been released 
from the charge or has ceased to form part of the company’s property or 
undertaking; 

enter in the register of charges a memorandum of satisfaction in whole or in 
part, or of the fact that part of the property or undertaking has been released 
from the charge or has ceased to form part of the company’s property or 
undertaking, as the case may be. notwithstanding the fact that no intimation 
has been received by him from the company. 

140. Copy of memorandum of satisfaction to be furnished to company.— 
Where the Registrar enters a memorandum of satisfaction in whole or in part, 
in pursuance of section 138 or 139, he shall furnish the company with a copy 
of the memorandum. 


141. Rectification by Company Law Board of register of charges.— 
40 [(1)] 4 ‘[The Company Law Board] , on being satisfied—■ 

(a) that the omission to file with the Registrar the particulars of any 
charge created by a company or of any charge subject to which any property 
has been acquired by the company or of any modification of any such charge 
or of any issue of debentures of a series, or that the omission to register any 
charge within the time required by this part, or that the omission to give inti¬ 
mation to the Registrar of the payment or satisfaction of a charge, within the 
time required by this Part, or that the omission or mis-statement of any parti¬ 
cular with respect to any such charge, modification or issue of debentures of 
a series or with respect to any memorandum of satisfaction or other entry 
made m pursuance of section 138 or 139, was accidental or due to inadvertence 
or to some other sufficient cause or is not of a nature to prejudice the position 
of creditors or shareholders of the company; or 


(b) that on other grounds it is just and equitable to grant relief; 

may, on the application of the company or any person interested and on such 
terms and conditions as seem to the 41 [Company Law Board] just and expedi- 

t lu ire £* that the time for the filing of the particulars or for the registration 
ox the charge or for the giving of intimation of payment or satisfaction; shall 

the case may re< l uire . that the omission or mis-statement 

shall be rectified.] 

(2) The 41 [Company Law Board] may make such order as to the costs of 
an application under sub-section (1) as it thinks fit. 

(3) Where the 11 [Company Law Board] extends the time for the resistra- 
tion of a charge, the order shall not prejudice any rights acquired in respect of 
the property concerned before the charge is actually registered. 


"l 42 :- Pe ?, alties -—(1 > If default is made in filing with the Registrar for 
registration the particulars— 

°f any charge created by the company; 

U the payment or satisfaction * * of a debt in respect of 

which a charge lias been registered under this Part; or 
(c) of the issues of debentures of a series; 
f£2« irin ? re fi stra tion with the Registrar under the provisions of this Part 

nScAr^ n !u SS the re § lstrati p n ha s been effected on the application of some other 
person, the company, and every officer of the company or other person who 

ri 1 npi e f aU ’ shall be punishable with fine which may extend to five hundred 
rupees for every day during which the default continues. 


3 °5 h ?rt VOrds < in whole or “i P art > as the case may be,” omitted by Act 65 of I960 

•3* OV. 

by Act 65 of 1960, S. 31, for sub-section (1). 

42 onT S * oy J th £ Companies (Amendment) Act, 1974. 

- lhe words in whole or in part” omitted by Act 65 of 1930, S. 32. 
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? r V i-7 f ° d V lf any company makes default in complying wit 
f:‘V S tne ot ? er requirements of this Act as to the registration with the Rwk 
|P r of any charge created by the company or of any fact connected therewith 
t‘-'; company, and every officer of the company who is in default shall with’ 

to^one^housand be PUniShable With 806 “ Sl^SSi 

the ,con|any £a ^ cVAVny 

which* the 6 d'ef aul^'conTinues. may extend fif * ™I«* £ ” eve^^f 

143. Company’s register of charges.— ( 1 ) Every comcanv ch a ii 

raiiv egl <? tei r d office a register of charges and enter therein all charges specifi¬ 
cally affecting property of the company and all floating charges on the under¬ 
taking or on any property of the company, giving in Sach else-?- 

(1) a short description of the property charged- 
00 the amount of the charge; and 

entitled to^hf charge" SeCUrities to bearer ’ the nam ^ «* the persons 

(2) ?. £ a ™y officer of the company knowingly omits, or wilfully authorises 
or permits the omission of, any entry required to be made in pursuance of sub¬ 
section (1), he shall be punishable with fine which may extend to five hundred 
rupees. 


144. Right to inspect copies of instruments creating charges and company’s 

register of charges.— (!) The copies of instruments creating charges kept in 

, • _ - a 111 _ ^ register of charges kept in pursuance of 

section 143, shall be open during business hours (but subject to such reasonable 
restrictions as the company in general meeting may impose, so that not less 
than two hours in each day are allowed for inspection) to the inspection of 
any creditor or member of the company without fee, at the registered office 
of the company. 

(2) The register of charges kept in pursuance of section 143 shall also 
be open, during business hours but subject to the reasonable restrictions afore¬ 
said, to the inspection of any other person on payment of a fee of one rupee 
for each inspection, at the registered office of the company. 

(3) If inspection of the said copies or register is refused, the company, 
and every officer of the company who is in default, shall be punishable with 
fine which may extend to fifty rupees and with a further fine which may 
extend to twenty rupees for every day during which the refusal continues. 

(4) The Court may also by order compel an immediate inspection of the 
said copies or register. 

145. Application of Part to charges requiring registration under it but 
not under previous law.—In respect of 13 (any charge created before, and 
remaining unsatisfied at. the commencement of this Act,] which, if this Act had 
been in force at the relevant time, would have had to be registered by the 
company in pursuance of this Part but which did not require registration under 
the Indian Companies Act. 1913 (VII of 1913) and in respect of all matters 
relating to such charge, the provisions of this Part shall apply and have effect 
in all respects, as if the date of commencement of this Act had been substitut¬ 
ed therein for the date of creation of the charge, or the date of completion of 
the acouisition of the property subject to the charge, as the case may be. 

Nothing contained in this section shall be deemed to affect the relative 
priorities as they existed immediately before the commencement of this Act, 
as between charges on the same property. 


Part VI 


MANAGEMENT AND ADMINISTRATION 


Chapter I 


General Provisions 
Registered Office and Name 

146. Registered office of company.—(1) A co ^P any .. s 2 ia ^ t hf r tfpt°h t l day 
day on which it begins to carry on business, or as from t he [thirtieth] day 

4 :* Subs, by Act 65 of 1960, S. 33, for “any charge created before the commencement 
<4 Su’^b^Act 31 of 1965, S. 62 and Sch., for “twenty-eighth” (w.e.f 15-10-1965). 



THE COMPANIES ACT, 1956 


lxxxlii 


after the date of its incorporation, whichever is earlier, have a registered 
office to which all communications and notices may be addressed. 

(2) Notice of the situation of the registered office, and of every change 
therein^ shall be given within 45 [thirty] days after the date of the incorpora¬ 
tion of the company or after the date of the change, as the case may be, to 
the Registrar who shall record the same: 

Provided that except on the authority of a special resolution passed by 
the company, the registered office of the company shall not be removed— 

(a) in the case of an existing company, outside the local limits of any 
city, town or village where such office is situated at the commencement of this 
Act,’ or where it may be situated later by virtue of a special resolution passed 
by the company; and 

(b) in the case of any other company, outside the local limits of any city, 
town or village where such office is first situated, or where it may be situated 
later by virtue of a special resolution passed by the company. 

(3) The inclusion in the annual return of a company of a statement as 
to the address of its registered office shall not be taken to satisfy the obli¬ 
gation imposed by sub-sectiion (2). 

(4) If default is made in compljdng with the requirements of the section, 
the company, and every officer of the company who is in default, shall be 
punishable with fine which may extend to fifty rupees for every day during 
which the default contiues. 


147. Publication of name by company. — (1) Every company— 


(a) shall paint or affix its name 46 [and the address of its registered office], 
and keep the same painted or affixed, on the outside of every office or place 
in which its business is carried on, in a conspicuous position, in letters easily 
legible; and if the characters employed therefor are not those of the language, 
or of one of the languages, in general use in that locality, also in the 
characters of that language or of one of those languages; 

(b) shall have its name engraven in legible characters on its seal; and 

(c) shall have its name 48 [and the address of its registered office] men¬ 

tioned in legible characters in all its business letters, in all its bill heads 
and letter paper, and in all its notices 47 * * * and other official publica¬ 

tions; 48 [and also have its name so mentioned in all bills of exchange], 
hundies, promissory notes, endorsements, cheques and orders for money or 
goods purporting to be signed by or on behalf of the company, and in all 
bills of parcels, invoices, receipts and letters of credit of the company. 

(2) If a company does not paint or affix its name 48 [and the address of 
its registered office], or keep the same painted or affixed in the manner direct¬ 
ed by clause (a) of sub-section (1), the company, and every officer of the 
company who is in default, shall be punishable with fine which may extend 
to fifty rupees for not so painting or affixing its name 4r, [and the address of 
its registered office], and for every day during which its name 46 [and the 
address of its registered office], is not so kept painted or affixed. 

(3) If a company fails to comply with clause (b) or clause (c) of sub¬ 
section (1), the company shall be punishable with fine which may extend to 
five hundred rupees. 

. (4) If an officer of a company or any person on its behalf— 

(a) uses, or authorises the use of, any seal purporting to be a seal of the 
company whereon its name is not engraven in the manner aforesaid; 

(b) issues, or authorises the issue of. any business letter, bill head, letter 

paper, notice 49 * * * or other official publication of the company wherein 

[its name and the address of its registered office are] not mentioned in the 
manner aforesaid; 

(c) signs, or authorises to be signed, on behalf of the company, any bill of 
exchange, hundi, promissory note, endorsement, cheque, or order for money or 
goods wherein its name is not mentioned in the manner aforesaid; or 

(a) issues, or authorises the issue of, any bill of parcels, invoice, receipt 
or letter of credit of the company, wherein its name is not mentioned in the 
manner aforesaid; 


«SwArt 65 ^ f ° r “ twenty ' eight,; (w ’ ei ‘ 15-10-1965) 

JgThe word "advertisement” omitted by S. 34, ibid. 

49 Sr*' *bid., for "and in all bills of exchange.” 

50 w v rd r. advertisement” omitted by Act 65 of 1960, S. 34. 

^Sub*. by S. 34, ibid., for "its name is. 


lxxxiv 


THE COMPANIES ACT, 1956 


of 5 cer or Person shall be punishable with fine which mav extpnrf to 

hilf of Gd and shall further be personally liable to the holder of thp 

PP ^ han ! e ;u hUnd i’ P r e m,ss °ry note, cheque or order for money or goods 
for the amount thereof, unless it is duly paid by the company. 7 g00ds ' 

m PubUcat i? n of authorised as well as subscribed and paid-up capital — 

nll^ttL k-u S otl S e * adva rtisement or other official publication, or any busi- 
amnunt nf’th? h ?? d ? r letter paper, of a company contains a statement of the 
nfhpr rfffi, \ he a /J^ hor . ls ed capital of the company, such notice, advertisement or 
other official publication, such letter, bill head or letter paper, '•hall also contain 
a statement, in an equally prominent position and in equally conspicuous 

characters, of the amount of the capital which has been subscribed and the 
amount paid up. 

✓ in IP If default is made in complying with the requirements of sub-section 
r*/ ’ ® PP mpai ? y v and every officer of the company who is in default, shall be 
punishable with fine which may extend to one thousand rupees. 


Restrictions on Commencement of Business 

149. Restrictions on commencement of business.—( 1 ) Where a company 
having a share capital has issued a prospectus inviting the public to subscribe 
for its shares, the company shall not commence any business or exercise any 
borrowing powers, unless— 

(a) shares held subject to the payment of the whole amount thereof in 
cash have been allotted to an amount not less in the whole than the mini mum 
subscription; 

(b) every director of the company has paid to the company, on each cf 
the shares taken or contracted to be taken by him and for which he is liable 
to pay in cash, a proportion equal to the proportion payable on application 
and allotment on the shares offered for public subscription; 

(c) no money is. or may become, liable to be repaid to applicants for any 
shares or debentures which have been offered for public subscription by reason 
of any failure to apply for, or to obtain, permission for the shares or deben¬ 
tures to be dealt in on any recognized stock exchange; and 

(d) there has been filed with the Registrar a duly verified declaration by 
one of the directors or the secretary, in the prescribed form, that clauses (a), 
(b) and (c) of this sub-section, have been complied with. 

(2) Where a company having a share capital has not issued a prospectus 
inviting the public to subscribe for its shares, the company shall not com¬ 
mence any business or exercise any borrowing power, unless— 

(a) there has been filed with the Registrar a statement in lieu of pros¬ 
pectus; 

(b) every director of the company has paid to the company, on each of the 
shares taken or contracted to be taken by him and for which he is liable to 
pay in cash, a proportion equal to the proportion payable on application and 
allotment on the shares-payable in cash; and 

(c) there has been filed with the Registrar a duly verified declaration by 
one of the directors or the secretary, in the prescribed form, that clause (b) of 
thi£ sub-section has been complied with. 

51 [(2-A) (1) Without prejudice to the provisions of sub-section (1) and 
sub-section (2) a company having a share capital, whether or not it has issued 
a prospectus inviting the public to subscribe for its shares, shall not at any 
time commence any business: 

(a) if such company is a company in existence immediately before tne 

commencement of the Companies (Amendment) Act, 1965, in relation to any 
of the objects stated in its memorandum in pursuance of clause (c) of sub-sec¬ 
tion (1) of section 13; , . . 

(b) if such company is a company formed after such commencement, in 

relation to any of the objects stated in its memorandum in pursuance of sub¬ 
clause (ii) of clause (d) of sub-section (1) of the said section, 


unless,— . 

(*) the company has approved of the commencement of any such business 
by a special resolution passed in that behalf by it m general meeting. Mid ■ 

(ii) there has been filed with the Registrar a duly verified declaration by 
one of the directors or the secretary, in the prescribed form, that clause 

as the case may be, sub-section (2-B) has been complied with, 


oi ins. by Act 31 of 1965, S. 15 (w.e.f. 16-10-1965). 
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onH if the company commences any such business in contravention of this 
^section eveiw person who is responsible for the contravention shall, with- 
nut"preju dice to any other liability, be punishable with fine which may extend 
tn five hundred rupees for every day during which the contravention continues. 
10 Explanation. —A company shall be deemed to commence any business with¬ 
in the meaning of clause (a) if and only if it commences any new business 
which is not germane to the business which it is carrying on at the commence¬ 
ment of the Companies (Amendment) Act, 1965, in relation to any of the 

obiects referred to in the said clause. . 4 x 

(2-B) Notwithstanding anything contained in sub-section (2-A) where no 
such special resolution as is referred to in that sub-section is passed but the 
votes cast (whether on a show of hands or, as the case may be, on a poll) in 
favour of the proposal to commence any business contained in the resolution 
moved in that general meeting (including the casting vote, if any, of the 
chairman) by members who, being entitled so to do, vote in person, or where 
proxies are allowed, by proxy, exceed the votes, if any, cast against the propo¬ 
sal by members so entitled and voting, the Central Government may on an 
application made to it by the Board of directors in this behalf allow the com¬ 
pany to commence such business as if the proposal had been passed by a 
special resolution by the company in general meeting.] 

(3) The Registrar shall, on the filing of a duly verified declaration m 
accordance with the provisions of sub-section (1) or sub-section (2), as the case 
may be, and, in the case of a company which is required by sub-section (2) to 
file a statement in lieu of prospectus, also of such a statement, certify that the 
company is entitled to commence business, and that certificate shall be con¬ 
clusive evidence that the company is so entitled. 

(4) Any contract made by a company before the date at which it is entitled 
to commence business shall be provisional only, and shall not be binding on 
the company until that date, and on that date it shall become binding. 

(5) Nothing in this section shall prevent the simultaneous offer for subs¬ 
cription or allotment of any shares and debentures or the receipt of any money 
payable on application for debentures. 

(6) If any company commences business or exercises borrowing powers in 
contravention of this section, every person who is responsible for the contraven¬ 
tion shall, without prejudice to any other liability, be punishable with fine 
which may extend to five hundred rupees for every day during which the 
contravention continues. 

(7) Nothing in this section shall apply to— 

(a) a private company; or 

(b) a company registered before the first day of April, 1914, which has 
not issued a prospectus inviting the public to subscribe for its shares. 

52 * * * * * 

Registers of Members and Debenture Holders 

150. Register of members.—(1) Every company shall keep in one. or 
more books a register of its members, and enter therein the following 
particulars; — 

(a) the name and address, and the occupation, if any, of each member; 

(b) in the case of a company having a share capital, the shares held by 
each member, distinguishing each share by its number, and the amount paid 
or agreed to be considered as paid on those shares; 

(c) the date at which each person was entered in the register as a 
member; and 

(d) the date at which any person ceased to be a member: 

Provided that where the company has converted any of its shares into 
ch K iL nd glven notice of the conversion to the Registrar, the register shall 
fv, OW v e am ount of stock held by each of the members concerned instead of 
me snares so converted which were previously held by him. 

made in comP^ng with sub-section (1), the company, and 
whirh °{ th ? ^mpany who is in default, shall be punishable with fine 

continues 37 extend to fifty ru P ees for every day during which the default 

Index of members.—(1) Every company having more than fifty 
members shall, unless the register of members is in such a form as in itself 

indexfo/tht n^ ndCX ,’v£ eep a V nde * ^hich may. be in the “a card 
index) of the names of the membe rs of the company and shall, within fourteen 

62 Sub-section (8) omitted by Act 65 of 1960, S. 35. 
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«£ ** madS *“ the ~ gister ° f “rs, 

sas?re 

of members. IndeX ShaI ’' 3t 3U timeS ’ be kept at the same P^ce as the register 
(4) If default is made in complying with sub-section (1) (2) nr r*\ +v,~ 

a« fine WrgL* ta ^ 

152. Register and index of debenture holders.—( 1 ) Every conmanv shall 

t^ei^ ° £ i£s ^tu^sU J$5 

holder* ^ nam<? and address ’ and the occupation, if any, of each debenture 


(b) the debentures held by each holder, distinguishing each debenture by 
its number, and the amount paid or agreed to be considered as paid on those 
debentures; 

(c) the date at which each person was entered in the register as a deben¬ 
ture holder; and 

(d) the date at which any person ceased to be a debenture holder. 

(2) (a) Every company having more than fifty debenture holders shall, 
unless the register of debenture holders is in such a form as in itself to consti¬ 
tute an index, keep an index (which may be in the form of a card index) of 
the names of the debenture holders of the company and shall, within fourteen 
days after the date on which any alteration is made in the register of deben¬ 
ture holders, make the necessary alteration in the index. 

(b) The index shall, in respect of each debenture holder, contain a suffi¬ 
cient indication to enable the entries relating to that holder in the register to 
be readily found. 

(3) If default is made in complying with sub-section (1) or (2), the com¬ 
pany, and every officer of the company who is in default, shall be punishable 
with fine which may extend to fifty rupees. 

(4) Sub-sections (1) to (3) shall not apply with respect to debentures which, 
ex facie, are payable to the bearer thereof. 


153. Trusts not to be entered on register.—No notice of any trust, express, 
implied or constructive, shall be entered on the register of members or of 
debenture holders, 53 * * * 

54 [153-A. Appointment of public trustee.—The Central Government may, 
by notification in the Official Gazette, appoint a person as public trustee to 
discharge the functions and to exercise the rights and powers conferred on 
him by or under this Act. 

153-B. Declaration as to shares and debentures held in trust.—(1) Not¬ 
withstanding anything contained in section 153, where any shares in, or deben¬ 
tures of, a company are held in trust by any person (hereinafter referred to 
as the trustee), the trustee shall, within such time and in such form as may 
be prescribed, make a declaration to the public trustee. 

(2) A copy of the declaration made under sub-section (1) shall be sent. by 
the trustee to the company concerned, within twenty-one days, after the dec 

rat i°n has been sent to the public Uon as required by this section 

he shall be punishable with fine which may extend to five thousand rupees 
and in the case of a continuing failure, with a further fine which may^exte 
to one hundred rupees for every day during which the failure continues 
to on f, if a trustee makes in a declaration aforesaid any statement which is 

false and which he knows or believes to be false or does not Jjfmay Extend to 
he shall be punishable with imprisonment for a term which y 

tW ° ( 4 )Thc an p d rovis?on W s it o£ tots section and section 187-B shali not apply in 

relat (a) n where 4 toeTrust is not created by instrument in writing; or _ 


or 


be receivable by the Registrar” omitted by Act 53 of 1963, S. 6 


03 The words 

(w.e.f. 1-1-1964). i 1Q -., 

04 ins. by S. 7, Ibid., (w.e.f. 1-1-1964). 
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(b) even if the trust is created by instrument in writing, 55 [where the 
value of the shares in, or debentures of, a company, held in trust]; 

(i) does not exceed one lakh of rupees, or . , „ _ , . , 

(ii) exceeds one lakh of rupees but does not exceed either five lakhs of 
rupees or twenty-five per cent of the paid-up share capital of the company, 

whichever is less. . _ , 

56 [Explanation. —The expression “the value of the shares in, or debentures 

of, a company” in clause (b) means: . , , . „ 

(i) in the case of shares or debentures acquired by way of allotment or 
transfer for consideration, the cost of acquisition thereof, and 

(ii) in any other case, the paid-up value of the shares or debentures]. 

154. Powers to close register of members or debenture holders.— (1) A 
company may, after giving not less than seven days’ previous notice by 
advertisement in some newspaper circulating in the district in which the regis¬ 
tered office of the company is situate, close the register of members or the 
register of debenture holders for any period or periods not exceeding in the 
aggregate forty-five days in each year, bu, 0 not exceeding thirty days at any 

0nG (2) If the register of members or of debenture holders is closed without 
giving the notice provided in sub-section (1), or after giving shorter notice 
than that so provided, or for a continuous or an aggregate period in excess 
of the limits specified in that sub-section, the company, and every officer of 
the company who is in default, shall be punishable with fine which may extend 
to five hundred rupees for every day during which the register is so closed. 

155. Power of Court to rectify register of members.— (1) If— 

57 [(a) the name of any person— . , 

(1) is without sufficient cause, entered in the register of members of a 

company, or • _ . 

^ (ii) after having been entered in the register, is, without sufficient cause, 

omitted therefrom; or] 

(b) default is made, or unnecessary delay takes place, in entering on the 
register the fact of any person having become, or ceased to be, a member; 

the person aggrieved, or any member of the company, or the company, may 
apply to the Court for rectification of the register. 

(2) The Court may either reject the application or order rectification of 
the register; and in the latter case, may direct the company to pay the 
damages, if any, sustained by any party aggrieved.. 

In either case, the Court in its discretion may make such order as to costs 
as it thinks fit. 

(3) On an application under this section, the Court— 

(a) may decide any question relating to the title of any person who is a 
party to the application to have his name entered in or omitted from the 
register, whether the question arises between members or alleged members, 
or between members or alleged members on the one hand and the company 
on the other hand; and 

(b) generally, may decide any question which it is necessary or expedient 
to decide in connection with the application for rectification. 

(4) From any order passed by the Court on the application, or on any 
issue raised therein and tried separately, any appeal shall lie on the grounds 
mentioned in section 100 of the Code of Civil Procedure, 1908— 

(a) if the order be passed by a District Court, to the High Court; 

(Wif the order be passed by a single Judge of a High Court consisting of 
three or more Judges, to the Bench of that High Court. 

"[(5) The provisions of sub-sections (1) to (4) shall apply in relation to 
the rectification of the register of debenture holders as they apply in relation 
to the rectification of the register of members.] 


156. Notice to Registrar of rectification of register.—In the case of a 
company required by this Act to file a list of its members 69 [and a list of its 
debenture holders] with the Registrar, the 90 [Court], when making an order 
for rectification of the register,. shall, by its order, direct notice of the recti- 

^Subs. by Act 31 of 1965, S. 16, for certain words (w.e.f. 15-10-1965). 

SS 15 - by S. 16, ibid, (w.e.f. 15-10-1965). 

H Subs, by Act 65 of 1960, S. 36, for cl. (a). 

Z Jw. by Act 65 of 1960, S. 36. 

2 by S. 37, ibid. 

Subs, by Act 17 of 1967 (w.ei. 1-4-1967). 
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days'teom the date of^L^akfnTWe' 

und^- 1 ^ tSTS in^rawing up ^g,« 

and in obtaining a copy of that order shall be excluded.] th [Court] 

Foreign Registers of Members or Debenture Holders 

t™ 1 SHm We m'°; company to keep foreign register of members or deben- 
ture holders. (1 ) A company which has a share capital or which has issued 

nn?<fidt U Tn S H- may, i lf so auth ? r J sed ^ its articles, keep in any State or country 
tiw CU J ndia a br f nch register of members or debenture holders resident in 
that State or country (in this Act called a “foreign register”) 

. ( ?) The company shall, within 62 [thirty days] from the date of the open- 

°L any £ orei § n register, file with the Registrar notice of the situation of 
the office where such register is kept; and in the event of any change in the 
situation of such office or of its discontinuance, shall, within r --[thirty davsl 
from the date of such change or discontinuance, as the case may be, file notice 
with the Registrar of such change' - ' or discontinuance. 

/ox {P If default is made in complying with the requirements of sub-section 
( 2 ', .the company, and every officer of the company who is in default, shall be 
punishable with fine which may extend to fifty rupees for every day durin * 7 
which the default continues. 


I 08 . Provisions as to foreign registers.—( 1 ) A foreign register shall be 
deemed to be part of the company’s register (in this section called the “princi¬ 
pal register”) of members or of debenture holders, as the case may be. 

(2) A foreign register shall be kept, shall be open to inspection and may 
be closed, and extracts may be taken therefrom and copies thereof may be 
required, in the same manner, mutatis mutandis as is applicable to the princi¬ 
pal register under this Act, except that the advertisement before closing the 
register shall be inserted in some newspaper circulating in the district whereir# 
the foreign register is kept. 

(3) (a) The Central Government may, by notification in the Official Gazette. 
direct that the provisions of clause (b) shall apply, or cease to apply, to foreign 
registers kept in any State or country outside India. 

(b) If a foreign register is kept by a company in any State or country to 
which a direction under clause (a) applies for the time being, the decision of 
any competent Court in that State or country in regard to the rectification of 
the register shall have the same force and effect as if it were the decision of 
a competent Court in India. 

(4) The company shall— 

(a) transmit to its registered office in India a copy of every entry in any 
foreign register as soon as may be after the entry is made; and 

(b) keep at such office a duplicate of every foreign register duly entered 

up from time to time. , 

(5) Every such duplicate shall, for all the purposes of this Act, be deemed 
to be part of the principal register. 

( 6 ) Subject to the provisions of this section with respect to the duplicate 
registers, the shares or debentures registered in any foreign register shall be 
distinguished from the shares or debentures registered in the principal register 
and in every other foreign register; and no transaction with respect to any 
shares or debentures registered in a foreign register shall, during the continu¬ 
ance of that registration, be registered in any other register. 

(7) The company may discontinue the keeping of any foreign register; and 
thereupon all entries in that register shall be transferred to some oiner foreign 
register kept by the company in the same part of the world or to the principal 


re ° 1 S ( 8 ) F Subject to the provisions of this Act, a company may, by its articles, 
make such regulations as it thinks fit in regard to its f °reign -nd 

(9) If default is made in complying with sub-section (4). the c °™P?n> • 
every officer of the company who is in default, shall be punishable with n..e 

which may extend to fifty rupees. 


Annual Returns 

1S9 Annual return to be made by company having a share capital.—(1) 
Ev ery company having a share capital shall, within “[sixty] d ays from ^he 

oi Subs, by S. 62 and Sch., ibid. for “fourteen” (w.e.f l5-10-lS^). 

Si&: Acf3i an of 1*5, 
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, 9V on W hich each of the annual general meetings referred to in section 166 
held prepare and file with the Registrar a return containing the particulars 
specified in Part I of Schedule V, as they stood on that day, regarding— 

(a) its registered office, 

(b) the register of its members, 

(c) the register of its debenture holders, 

(d) its shares and debentures, 

(e) its indebtedness, 

(f) its members and debenture holders, past and present, and 

(g) its directors, managing directors, managing agents, secretaries and 
treasurers, 64 [managers and secretaries], past and present: 

65 [Provided that if any of the two immediately preceding returns has 
given as at the date of the annual general meeting with reference to which 
it was submitted, the full particulars required as to past and present members 
and the shares held and transferred by them, the return in question may 
contain only such of the particulars as relate to persons ceasing to be or 
becoming members since that date and to shares transferred since that date 
or to changes as compared with that date in the number of shares held by a 

member. # 

Explanation .—Any reference in this section or in section 160 or 161 or in 
any other section or in Schedule V to the day on which an annual general 
meeting is held or to the date of the annual general meeting shall, where the 
annual general meeting for any year has not been held, be construed as a 
reference to the latest day on or before which that meeting should have been 
held in accordance with the provisions of this Act.] 

(2) The said return shall be in the Form set out in Part II of Schedule V 
or as near thereto as circumstance admit 66 [and where the return is filed 
even though the annual general meeting has not been held on or before the 
latest day by which it should have been held in accordance with the provisions 
of this Act, the company shall file with the return a statement specifying the 
reasons for not holding the annual general meeting]: 

Provided that where the company has converted any of its shares into 
stock and given notice of the conversion to the Registrar, the list referred to 
in paragraph 5 of Part I of Schedule V shall state the amount of stock held 
by each of the members concerned instead of the shares so converted pre¬ 
viously held by him. 


160. Annual return to be made by company not haying a share capital.— 
(1) Every company not having a share capital shall, within 67 [sixty] days from 
the day on which each of the annual general meetings referred to in section 
166 is held, prepare and file with the Registrar a return stating the following 
particulars as they stood on that day: — 

(a) the address of the registered office of the company; 

6 B [(aa) the names of members and the respective dates on which they 
became members and the names of persons who ceased to be members since 
the date of the annual general meeting of the immediately preceding year, 
and the dates on which they so ceased;] 

(b) all such particulars with respect to the persons who, at the date of the 
return, were the directors of the company, its managing agent, its secretaries 
and treasurers, 69 (its nlanager and its secretary) as are set out in section 303. 

(2) There shall be annexed to the return a statement containing parti¬ 
culars of the total amount of the indebtedness of the company as on the day 
aforesaid in respect of all charges which are or were required to be registered 
with the Registrar under this Act or under any previous companies law, or 
which would have been required to be registered under this Act if they had 
been created after the commencement of this Act. 


161. Further provisions regarding annual return and certificate to be 
annexed thereto. —( 1 ) The copy of the annual return filed with the Registrar 
under section 159 or 160, as the case may be, shall be signed both by a director 
and by the managing agent, secretaries and treasurers, manager or secretary 
of the company, or where there is no managing agent, secretaries and treasurers. 


64 Subs, by Act 65 of 19C0, S. 38; for “and managers”. 

05 Ins. by S. 38, ibid. 

Ins. by Act 65 of 1960, S. 38. 

07 Subs, by Act 31 of 1965, S. 62 and Sch., for “forty-two” (w.c.f. 15-10-1965). 
os Ins. by Act 65 of 1960, S. 39. 

Subs, by Act 65 of 1960, S. 39, for “and its manager”. 
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manager or secretary, by two directors of the company, one of whom shall he 
the managing director where there is one. ail De 

„ + 4 2) . The f e s 5 a i 1 a i s ° be , filed with the Registrar along with the return a 
certificate signed by both the signatories of the return, stating— 

(a) that the return states the facts as they stood on the day of the annual 

general meeting aforesaid, correctly and completely; 70 * * * 

71 [(aa) that since the date of the last annual return the transfer of all 
shares and debentures and the issue of all further certificates of shares and 
debentures have been appropriately recorded in the books maintained for the 
purpose; and] 

(b) In the case of a private company also, (i) that the company has not 
since the date of the annual general meeting with reference to which the last 
return was submitted, or in the case of a first return, since the date of the 
incorporation of the company, issued any invitation to the public to subscribe 
for any shares or debentures of the company, and (ii) that where the annual 
return discloses the fact that the number of members of the company exceeds 
the fifty, the excess consists wholly of persons who under sub-clause (b) of 
clause (iii) of sub-section (1) of section 3 are not to be included in reckoning 
the number of fifty. 


162. Penalty and interpretation.— (1) If a company fails to comply with 
any of the provisions contained in section 159, 160 or 161, the company, and 
every officer of the company who is in default, shall be punishable with fine 
which may extend to fifty rupees for every day during which the default 
continues. 

(2) For the purposes of this section and sections 159, 160 and 161, the 
expressions “officer” and “director” shall include any person in accordance 
with whose directions or instructions the Board of directors of the company 
is accustomed to act. 


General provisions regarding registers and returns 

163. Place of keeping, and inspection of registers and returns.—(1) The 
register of members commencing from the date of the registration of the com¬ 
pany, the index of members, the register and index of debenture holders, and 
copies of all annual returns prepared under sections 159 and 160, together 
with the copies of certificates and documents required to be annexed thereto 
under sections 160 and 161, shall be kept at the registered office of the 


company; , ... A 

72 [Provided that such registers, indexes, returns and copies of certificates 

and documents or any or more of them may, instead of being kept at the 
registered office of the company, be kept at any other place within the city, 
town or village in wfiich the registered office is situate, if 

(i) such other place has been approved for this purpose by a special reso¬ 
lution passed by the company in general meeting, 3 [and] 

74 (ii)* * * * 

(iii) the Registrar has been given in advance a copy of the proposed 

SpeC1 7 ?[ ( 5 a? 1 Notwithstanding anything contained in sub-section (1), ^n - 

tral Government may make rules for the preservation and for the disposal, 
whether^^y "destruction or otherwise, of the registers, indexes returns and 

copies of certificates .and other documents referred to in 

^ ThP roisters indexes, returns, and copies of certificates ana ome 

documlnTs referred to to subjection (1) shall except when the register of 

"" siTSi '» s ■-«...» 

section (1) without fee or additional fee, as the case may e, o 


70 The word “and” omitted by S. 40, ibid. 

71 Ins. by S. 40, ibid. 

72 ins. by Act 65 of 1960, S. 41. 

73 Jns. by Act 31 of 1965, S 17 (w.e* 15--10--1965). 

74 Cl. (ii) omitted by S. 17, tbid. (w.e.f. 15 - 10 - 1 **;. 
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(b) require a copy of any such register, index or copy or of any part 
thereof, on payment of six annas for every one hundred words or fractional 

oart thereof required to be copied. . , 

(4) The company shall cause any copy required by any person under 
clause (b) of sub-section (3) to be sent to that person within a period of ten 
days, exclusive of non-working days, commencing on the day next after the 
day on which the requirement is received by the company. 

(5) If any inspection, or the making of any extract required under this 
section, is refused, or if any copy required under this section is not sent 
within the period specified in sub-section (4), the company, and every officer 
of the company who is in default, shall be punishable, in respect of each 
offence, with fine which may extend to fifty rupees for every day during which 
the refusal or default continues. 

(6) The Court may also, by order, compel an immediate inspection of the 
document, or direct that the extract required shall forthwith be allowed to be 
taken by the person requiring it, or that the copy required shall forthwith 
be sent to the person requiring it, as the case may be. 

164. Registers, etc., to be evidence.—The register of members, the register 
of debenture holders, and the annual returns, certificates and statements refer¬ 
red to in sections 159, 160 and 161 shall be prima facie evidence of any matters 
directed or authorised to be inserted therein by this Act. 

Meetings and Proceedings 

165. Statutory meeting and statutory report of company.—(1) Every com¬ 
pany limited by shares, and every company limited by guarantee and having 
a share capital, shall, within a period of not less than one month nor more 
than six months from the date at which the company is entitled to commence 
business, hold a general meeting of the members of the company, which shall 
be called “the statutory meeting”. 

(2) The Board of directors shall, at least twenty-one days before the day 
on which the meeting is held, forward a report (in this Act referred to as 
“the statutory report”) to every member of the company: 

Provided that if the statutory report is forwarded later than is required 
above, it shall, notwithstanding that fact, be deemed to have been duly for¬ 
warded if it is so agreed to by all the members entitled to attend and vote at 
the meeting. 

(3) The statutory report shall set out— 

(a) the total number of shares allotted, distinguishing shares allotted as 
fully or partly paid up otherwise than in cash, and stating in the case of 
shares partly paid up, the extent to which they are so paid up, and in either 
case, the consideration for which they have been allotted; 

(b) the total amount of cash received by the company in respect of all 
the shares allotted, distinguished as aforesaid; 

(c) an abstract of the receipts of the company and of the payments made 
thereout, up to a date within seven days of the date of the report, exhibiting 
under distinctive headings the receipts of the company from shares and deben¬ 
tures and other sources, the payments made thereout, and particulars con¬ 
cerning the balance remaining in hand, and an account or estimate of the 
preliminary expenses of the company, showing separately any commission or 
discount paid or to be paid on the issue or sale of shares or debentures; 

(d) the names, addresses and occupations of the directors of the company 
and of its auditors; and also, if there be any, of its managing agent, secretaries 
and treasurers, manager and secretary; and the changes, if any, which have 
occurred in such names, addresses and occupations since the date of the incor¬ 
poration of the company; 

(e) the particulars of any contract which, or the modification or the pro¬ 
posed modification of which, is to be submitted to the meeting for its approval, 
together in the latter case with the particulars of the modification or proposed 
modification; 

(/) the extent, if any, to which each underwriting contract, if any, has 
not been carried out, and the reasons therefor; 

. (e) the arrears, if any, due on calls from every director; from the mana¬ 

ging agent, every partner of the managing agent, every firm in which the 
managing agent is a partner, and where the managing agent is a private 
company, every director thereof; from the secretaries and treasurers; where 
they are a firm, from every partner therein; and where they are a private 
company, from every director thereof; and from the manager; and 

(h) the particulars of any commission or brokerage paid or to be paid in 
connection with the issue or sale of shares or debentures to any director; to 
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the managing agent, any partner of the managing agent, any firm in which 
the managing agent is a partner; and where the managing agent is a private 
company, to any director thereof; to the secretaries and treasurers; where they 
are a firm, to any partner therein; and where they are a private company to 
any director thereof; or to the manager. 

(4) The statutory report shall be certified as correct by not less than two 
directors of the company one of whom shall be a managing director where 
there is one. 

After the statutory report has been certified as aforesaid, the auditors of 
the company shall, in so far as the report relates to the shares allotted by the 
company, the cash received in respect of such shares and the recepits and 
payments of the company rs * * *. certify it as correct. 

(5) The Board shall cause a copy of the statutory report certified as is 
required by this section to be delivered to the Registrar for registration forth¬ 
with, after copies thereof have been sent to the members of the company. 

(6) The Board shall cause a list showing the names, addresses and occu¬ 
pations of the members of the company, and the number of shares held by 
them respectively to be produced at the commencement of the statutory meet¬ 
ing, and to remain open and accessible to any member of the company during 
the continuance of the meeting. 

(7) The members of the company present at the meeting shall be at 
liberty to discuss any matter relating to the formation of the company or 
arising out of the statutory report, whether previous notice has been given or 
not; but no resolution may be passed of which notice has not been given in 
accordance with the provisions of this Act. 

(8) The .meeting may adjourn from time to time, and at any adjourned 
meeting, any resolution of which notice has been given in accordance with 
the provisions of this Act, whether before or after the former meeting, may be 
passed; and the adjourned meeting shall have the same powers as an original 
meeting. 

(9) If default is made in complying with the provisions of this section, 
every director or other officer of the company who is in default shall be 
punishable with fine which may extend to five hundred rupees. 

(10) This section shall not apply to a private company. 


166. Annual general meeting.— T6 [(l) Every company shall in each year 
hold in addition to any other meetings a general meeting as its annual general 
meeting and shall specify the meeting as such in the notices calling it; and not 
more than fifteen months shall elapse between the date of one annual general 
meeting of a company and that of the next: 

Provided that a company may hold its first annual general meeting within 
a period of not more than eighteen months from the date of its incorporation, 
and if such general meeting is held within that period it shall not be nece^ 
sary for the company to hold any annual general meeting in the year of its 

incorporation or in the following year: . 

Provided further that the Registrar may, for any special reason, extend 

the time within which any annual general meeting (not *fy h g J* e J^* h ?^ U 
ppneral meetin 0 ) shall be held, by a period not exceeding three months. J 

* (2) Every annual general meeting shall be calle,d for ““Se 

hours, on a day that is not a public holiday a^^LSgi* 1 ^ Stytown w 
registered office of the company or at some other place within the city. # 

viilapp in which the registered office of the company is situate • 

srs 


pames 


may impose: 

Provided further that— . 

(a, a public company or a pnva.e company which * 

mg b s U and 01 Z a y y also a by a resolution passed in one annual general meeting fix 
th! time for its subsequent annual ^ot^a ™ubsid!lry of a public company. 

thereof, fi^tiTe^taes^s well as^he place for its annual general meeting.] 

7.'. The words “on capital account”, omitted by Act 65 of 1960, S. 42. 

5“ at 41,6 — - 1 

general meeting;’ omitted by Act 65 of 1960, S. 45. 

78 Ins. by S. 43, ibid. 
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167. Power ol Central Government to call annual general meeting.—(1) 

If default is made in holding an annual general meeting in accordance with 
section 166, the Central Government may, notwithstanding anything in this 
Act or in the articles of the company, on the application of any member of 
the company, call, or direct the calling of, a general meeting of the company 
and give such ancillary or consequential directions as the Central Govern¬ 
ment thinks expedient in relation to the calling, holding and conducting of 
the meeting. 

Explanation .—The directions that may be given under this sub-section 
may include a direction that one member of the company present in person 
or by proxy shall be deemed to constitute a meeting. 

(2) A general meeting held in pursuance of sub-section (1) shall, subject 
to any directions of the Central Government, be deemed to be an annual 
general meeting of the company. 

168. Penalty for default in complying with section 166 or 167.—If default 
is made in holding a meeting of the company in accordance with section 166, 
or in complying with any directions of the Central Government under sub¬ 
section (1) of section 167, the company, and every officer of the company 
who is in default, shall be punishable with fine which may extend to five 
thousand rupees 79 [and in the case of a continuing default, with a further fine 
which may extend to two hundred and fifty rupees for every day after the 
first during which such default continues.] 

169. Calling of extraordinary general meeting on requisition.—(1) The 
Board of directors of a company shall, on the requisition of such number of 
members of the company as is specified in sub-section (4), forthwith proceed 
duly to call an extraordinary general meeting of the company. 

(2) The requisition shall set out the matters for the consideration of 
which the meeting is to be called, shall be signed by the requisitionists, and 
shall be deposited at the registered office of the company. 

(3) The requisition may consist of several documents in like form, each 
signed by one or more requisitionists. 

(4) The number of members entitled to requisition a meeting in regard 
to any matter shall be— 

(a) in the case of a company having a share capital, such number of 
them as hold at the date of the deposit of the requisition, not less than one- 
tenth of such of the paid-up capital of the company as at that date carries 
the right of voting in. regard to that matter; 

(b) in the case of a company not having a share capital, such number 
of them as have at the date of deposit of the requisition not less than one- 
tenth of the total voting power of all the members having at the said date 
a right to vote in regard to that matter. 

(5) Where two or more distinct matters are specified in the requisition, 
the provisions of sub-section (4) shall apply separately in regard to each -such 
matter; and the requisition shall accordingly be valid only in respect of 
those matters in regard to which the condition specified in that sub-section is 
fulfilled. 

(6) If the Board does not, within twenty-one days from the date of the 

deposit of a valid requisition in regard to any matters, proceed duly to call 
f meeting for the consideration of those matters on a day not later than 
forty-five days from the date of the deposit of the requisition, the meeting 
may be called— , 

(a) by the requisitionists themselves, 

(b) in the case of a company having a share capital, by such of the 
requisitionists as represent either a majority in value of the paid-up share 
capital held by all of them or not less than one-tenth of such of the paid-up 
snare capital of the company as is referred to in clause (a) of sub-section (4). 
whichever is less; or 

« • c ^. in . the case of a company not having a share capital, by such of the 
aii qi Jlf ltlonists as re P resen t not less than one-tenth of the total voting power of 

“je members of the company referred to in clause (b) of sub-section (4). 
_ £a JPlanation.—For the purposes of this sub-section, the Board shall, in the 

° f a meetihg at which a resolution is to be proposed as a special resolu- 
222* De deemed not to have duly convened the meeting if they do not give 

,£ ot i ce there °* as is required by sub-section (2) of section 189 
of them^- meeting caUed under sub-section (6) by the requisitionists or any 

78 Ins. by Act 65 of 1960, S. 44. 
lcl—37 
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(a) shall be called in the same ma n ner, as nearly as possible, as that in 
which meetings are to be called by the Board; but 

(b) shall not be held after the expiration of three months from the date 
of the deposit of the requisition. 

Explanation .—Nothing in clause (b) shall be deemed to prevent a meeting 
duly commenced before the expiry of the period of- three months aforesaid, 
from adjourning to some day after fhe expiry of that period. 

- (8) Where two or more persons hold any shares or interest in a company 
jointly, a requisition, or a notice calling a meeting, signed by one or some 
only of them shall, for the purposes of this section, have the same force and 
effect as if it had been signed by all of them. 

(9) Any reasonable expenses incurred by the requisitionists by reason of 
the failure of the Board duly to call a meeting shall be repaid to the requi¬ 
sitionists by the company; and any sum so repaid shall be retained by the 
company out of any sums due or to become due from the company by way 
of fees or other remuneration for their services to such of the directors as 
were in default. 


170. Sections 171 to 186 to apply to meetings.—(1) The provisions of sec¬ 
tions 171 to 186— 

( 1 ) shall, notwithstanding anything to the contrary in the articles of the 
company, apply with respect to general meetings of a public company, and 
of a private company which is a subsidiary of a public company; and 

(ii) shall, unless otherwise specified therein or unless the articles of the 
company otherwise provide, apply with respect to general meetings of a private 
company which is not a subsidiary of a public company. 

(2) (a) Section 176, with such adaptations and modifications, if any, a9 
may be prescribed, shall apply with respect to meetings of any class of 
members, or of debenture holders or any class of debenture holders, of a 
company, in like manner as it applies with respect to general meetings of the 


company. 

(b) Unless the articles of the company or a contract binding on the 
persons concerned otherwise provide, sections 171 to 175 and sections 177 to 
186 with such adaptations and modifications, if any, as may be prescribed 
shall apply with respect to meetings of any class of members, or of debenture 
holders or any class of debenture holders, of a company, in like manner as 
they apply with respect to general meetings of the company. 

171. Length of notice for calling meeting.— (1) A general meeting of a 
company may be called by giving not less than twenty-one days notice in 


(2) A general meeting may be called after giving shorter notice than 
that specified in sub-section (1), if consent is accorded thereto— 

(1) in the case of an annual general meeting, by all the members entitled 

t0 in^he* case* of any other meeting, by members of the company (a) 

holding, if the company has a share capital, not less than 95 per cent o 
such part of the paid-up share capital of the company as gives a r i|kt 

vote at the meeting, or (b) having, if the company has no share capital. 

not less than 95 per cent of the total voting power exercisable at that 

mee Provided ^at where any members of a company are entitled to vote 
only on some resolution or resolutions to be moved at a meeting and not o 
fhe others those members shall be taken into account for the Proses of 
sub-sectiSS In respect of the former resolution or resolutions and not in 

respect of the latter. .. . 

172 Contents and manner of service of notice and persons on whom i it is 

Simeetinf, °and 

of the business to be transacted thereat. . *_ 

(2) Notice of every meeting of the company shall be £ive 

$ to every member of the company, in any manner authorised by sub¬ 
sections (1) to (4) of sectio J 1 .. 1 53 j to ebare in consequence of the death or 

?med: n or ^U Tu P ch an J °add h ress P Ss be/n so supplied, by giving the nobce 
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in any manner in which it might have been given if the death or insolvency 
had not occurred; and 

(ii) to the auditor or auditors for the time being of the company, in any 
manner authorised by section 53 in the case of any member or members of 
the company: 

•° [Provided that where the notice of a meeting is given by advertising 
the same m a newspaper circulating in the neighbourhood of the registered 
office of the company under sub-section (3) of section 53, the statement of 
material facts referred to in section 173 need not be annexed to the notice 
as required by that section but it shall be mentioned in the advertisement 
toat J? e „,! tateme “ t has been forwarded to the members of the company 1 
(3) The accidental omission to give notice to, or the non-receipt of 
notice_by, any member or other person to whom it should be given shall not 
invalidate the proceedings at the meeting. 

173 ; Explanatory statement to be annexed to notice. —(i) For the pur¬ 
poses of this section— ^ 

general meeting, all business to be trans- 
■ wtf* mg be de ®p*ed special, with the exception of business 

-*: ons ,J de r a tion of the accounts, balance-sheet and the report 

actors, (it), the declaration of a dividend, 
(m) the appointment of directors in the place of those retiring, and (iv) the 
appointment of, and the fixing of the remuneration of, the auditors; mid - 
}?{ 3. tb ® casG °f other meeting, all business shall be deemed special. 
(2) Where any items of business to be transacted at the meeting are 
tG special as aforesaid, there shall be annexed to the notice of the 
a ^atement setting out all material facts concerning each such item 

it JS?* Ulg m Particular « l [the nature of the concern or interest]! 

any’ therein, of every director, the managing agent, if any the secretaries 
and .treasurers, if any, and the manager, if any: ' y ’ Secre tanes 

fmnMfS? wbe £ e i , any item of special business as aforesaid to be 

tmnsarted at a meeting of the company relates to, or affects, any other oom- 

dir%tor h the 3 ^an«^n! hareh interGSt 111 that other comply of eveTy 

2£fthe JSS.XPIJ 111 * **¥*■& ^“y- the^secretaries and treasurers, if any 
in ’ i* ^_ ny ’ °* the first mentioned company shall also be set out 

{“fit statement if the extent of such shareholding interest is not less than 

ffiAana t ss» s%sizsajpajss A -"•=*“» 

for a meeting.~(i) Unless the articles of the company provide 

companv^fothp^SfiA flve “jjnbers personally present in the case of M [public 

SSESttAi Pub u C com P an y which has become such h° ~ii£!I D “S 

comp^ivl h« t T2. members V ersona]ly Present in the case o 

companyj shall b e the quorum for a meeting of the company 

dsrS&Hg jarssfsrfe Susrtrs 

in the next“week 1 "t C thl' s t 8 h m/ n «^ ^ stand adjourned to the same day 

SUCh (5°) t aVTh>i P la “p the Bo«l ^ day and at 

half an hour ftom't&’ttae aoMtatfd is n .°, t present wilhin 

Present shall be a quorum appomted tor aiding the meeting, the members 

«* .the company other- 


any 


.o 00 a s °ow < 

the said provisions. 


exercising 


’ w » vuaumau 

chairman under 


S SfiJ 5 ? AGt 65 of 1960, S. 45. — 

2 Jw. byS. A «, ibid! S * 46 for Kthe Mture of the interest”, 

Ub *‘ ** Act 31 of 1965 » S - ^ for certain word* (yr*£ 15-10-1965) 
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(3) If some other person is elected chairman as a result of the poll, he 
shall be chairman for the rest of the meeting. 

176. Proxies. — (1) Any member of a company entitled to attend and vote 
at a meeting of the company shall be entitled to appoint another person 
(whether a member or not) as his proxy to attend and vote instead of him¬ 
self; but a proxy so appointed shall not have any right to speak at the 
meeting: 

Provided that, unless the articles otherwise provide— 

(a) this sub-section shall not apply in the case of a company not having 
a share capital; 

(b) a member of a private company shall not be entitled to appoint more 
than one proxy to attend on the same occasion; and 

(c) a proxy shall not be entitled to vote except on a poll. 

(2) In every notice calling a meeting of a company which has a share 
capital, or the articles of which provide for voting by proxy at the meeting, 
there shall appear with reasonable prominence a statement that a member 
entitled to attend and vote is entitled to appoint a proxy, or, where that is 
allowed, one or more proxies, to attend and vote instead of himself, and that 
a proxy need not be a member. 

If default is made in complying with this sub-section as respects any 
meeting, every officer of the company who is in default shall be punishable 
with fine which may extend to five hundred rupees. 

81 [(3) Any provision contained in the articles of a .public company or of 
a private company which is a subsidiary of a public company, which specifies 
or requires a longer period than forty-eight hours before a meeting of the 
comoany, for depositing with the company or any other person any instru¬ 
ment appointing a proxy or any other document necessary to show the validity 
or otherwise relating to the appointment of a proxy in order that the appoint¬ 
ment may be effective at such meeting, shall have effect as if a period ol 
forty-eight hours had beep specified in or required by such provision for such 

deposit.]^ ^ p Urpose 0 f any meeting of a company, invitations to appoint 
as proxy a person or one of a number of persons specified in the invitations 
are issued at the company’s expense to any member entitled to have a notice 
of the meeting sent to him and to vote thereat by proxy <-very officer of the 
company who knowingly issues the invitations as aforesaid or wilfully autho¬ 
rises or permits their issue shall be punishable with fine which may extend 

t0 °Provided a that an officer shall not be punishable under ^ s ub-secUcm 
reason only of the issue to a member at his request in wntin of a form o 
appointment naming the prox*, or of a list of persons willing[to act.as PJ°»ejj 
if the form or list is available on request in writing to every member emiuea 

to vote at the meeting by proxy. 

(5) The instrument appointing a proxy shall 

(b) be s?g"ed ti by ''the d appointer or his attorney duly authorised in writing 
or if the appointer is a body corporate, be under its seal or be s.gned by an 

officer or an attorney duly authorised by it. out ^ 

(6) An instrument appointing a proxy, if in any of tht -. f< £ms t om 

Schedule IX. shall not be questioned on he round tha t ^% e t0 a ^Ses 

with any special requirements specified f?^ * of^the company, or on 

(7) Every member entitled to vote at a thp neriod begin- 

any resolution to be time 1 fix^d°for the commencement of the 

SSssasa ss&fj?. 

178. Chairman’s declaration of h re i ^ 3 n of in VO pu“f U ance h of section 177 that 

on” a* Thow"o? ^ 

cntryh^ ^thaVedec^in^^hc^ooks 1 containing the m inutes of the proceedings* 

81 Subs, by Act 65 of 1960, S. 47, for sub-section (3). 
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.. Amn onv shall be conclusive evidence of the fact, without proof of the 
nmriber'or^proportion of the votes cast in favour of or against such resolution 

179 Demand for poll. —(1) Before or on the declaration of the result of 

the voting on any resolution on a show of hands, a poll may be ordere o 
? e 4 oirpn hv the chairman of the meeting of his own motion, and shall be 
orfered to he tlScen by him on a demand made in that behalf by the persons 

° r P (a)Z the^case of a^ubhe company' by at least five members having the 

nVht to vote on the resolution and present in person or by proxy-, . , 

ght fM in the case of a private company, by one member having the right 
to vote on the resolution and present in person or by proxy if not more than 
seven* such members are personally present, and by two such members present 
m person or by proxy if more than seven such members are personally 

PrGS (c)' by any member or members present in person or by proxy and having 
not less than one-tenth of the total voting power in respect of the resolution. 


° r (d) bv any member or members present in person or by proxy and hold¬ 
ing shares in the company conferring a right to vote on the resolution being 
shares on which an aggregate sum has been paid up which is not less than 
one-tenth of the total sum paid up on all the shares conferring that n a ht. 

(2) The demand for a poll may be withdrawn at any time by the person 

or persons who made the demand. 

180. Time of taking poll.— (1) A poll demanded on a question of adjourn¬ 
ment shall be taken forthwith. , . . . 

(2) A poll demanded on any other question (not being a question relating 

to the election of a chairman which is provided for in section 175) shall be 
taken at such time not being later than forty-eight hours from the time when 
the demand was made, as the chairman may direct. 

181. Restriction on exercise of voting right of members who have not paid 
calls, etc.—Notwithstanding anything contained in this Act, the articles of a 
company may provide that no member shall exercise any voting right in 
respect of any shares'registered in his name on which any calls or other sums 
presently payable by him have not been paid, or in regard to which the com¬ 
pany has and has exercised any right of lien. 


182. Restrictions on exercise of voting right in other cases to be void.— 
A public company, or a private company which is a subsidiary of a public 
company, shall not prohibit any member from exercising his voting right on 
the ground that he has not held his share or other interest in the company 
for any specified period preceding the date on which the vote is taken, or on 
any other ground not being a ground set out in section 181. 

183. Right of member to use his votes differently.—On a poll taken at a 
meeting of a company, a member entitled to more than one vote, or his 
proxy, or other person entitled to vote for him, as the case may be, need not, 
if he votes, use all his votes or cast in the same way all the votes he uses. 


184. Scrutineers at poll.—(1) Where a poll is to be taken, the chairman 
of the meeting shall appoint two scrutineers to scrutinise the votes given on 
the poll and to report thereon to him. 

(2) The chairman shall have power, at any time before the result of the 
poll is declared, to remove a scrutineer from office and to fill vacancies in 
the office of scrutineer arising from such removal or from any other cause. 

(3) Of the two scrutineers appointed under this section, one shall always 
be a member (not being an officer or employee of the company) present at the 
meeting, provided such a member is available and willing to be appointed. 

185. Manner of taking poll and result thereof.—(1) Subject to the provi¬ 
sions of this Act, the chairman of the meeting shall have power to regulate 
the manner in which a -poll shall be taken. 

(2) The result of the poll shall be deemed to be the decision of the meet¬ 
ing on the resolution on whjch the poll was taken. v 

186. Power of Company Law Board to order meeting to he called.— ( 1 ) 
If for any reason it is impracticable to call a meeting of a company, other 
than an annual general meeting, in any manner in which meetings of the 
company may be called, or to hold or conduct the meeting of the company 
in the manner prescribed by this Act or the articles, the ^[Company Law 


85 Subs, by the Companies (Amendment) Act, 1974. 
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Board] may, either of its own motion or on the application of any director 
to vote a 0 t m th| n meeting— 807 member of the com Pany who would be entitled 

(a) order a meeting of the company to be called, held and conducted in 
such manner as the 85 [Company Law Board] thinks fit; and m 

- Ji such ancillary or consequential directions as the 85 [Company Law 
Board] thinks expedient, including directions modifying or supplementing in 

£f la tho n n™ v *c* e calll f n S- folding and conducting of the meeting/the operation 
of the provisions of this Act and of company’s articles. 

l u?*i tl0n ’J rTh <? Sections that may be given under this sub-section 
may include a direction that one member of the company present in person 
or by proxy shall be deemed to constitute a meeting. 

, (2) i_ A E y * meet ,i, ng called * held and conducted in accordance with any such 
called. 5 held a°nd condu?“d S ' be d6emed t0 be 3 meeting 0t the Company duly 

187. Representation of corporations at meetings of companies and of 
creditors. —( 1 ) A body corporate (whether a company within the meaning of 
this Act or not) may— 

(a) if it is a member of a company within the meaning of this Act, by 
resolution of its Board of directors or other governing body, authorise such 
person as it thinks fit to act as its representative at any meeting of the com¬ 
pany. or at any meeting of any class of members of the company; 

(b) if it is a creditor (including a holder of debentures) of a company 
within the meaning of this Act, by resolution of its directors or other govern¬ 
ing body, authorise such person as it thinks fit to act as its representative 
at any meeting of any creditors of the company held in pursuance of this‘Act 
or of any rules made thereunder, or in pursuance of the. provisions contained 
in any debenture or trust deed, as the case may be. 

(2) A person authorised by resolution as aforesaid shall be entitled to 
exercise the same rights and powers (including the right to vote by proxy) 
on behalf of the body corporate which he represents as that body could exer¬ 
cise if it were 86 [an individual member], creditor or holder of debentures of 
the company. 

87 [187-A. Representation of the President and Governors in meetings of 
companies of which they are members. — (1) The President of India or the 
Governor of a State, if he is a member of a company, may appoint such 
person as he thinks fit to act as his representative at any meeting of the 
company or at any meeting of any class of members of the company. 

(2) A person appointed to act as aforesaid shall, for the purposes of this 
Act, be deemed to be a member of such a company and shall, be entitled to 
exercise the same rights and powers (including the right to vote by proxy) 
as the President or, as the case may be, the Governor could exercise as a 
member of the company.] 

88 [187-B. Exercise of voting rights in respect of shares held in trust —(1) 
Save as otherwise provided in section 153-B but notwithstanding anything 
contained in any other provisions of this Act or any other law or any con¬ 
tract,- memorandum or articles, where any shares in a company are held in 
trust by a person (hereinafter referred to as trustee), the rights and powers 
(including the right to vote by proxy) exercisable at any meeting of com¬ 
pany or at any meeting of any class of members of the company by the trus 

as a member of the company shall— _ . nn , 

(a) cease to be exercisable by the trustee as such member, ana 

(b) become exercisable by the public trustee. . nnd 

(2) The public trustee may, instead of himself attending the meeting, and 


SUCh p^vMed n ?hat W whe;e the'tnstee 7s "appointed bf the public trustee as 
his proxy the trustee shall be entitled, notwithstanding anything contained 
?n%Sy ^visions of this Act. to exercise such rights and powers in the same 

manner as he would have been but for the Provjrions of ^ fnd%owert 
(3) The public trustee may abstain from exercising the rights a P° 
conferred on him by this section if in hi s opin ion the objects of the tr ust or 

60 Subs, by Act 65 of 1960, S. 48, for “a member”. 

87 Ins. by S. 49, ibid. 

88 Ins. by Act 53 of 1963, S. 8 (w.ei. 1-12-1964). 
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the interests of the beneficiaries of the trust are not likely to be adversely 

offprted bv such abstention. , ,, 

(4) If for any reason the trustee considers that the public trustee should 

abstain from exercising the rights and powers conferred_ on him by tins 


safeguard the objects of the trust or the interests of the beneficiaries of the 
trust he may by writing communicate his views in this behalf to the public 
trustee but the public trustee may in his discretion either accept such views 

°r prosecution or other legal proceeding shall lie against the 

public trustee at the instance of the trustee or any person on his behalf or 
any other person on the ground that the public trustee has abstained from 
exercising the rights and powers conferred on him by this section. 

(6) In order to enable the public trustee to exercise the rights and powers 
aforesaid, the public trustee shall also be entitled to receive and inspect aU 
books and papers under this Act, which a member is entitled to receive and 
inspect.] 

* 9 [187-C. Declaration by persons not holding beneficial interest in any 
share.—(1) Notwithstanding anything contained in section 150, section 153B 
or section 187B, a person, whose name is entered, at the commencement of 
the Companies (Amendment) Act, 1974, or at any time thereafter, in the regis¬ 
ter of members of a company as the holder of a share in that company but 
who does not hold the beneficial interest in such share, shall, within such time 
and in such form as may be prescribed, make a declaration to the company 
specifying the name and other particulars of the person who holds the bene¬ 
ficial interest in such share. 

(2) Notwithstanding anything contained elsewhere in this Act, a person 
who holds a beneficial interest in a share or a class of shares of a company 
shall, within thirty days from the commencement of the Companies (Amend¬ 
ment) Act, 1974, or within thirty days after his becoming such beneficial owner, 
whichever is later, make a declaration to the company specifying the nature 
of his interest, particulars of the person in whose name the shares stand 
registered in the books of the company and such other particulars as may 
be prescribed. 

(3) Whenever there is a change in the beneficial interest in such shares 
the beneficial owner shall, within thirty days, from the date of such change, 
make a declaration to the company in such form and containing such parti¬ 
culars as may be prescribed. 

(4) Notwithstanding anything contained in section 153 where any declara¬ 
tion referred to in sub-section (1), sub-section (2) or sub-section (3) is made to 
a company, the company shall make a note of such declaration, in its register 
of members and shall file, within thirty days from the date of receipt of the 
declaration by it, a return in the prescribed form with the Registrar with 
regard to such declaration. 

(5) (a) If any person, being required by the provisions of sub-section (1), 
suD-aecuon (2) or sub-section (3), to make a declaration, fails, without any 
reasonable excuse, to do so, he shall be punishable with fine which may extend 
10 °?S\ r? uaan ® rupees lor every day during which the failure continues. 

^ K a company fails to comply with the provisions of this section, the 
bm every officer of the company who is in default, shall be punish- 

25S. 1 ^ 55 ? ^ - which may extend to one hundred rupees for every day during 
wmch the default continues. 

Apy charge, promissory note or any other collateral agreement, creat- 
t&iS?Ration to any share, by the ostensible owner 
:2 e E§?&v? r any hypothecation by £he ostensible owner of any share, In respect 
«f 5£r?J5i ^aration is required to be made under the foregoing provisions 

SLrwSi? seCtion ' but not so declared, shall not be enforceable by the beneficial 
owner °r any person claiming through him. 

o “ thia section shall be deemed to prejudice the obligation of 

an?S?* d end In accordance with the provisions of section 206 
and the obligation shall, on such payment, stand discharged. 


whPtW y appoint one or more Inspectors to investigate and report as to 
S h ^ y er 2' provisions of section 187C have been compfied with wS regard 
_ any share, and thereupon the provisions of section 247 shall, as far as may 
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that a secfion°] SUCh investigation as u were an investigation ordered under 

. I. 88 * Circulation of members’ resolutions.—( 1 ) Subject to the provisions 
of this section, a company shall, on the requisition in writing of such number 
of members as is hereinafter specified and (unless the company otherwise 
resolves) at the expense of* the requisitionists— 

(a) give to members of the company entitled to receive notice of the next 
annual general meeting, notice of any resolution which may 1 properly be moved 
and is intended to be moved at that meeting; 

(b) circulate to members entitled to have notice of any general meeting 

Sen u 0 any statement of not more than one thousand words with respect 

to the matter referred to in any proposed resolution, or any business to be 
dealt with at that meeting. 

(2) The number of members necessary for a requisition under sub-section 
(1) shall be— 

(a) such number of members as representing not less than one-twentieth 
of the total voting power of all the members having at the date of the requisi¬ 
tion a right to vote on the resolution or business to which the requisition 
relates; or 

(b) not less than one hundred members having the right aforesaid and 
holding shares in the company on which there has been paid up an aggregate 
sum of not less than one lakh of rupees in all. 

(3) Notice of any such resolution shall be given, and any such statement 
shall be circulated, to members of the company entitled to have notice of the 
meeting sent to them, by serving a copy of the resolution or statement on 
each member in any manner permitted for service of notice of the meeting; 
and notice of any such resolution shall be given to any other member of the 
company by giving notice of the general effect of the resolution in any manner 
permitted for giving him notice of meetings of the company: 

Provided that the copy shall be served, or notice of the effect of the 
resolution shall be given, as the case may be, in the same manner and. so far 
as practicable, at the same time as notice of the meeting, and where it is not 
practicable for it to be served or given at that time, it shall be served or given 
as soon as practicable thereafter. 

(4) A company shall not be bound under this section to give notice of-any 
resolution or to circulate any statement unless— 

(a) a copy of the requisition signed by the requisitionists (or two or more 
copies which between them contain the signatures of all the requisitionists) is 
deposited at the registered office of the company— 

(i) in the case of a requisition requiring notice of a resolution, not less 
than six weeks before the meeting; 

(ii) in the case of any other requisition, not less than two weeks before 

the meeting; and . . . ,. 

(b) there is deposited or tendered with the requisition a sum reasonably 

sufficient to meet the company’s expenses in giving effect thereto: 

Provided that if. after a copy of a requisition requiring notice of a resolu¬ 
tion has been deposited at the registered office of the company, an annual 
general meeting is called for a date six weeks or less after the copy ] bee £ 
deposited, the copy, although not deposited within the time required by thus 
sub-section, shall be deemed to have been properly deposited for the purposes 

thereof company shall also not be bound under this section to circulate 

any statement it on the application either of.the-company.or 

"on 0r unde r at th^ requisitionists. 

notwithstanding that they are not Parties to the «pp lcaUo ^’ statement under 
this C the P ophiforf * o f* °i t s^ B o ard f° directors , *2 circulation will 

in ^ u ) t ^ 0 tw\thsta^dfngbanythdn^in the ^rlsolufion 

ing the accidental 9 miss l on, m giving it, ot one or provisions of this section, 
ev e r y S offlcer- 6 tff °the S <:orrfpany"who”rFefa u 11, shall be punishable with fine 
which may extend to five thousand rupees. 
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189 Ordinary and special resolutions.— (1) A resolution shall be an 
ordinary resolution when at a general meeting of which the notice required 
under Sis Aet has been duly given, the votes cast (whether on a show of hands, 
or on a poll, as the case may be) in favour of the resolution (including the 
casting vote, if any, of the chairman) by members who, bemg entitled so to 
do, vote in person, or where proxies are allowed, by proxy, exceed the votes, 
if any, cast against the resolution by members so entitled and voting. 

(2) A resolution shall be a special resolution when— 

(a) the intention to propose the resolution as a special resolution has been 
duly specified in the notice calling the general meeting or other intimation 
given to the members of the resolution; 

(b) the notice required under this Act has been duly given of the general 

meeting; and , . 

(c) the votes cast in favour of the resolution (whether on a show of 
hands, or on a poll, as the case may be) by members who, being entitled so to 
do, vote in person, or where proxies are allowed, by proxy, are not less than 
three times the number of the votes, if any, cast against the resolution by 
members so entitled and voting. 

190. Resolutions requiring special notice.— (1) Where, by any provision 
contained in this Act or in the articles, special notice is required of any resolu¬ 
tion, notice of the intention to move the resolution shall be given to the com¬ 
pany not less than 80 [fourteen days] before the meeting at which it is to be 
moved, exclusive of the day on which the notice is sferved or deemed to be 
served and the day of the meeting. 

81 C<2) The company shall, immediately after the notice of the intention to 
move any such resolution has been received by it, give its members notice of 
the resolution in the same manner as it gives notice of the meeting, or if that 
is not practicable, shall give them notice thereof, either by advertisement in 
a newspaper having an appropriate circulation or in any other mode allowed 
by the articles, not less than seven days before the meeting.] 

191. Resolutions passed at adjourned meetings.—Where a resolution is 
passed at an adjourned meeting of— 

(a) a company; 

(b) the holders of any class of shares in a company; or 

(c) the Board of directors of a company; 

the resolution shall, for all purposes, be treated as having been passed on the 
date on which it was in fact passed, and shall not be deemed to have been 
passed on any earlier date. 

192. Registration of certain resolutions and agreements.—( 1 ) A copy of 
every resolution 92 [(together with a copy of the statement of material facts 
annexed under section 173 to the notice of the meeting in Which such resolu- 

-, b< L en Passed)] or agreement to which this section applies shall, within 
^ P assin g or making thereof, be printed or typewritten 

certified under the signature of an officer of the company and filed 
with the Registrar who shall record the same. 

hav , e , been registered, 94 [a copy of every resolution 
referred to m sub-section (1) which has the effect of altering the articles and 

fSJ^°^n er K agr i en ^ n l F eferred t0 in that sub-section] for the time being 
* ft a !? c ® embodied in or annexed to every copy of the articles issued 
e Passing of the resolution or the making of the agreement. 

8 « artlcles bave not been registered, a printed copy of every 

[resolution or agreement referred to in sub-section (1)] shall be forwardpd 
t0 a ?2V at his request, on payment of one nipee forwarded 

(4) This section shall apply to— 

(a) special resolutions; 

„ < b) resolutions which h^ve been agreed to by all the members of a com- 

effectIve for their 

ft 1 ? 60, S v 50 - f ? r days”. 

**^ by y Ac S t ^ (2) and (3) - 

Subs.'by A^ofl^V 62 ,^ Sch ” f °f “ flfteen ” <yr*JL 15-10-1965). 

85 Sub ’- by S. 51, ibid., for ‘‘such resolution or or agreement ' 
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manning 0 director? 01 " 4 ' 116 ' 11 ' ° r variation of the terma of appointment, of a 

nf *ht ) A««*Sf reen ? en J relatin g t. 0 the appointment, re-appointment or renewal 
of the appointment of a managing agent or secretaries and treasurer* for n 

company; ° r varying the terms of an y such agreement, executed by the 

(e) resolutions or agreements which have been agreed to by all the mem¬ 
bers of any class of shareholders but which, if not so agreed to, would not 
heve been effective for their purpose unless they had been passed by some 
particular majority or otherwise in some particular manner; and all resolutions 
or agreements which effectively bind all the members of any class of share¬ 
holders though not agreed to by all those members; 9# * * • 

VT [(.ee) resolutions passed by a company— 

(1) according consent to the exercise by its Board of directors of any of 
the powers under clause (a), clause (d) and clause (e) of sub-section (1) of 
section 293; 

(u) approving the appointment of sole selling agents under 98 [section 294 
or section 294 AA]; 

(/) resolutions requiring a company to be wound up voluntarily passed 
in pursuance of sub-section (1) of section 484; and 

99 [(0) copies of the terms and conditions of appointment of a sole selling 
agent appointed under section 294 or of a sole selling agent or other person 
appointed under section 294AA.] 

(5) If default is made in complying with sub-section (1), the company, 
and evepr officer of the company who is in default, shall be punishable with 
fine which may extend to twenty rupees for every day during which the 
default continues. 

(6> If default is made in complying with sub-section (2) or (3), the com¬ 
pany, and every officer of the company who is in default, shall be punishable 
with fine which may extend to ten rupees for each copy in respect of which 
default is made. 

(7) For the purposes of sub-sections (5) and (6), the liquidator of a com¬ 
pany shall be deemed to be an officer of the company. 

193. Minutes of proceedings of general meetings and of Board and other 
meetings. —*[(1) Every company shall cause minutes of all proceedings of 
every general meeting and of all proceedings of every meeting of its Board 
of directors or of every committee of the Board, to be kept by making within 
2 [thirty] days of the conclusion of every such meeting concerned, entries 
thereof in books kept for that purpose with their pages consecutively 
numbered. . t , . 

(IA) Each page of every such book shall be initialled or signed and the 
last page of the record of proceedings of each meeting in such books shall be 

dated and signed— . „ . .. _ , 

(a) in the case of minutes of proceedings of a meeting of the Board or 
of a committee thereof, by the chairman of the said meeting or the chairman 

of the next succeeding meeting; .. „ . .. 

(b) in the case of minutes of proceedings of a general meeting, by tne 

chairman of the same meeting within the aforesaid period of * [thirty] days or 
in the event of the death or inability of that chairman within that period, by 

a director duly authorised by the Board for the purpose. , 

(IB) In no case the minutes of proceedings of a meeting shall be attached 

to any such book as aforesaid by pasting or otherwise.! .romarv 

(2) The minutes of each meeting shall contain a fair and correct summary 

° f 1 (?3) ^S Ce a e ppofntments a of officers made at any of the meetings aforesaid 

shall be included in the minutes of the meeting. _, o 

(4) In the case of a meeting of the Board of directors or of a committee 

of the Board, the minutes shall also contain— .. . . 

(a) the names of the directors present at the imeeting, and the 

(b) in the case of each resolution passed at theJ”® iJJfJJn 
directors, if any, dissenting from, or not concurring in, the resolution. 


eo The word “and” omitted by Act 65 of 1960, S. 51. 

07 ins. by S. 51, ibid. 107 . 

08 Subs. by the Companies (Amendment) Act, 1974. 
wins, by the Companies (Amendment) Act, 1974. 

1 Subs, by Act 65 of 1960, S. 52, for sub-section {lh 15-10-1965). 

2 Subs, by Act 31 of 1965, S. 62 and Sch., for fourteen (w.eJ. 15 i 
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(5) Nothing contained in sub-sections (1) to (4) shall be deemed to require 
the inclusion in any such minutes of any matter which, in the opinion of the 
chairman of meeting— 

(a) is, or could reasonably be regarded as, defamatory of any person: 

(b) is irrelevant or immaterial to the proceedings; or 

(c) is detrimental to the interests of the company. 

Explanation .—The chairman shall exercise an absolute discretion in regard 
to inclusion or non-inclusion of any matter in the minutes on the grounds 
specified in this sub-section. 

in complying with the foregoing provisions of this 
section in respect of any meeting, the company, and every officer of the com¬ 
pany who is in default, shall be punishable with fine which may extend to fifty 
rupees. 

*° be evidence. —Minutes of meetings kept in accordance 
therein ] ^ rovislons section 193 shall be evidence of the proceedings recorded 

195. Presumptions to be drawn where minutes duly drawn and signed.— 
Where minutes of the proceedings of any general meeting of the comoanv or 

kiSr.vf 1 nr° f *!? Board directors or of a committee of the Board P * [have 
accordance with the provisions of section 193], then, until the 

£A?«i r ^Trf 1S ,? roved ’ *}? e meeting shall/be deemed to have been duly called and 
f 11 PJ oce ® di ^ s thereat to have duly taken place, and in particular 
Sem?d to 1 be “^Ud! threctors or ^quidators made at the meeting shall be 

_, 1 ? 6 : Ij^Peetion of minute books of general meetings.—(l) The books 

h°e?d^r fh" meeUng ° f a compan * 

/?! 6® kept at . th . e registered office of the company, and 

to^each WSSSSt.* 0 h ° wever that not less th “ 

Ha ^J n f mber be entitled to be furnished, within seven davs after 

sawasS g«s 

hundred rupees. eacn. offence, with fine which may extend to five 

•[Prohibition of simultaneous appointment of different categories 
, of managerial personnel yeme * 

managerial fiSSS JtttS SSttS ******* fortes of 

in this Act or any other law or a^ a7^^ t ? Stan { iil \? an y thta « contained 
shall, after the commencement of the Instrument, no company 

ssftsaSM £3 

sawfj- »“ - «. assta iasa gaagj gist 

1 f 1 “?*• Act 65 of 1960, S. 53, for S 194. 


1&60, S. 55. 
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(a) managing director, 

(b) managing agent, 

(c) secretaries and treasurers, and 

(d) manager.] 


Managerial Remuneration, etc. 

*[198. Overall maximum managerial remuneration and managerial remu¬ 
neration in case of absence or inadequacy of profits.—( 1 ) The total managerial 
remuneration payable by a public company or a private company which is a 
subsidiary of a public company, to its directors and its managing agent 
secretaries and treasurers or manager in respect of any financial year shall not 
exceed eleven per cent of the net profits of that company for that financial 
year computed in the manner laid down in sections 349, 350 and 351, except 
that the remuneration of the directors shall not be deducted from the gross 
profits: 

Provided that nothing in this section shall affect the operation of sections 
352 to 354 and 356 to 360. 

(2) The percentage aforesaid shall be exclusive of any fees payable to 
directors under sub-section (2) of section 309. 

(3) Within the limits of the maximum remuneration specified in sub¬ 
section (1), a company may pay a monthly remuneration to its managing or 
whole-time director in accordance with the provisions of section 309 or to its 
manager in accordance with the provisions of section 387. 

(4) Notwithstanding anything contained in sub-sections (1) to (3), if in 
any financial year, a company has no profits or its profits are inadequate, the 
company may, subject to the approval of the Central Government, unless such 
approval has been obtained under any other provision of this Act, pay to its 
directors (including any managing or whole-time director), its managing agent, 
secretaries and treasurers, or manager, or if there are two or more of them 
holding office in the company, to all of them together by way of minimum 
remuneration, such sum not exceeding fifty thousand rupees per annum 
[exclusive of any fees payable to directors under sub-section (2) of section 3097 
as it considers reasonable: 

Provided that where a monthly payment is being made or is proposed to 
be made to any managing or whole-time director or the. manager or to any one 
or more of them and the Central Government is satisfied that for the efficient 
conduct of the business of the company the minimum remuneration of fifty 
thousand rupees per annum is or will be insufficient, the Central Government 
may by order sanction an increase in the minimum remuneration to such sum, 
for such period and subject to such conditions, if any, as may be specified in 
the order. 

Explanation .—For the purposes of this section and sections 309, 310, 311, 
348, 352, 381 and 387, “remuneration” shall include-^- 

(a) any expenditure incurred by the company in providing any rent-free 
accommodation, or any other benefit or amenity in respect of accommodation 
free of charge, to any of the persons specified in sub-section (1); 

(b) any expenditure incurred by the company in providing any other bene¬ 
fit or amenity free of charge or at a concessional rate to any of the persons 


d^oi*0Sci icl * 

(c) any expenditure incurred by the company in respect of any obligation 
or service which, but for such expenditure by the company, would have been 

incurred by any of the persons aforesaid; and . _ 

(d) any expenditure incurred by the company to effect any insurance o 
the life of, or to provide any pension, annuity or gratuity for, any of the persons 
aforesaid or his spouse or child.] 

199. Calculation of commission, etc. in certain cases.—(1) Where any 
commission or other remuneration payable to any officer 9 r employee of a 
company (not being a director, the managing agent, secretaries and treasurers 
o? a manager) is fixed at a percentage of, or is otherwise based on. the net 
profits of the company, such profits shall be calculated in the manner set out 

in sections 349, 350 and 351. f .. nav - 

(2) Any provision in force at the commencement of this Act J'or^ the P y 

ment of any commission or other remuneration in any manner-based on the 
net profits of a company, shall continue to be in force for a °* y e ®. • 

from such commencement; and thereafter shall become subject to P 

sions of sub-section (1). 


oSubs. by Act 65 of 1960, S. 56, for S. 198. 
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200 Prohibition of tax-free payments.—(1) No company shall pay to 
-nv officer or employee thereof, whether in his capacity as such or otherwise, 
remuneration free of any tax, or otherwise calculated by reference to, or vary¬ 
ing with, any tax payable by him, or the rate or standard rate of any such 

tax, or the amount thereof. _ „ . , . , 

Explanation—In this sub-section, the expression “tax comprises any kind 

of income-tax including super-tax. . ,. 

(2) Where by Virtue of any provision in force immediately before the 

■commencement of this Act, whether contained in the company’s articles, or 
in any contract made with the company, or in any resolution passed by the 
company in general meeting or by the company’s Board of directors, any officer 
or employee of the company holding any office at the commencement of this 
Act is entitled to remuneration in any of the modes provided by sub-section (1), 
such provision shall have effect during the residue of the term for which he 
is entitled to hold such office at such commencement, as if it provided instead 
for the payment of a gross sum subject to the tax in question, which, after 
deducting such tax, would yield the net sum actually specified in such provision. 

(3) This section shall not apply to any remuneration— 

(a) which fell due before the commencement of this Act, or 

(b) which may fall due after the commencement of this Act, in respect of 
any period before such commencement. 

201. Avoidance of provisions relieving liability of officers and auditors of 
company.—(1) Save as provided in this section, any provision, whether con¬ 
tained in the articles of a company or in an agreement with a company or in 
any other instrument, for exempting any officer of the company or any person 
employed by the company as auditor from, or indemnifying him against, any 
liability which, by virtue of any rule of law, would otherwise attach to him 
in respect of any negligence, default, misfeasance, breach of duty or breach 
of trust of which he may be guilty in relation to the company, shall be void: 

Provided that a company may, in pursuance of any such provision as afore¬ 
said indemnify any such officer or auditor against any liability incurred by 
him in defending any proceedings, whether civil or criminal, in which judg¬ 
ment is given in his favour or in which he is acquitted or discharged or in con¬ 
nection with any application under section 633 in which relief is granted to 
him by the Court. 

(2) Nothing contained in the proviso to sub-section (1) shall apply to the 
constituted attorney of the managing agent of a company, unless such attorney 
is, or is deemed to be, an officer of the company. 


Prevention of Management by Undesirable Persons 

202. Undischarged insolvent not to manage companies.—( 1 ) If any 
person, being an undischarged’insolvent.— 

(a) discharges any of the functions of a director, or acts as or dis¬ 
charges any of the functions of the managing agent, secretaries and 
treasurers, or manager, of any company; or 

(b) directly or indirectly takes part or is concerned in the promotion, 
formation or management of any company; 

he shall be punishable with imprisonment for a term which may extend to two 
years, or with fine which may extend to five thousand rupees, or with both. 

(2) In this section, “company” includes—- 

(a) an unregistered company; and 

(b) a body corporate incorporated outside India, which has an estab¬ 
lished place of business within India. 


<1) Wlfere—- WCr <0 restrain ,raudulent Persons from managing companies.— 

(a) a person is convicted of any offence in connection with the promo- 
iion, formation or management of a company; or 

(b) in the course of winding up a company it appears that a person— 

(l) fSSj!? 611 v, gU u lty u 0f any °? ence f ° r which he is punishable 
.... (whether he has been convicted or not) under section 542; or 

(u) has otherwise been guilty, while an officer of the company, of 

Hr J K- r , 3* to ¥ a 5£ e re ^ a fi° n to the company or of any 

breach of his duty to the company; v 

the Court WK&f" 0T , dev t ! lat that P erson shall not, without the leave of 
xn6 court, 06*3 director of, or in any way whether dir^otiv nr u 

°r take part to the pnwioiloSTSrSSgS o7 

pany, for such period not exceeding five years as may be specified in the order. 
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(2) ( * 1) ’*t he expression “the Court”,— 

«5 cfause* 1 } a) thereol'Vncludes'the ^fourf a by S wldch^he^* 11 by virtue 

• < w s as 

(3) A 

section by the Court having jurisdictionJ f order under this 

less than ten days’ notice of his intint, ? nn ?J!* d Up a com .^y shall give not 

has been a member or creditor of the company 7 7 7 person who 15 or 

A* V” \ h . e hearing of any application for an order under this section hv 
the Official Liquidator or the liquidator, or of any apphcation forleave un^ 
this section by a person against whom an order has been made on the aDDli 
S a ? ori ,?, f al h ® Cia Liquidator or liquidator, the Official Liquidator or hqui- 
♦ sh 2 1 - 1 a ?P®f r a ? d cal1 the attention of the Court to any matters which 
seem to him to be relevant, and may himself give evidence or call witnesses 
An order may be made by virtue of sub-clause (ii) of clause (b) of sub- 

?n C rMnict * r l ot , , Jf lthstar J din S that the person concerned may be criminally liable 
in respect of the matters on the ground of which the order is to be made 

. lVu U - any P ers ° n ac ts b} contravention of an order made under this section, 
he shall, in respect of each offence, be punishable with imprisonment for a 

;So^ I c W 5 1Ch may extend to two years, or with fine which may extend to five 
thousand rupees, or with both. 

(8) The provisions of this section shall be in addition to, and without 
prejudice to the operation of, any other provision contained in this Act. 


Restriction on appointment of firms and bodies corporate to offices 

204. Restriction on appointment of firm or body corporate to office or 
place of profit under a company. — 8 [(1) Save as provided in sub-section (2), 
no company shall, after the commencement of this Act, appoint or employ any 
firm or body corporate to or in any office or place of profit under the company, 
other than the office of managing agent, secretaries and treasurers or trustee 
for the holders of debentures of the company, for a term exceeding five years 
at a time: 

Provided that the initial appointment or employment of a firm or body 
corporate to or in any office or place of profit as aforesaid may, with the 
approval of the Central Government, be made for a^term not exceeding ten 
years.] 

(2) Sub-section (1) shall not apply to the appointment or employment of 
a firm or body corporate as a technician or a consultant,— 

(i) unless the firm or body corporate aforesaid is already the nlanaging 
agent or secretaries and treasurers of the company; or 

(ii) unless a partner in the firm aforesaid, or a director or member of 
the body corporate aforesaid, being a private company, or a direc¬ 
tor of the body corporate aforesaid not being a private company, 
is— 


already the managing agent of the company; 

or a member of the firm, a director or member of the private company, 
or a director of the body corporate not being a private company, 
which firm, private company or body corporate is already the 
managing agent or the secretaries and treasurers of the company. 

(3) Any firm or body corporate holding at the commencement of this Act 

any office or place of profit under the company shall, unless its term of office 
expires earlier, be deemed to have vacated its office immediately on the expiry 
of five years from the commencement of this Act. ..... .. 

(4) Nothing contained in sub-section (1) shall be deemed to prohibit the 
re-appointment, re-employment, or extension of the term of office, 

or body corporate by further periods not exceedmg five years on each occasion, 

7 Certain words omitted by Act 31 of 1965, S. 19 (w.ei. 15-10-1965). 
s Subs, by Act 65 of 1960, S. 57 for sub-section (1). 
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Provided that any such re-appointment, re-employment or extension shall 
not be sanctioned earlier than two years from the date on which it is to come 
into force. 

(5) Any office or place in a company shall be deemed to be an office or 
place of profit under the company, within the meaning of this section, if the 
person holding it ’[obtains from the company anything] by way of remunera¬ 
tion, whether as salary, fees, commission, perquisites, the right to occupy free 
of rent any premises as a place of residence, or otherwise. 

(6) This section shall not apply to a private company, unless it is a sub¬ 
sidiary of a public company. 

10 [204-A. Restrictions on the appointment of former managing agents or 
secretaries and treasurers to any office.—(1) Except with the previous 
approval of the— 

(a) company in general meeting, and 

(b) Central Government, 

no company shall, during a period of five years from the commencement of the 
Companies (Amendment) Act, 1974, appoint as secretary, consultant or adviser 
or to any other office, by whatever name called,— 

(i) any individual, firm or body corporate who, or which, had at any 
time after the 15th day of August, 1960, been holding office as the 
managing agents or secretaries and treasurers of the company, or 

(ii) any associate of the managing agents or secretaries and treasurers 
as aforesaid: 

Provided that where any such appointment has been made before the 
commencement of the Companies (Amendment) Act, 1974, no such appointment 
shall be continued by the company after a period of six months from such 
commencement unless such appointment has been approved by the company 
in general meeting and the Central Government before the expiry of the said 
period. 

(2) (a) Where— 

(i) any individual, firm or body corporate, who, or which, had at any 
tune after the 15th day of August, 1960, been holding office as the 
managing agents or secretaries and treasurers of the company, or 
(u) any associate of the managing agents or secretaries and treasurers as 
aforesaid; 

has been appointed by such company at any time during a period of five years 
preceding the 3rd day of April, 1970, or at any time after that date, as its 

constant or adviser, or to any other office under it, by whatever 
name called, the Central Government may, if it appears to it that there is good 
reason for so doing, require the company to furnish to it such information as 

with regard to the terms and conditions of the 
of k .^dividual, flrm or b0(J y corporate as secretary, consultant 

whStw Ir°J n f ci h v, holder of such other office, for the purpose of determining 
whether or not such terms and conditions are prejudicial to the interest of the 
company • 

+ . < b > . th e company refuses or neglects to furnish any such information, 

^nnS e Si r ?lo C * OVernme ? t a PP°tot a competent person to investigate and 

to in clause (^^heTrovisi^s' of 1 ^Va ^Tauf 

Write £ t0 0thCr tovcstigation made 

(c) If, after perusal of the information furnished by the company or as 

the report submitted by the person appointed under clause 
Government_is of opinion that the terms and conditions of 
5PP9*Ptoient to any of the offices referred to in clause (a) are prejudicial to 

SSne 1 compan y* m . a y> by order, make such variations in those 

tormsaud conditions as would, in its opinion, no longer render such terms and 
conditions of appointment prejudicial to the interests of the company. 

W> As from such date as may be specified by the Central Government in 
the order afores^d, the appointment referred to in clause (a) shall be regulated 
by to® am* conditions as varied by that Government: ^ 

< i j r or toe purposes of this - section, the expression 44 aDPointment M 
includes re-appointment, emp loyment and n^ploymS^ a PP°totment 

®5ub* by Act 65 of 1960, S. 57, for “obtains anything^ " " 

4U by the Companies (Amendment) Act, 1974. 



CV111 


THE COMPANIES ACT, 1956 


Dividends and Manner and Time of Payment thereof 

11 [205. Dividend to be paid only out of profits.—(1) No dividend shall 
be declared or paid by a company for any financial year except out of the 
profits of the company for that year arrived at after providing for depreciation 
m accordance with the provisions of sub-section (2) or out of the profits of 
the company for any previous financial year or years arrived at after provid¬ 
ing for depreciation in accordance with those provisions and remaining un¬ 
distributed or out of both or out of moneys provided by the Central 
Government or a State Government for the payment of dividend in pursuance 
of a guarantee given by that Government: 

Provided that: 

(a) if the company has not provided for depreciation for any previous 
financial year or years which falls or fall after the commencement 
of the Companies (Amendment) Act, 1960, it shall, before declaring 
or paying dividend for any financial year provide for such deprecia¬ 
tion out of the profits of that financial year or out of the profits of 
any other previous financial year or years; 

(b) if the company has incurred any loss in any previous financial year 
or years, which falls ui fall after the commencement of the Companies 
(Amendment) Act, 1960, then, the amount of the loss or an amount 
which is equal to the amount provided for depreciation for that year 
or those years whichever is less, shall be set off against the profits 
of the company for the year for which dividend is proposed to be 
declared or paid or against the profits of the company for any previ¬ 
ous financial year or years, arrived at in both cases after providing 
for depreciation in accordance with the provisions of sub-section (2) 
or against both; 

(c) the Central Government may, if it thinks necessary so to do in the 
public interest, allow any company to declare or pay dividend for 
any financial year out of the profits of the company for that year or 
any previous financial year or years without providing for 
depreciation: 

Provided further that it shall not be necessary for a company to provide 
for depreciation as aforesaid where dividend for any financial year is declared 
or paid out of the profits of any previous financial year or years which falls or 
fall before the commencement of the Companies (Amendment) Act, 1960. 

(2) For the purpose of sub-section (1), depreciation shall be provided 
either— 

(a) to the extent specified in section 350; or 

(b) in respect of each items of depreciable asset, for such an amount as 
is arrived at by dividing ninety-five per cent of the original cost 
thereof to the company by the specified period in respect of such 


asset - or 

(c) on any other basis approved by the Central Government which has 
the effect of writing off by way of depreciation ninety : five per cent 
of the original cost to the company of each such depreciable asset on 
the expiry of the specified period; or 

(d) as regards any other depreciable asset for which no rate of depre¬ 
ciation has been laid down by the Indian Income-tax Act, 1922 or 
the rules made thereunder, on such basis as may be approved by 
the Central Government by any general order published in the 
Official Gazette or by any special order in any particular case: 

Provided that where depreciation is provided for in the manner laid down 
in clause (b) or clause (c), then, in the event of the depreciable asset bein 
sold, discarded, demolished or destroyed the written down value ‘hereofatthe 
end of the financial year in which the asset is sold, discarded, demolished or 
destroyed, shall be written off in accordance with the proviso to section 350 
12 [(2-A) Notwithstanding anything contained in sub-section (1), on and 
from the commencement of the Companies (Amendment) Act l974 no divi 
jpnH chall he declared or paid by a company for any financial year out oi tne 

promfofthe company format year arrived at after Providing or depreciahon 
in accordance with the provisions of sub-section <2 ^except after the transi 
to the reserves of the company of such percentage of its profits for that y 
not exceeding ten per cent., as may be prescribed:__. 


nSubs. by Act 65 of 1960, 9. 58 for S. 205. 
i-ilns. by the Companies (Amendment) Act, 1974 



C1X 


THE COMPANIES ACT, 1956 

Provided that nothing in this sub-section shall be deemed to prohibit the 
voluntary transfer by a company of a higher percentage of its profits to the 
reserves in accordance with such rules as may be made by the Central Govern¬ 
ment in this behalf.] 

(3) No dividend shall be payable except in cash: 

Provided that nothing in this sub-section shall be deemed to prohibit the 
capitalization of profits or reserves of a company for the purpose of issuing 
fully paid-up bonus shares or paying up any amount for the time being un¬ 
paid on any shares held by the members of the company. 

(4) Nothing in this section shall be deemed to affect in any manner the 
operation of section 208. 

(5) For the purposes of this section— 

(o) ‘'specified period” in respect of any depreciable asset shall mean 
the number of years at the end of which at least ninety-five per 
cent of the original cost of that asset to the company will have 
been provided for by way of depreciation if depreciation were to 
be calculated in accordance with the provisions of section 350; 

(0) any dividend payable in cash may be paid by cheque or warrant 
sent through the post directed to the registered address of the share¬ 
holder entitled to the payment of the dividend or in the case of 
joint shareholders, to the registered address of that one of the joint 
shareholders which is first named on the register of members, or to 
such person and to such address as the shareholder or the joint 
shareholders may in writing direct.] 

* 3 [205-A. Unpaid dividend to be transferred to special dividend account. 
—(1) Where, after the commencement of the Companies (Amendment, Act, 
1974, a dividend has been declared by a company but has not been paid, or 
the warrant in respect thereof has not been posted, within forty-two days from 
the date of the declaration, to any shareholder entitled to the payment of the 
dividend, the company shall, within seven days from the date of expiry of the 
said period of forty-two days, transfer the total amount of dividend which 
remains unpaid or in relation to which no dividend warrant has been posted 
withm the said period of forty-two days, to a special account to be opened by 
the company in that behalf in any scheduled bank, to be called "Unpaid 

Limited” A - ccount ...Company Limited/Company (Private) 

(2) Where the whole or any part of any dividend, declared by a com¬ 
pany before the commencement Of the Companies (Amendment) Act, 1974 
remains unpaid at such commencement, the company shall, within a period 
of six months from such commencement, transfer such unpaid amount to the 
account referred to m sub-section (1). 

Where * owing to inadequacy or absence of profits in any year, any 
«5.t ny propose ? to declare dividend out of the accumulated profits earned 
' 5 y , the c° m Pany .in previous years and transferred by it to the reserves, such 
declaration of dividend shall not be made except in accordance with such 

anv^h" 1 ^ i bG r de - by Central , Government in this behalf, and, where 

d ^ claratl ? n 1S not . in accordance with such rules, such declaration 

Government made except Wlth the P revi ous approval of the Central 

cnH default is made in transferring the total amount referred to in 

sub-section (1) or any part thereof to the unpaid dividend account of the 
concerned company, the company shall pay, from the date of such default 

mu F h of the amount as has not been transferred to the said 
at the rate of twelve per cent per annum and the interest accruing 

?n fi? 311 enun I to th ? benefit of the members of the company 

P /c?°f tlon to the amoUEl t remaining unpaid to them. p y 

in tran f ferredto the unpaid dividend account of a company 

in pursuance of this section which remains unpaid or unclaimed for a neriod 

from date ° f ~eh transfer, shall be tapered by toe 

as *an "order'fo™retund%f I revenue^ ny> P3yment o£ the 0181111 beln « t«*ted 

4 _ 4 .^ Th e company shall, when making any transfer under sub-sectinn 
to the general revenue account of the Central Govern ment any unpaid «l 

13 Ins - hy the Companies (Amendment) Act, 1974. 
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»^-as aaa^f, z ,« 

c C ompany G i 0 n V r e esp m ect nt ,he n rcor Ch Sh£>U be 30 efIectual * tte 

.S*} 1 }, a company fails to comply with any of the requirements of this 

?h C Vi°k’ the ^ < u n R any a u d « cvery officer of the company who is in default 
shell be punishable with fine which may extend to five hundred rupees for 

every day during which the failure continues. 


2v5-B. Payment of unpaid or unclaimed dividend.—Any person claim- 
1511 to be entitled to any money transferred under sub-section (5) of section 
20 d-A to the general revenue account of the Central Government, may apDly 
l ° ? Central Government for an order for payment of the money claimed' 
and the Central Government may. if satisfied, whether on a certificate by the 
company or otherwise, that such person is entitled to the whole or any part 
of the money claimed, make an order for the payment to that person of the 
sum due to him after taking such security from him as it may think fit.] 

206. Dividend not to be paid except to registered shareholders or to their 
order or to their bankers.— (1) No dividend shall be paid by a company in 
respect of any share therein, except— 

(a) to the registered holder of such share or to his order or to his 
bankers; or 

(b) in case a share warrant has been issued in respect of the share in 
pursuance of section 114, to the bearer of such warrant or to his 
bankers. 

(2) Nothing contained in sub-section (1) shall be deemed to require the 
bankers of a registered shareholder to make a separate application to the 
company for the payment of the dividend. 


207. Penalty for failure to distribute dividends within forty-two days.— 

Where a dividend has been declared by a company but has not been paid, or 
the warrant in respect thereof has. not been posted, within 14 [forty-two days] 
from the date of the declaration, to any shareholder entitled to the payment 
of the dividend, every director of the company; its managing agent or secre¬ 
taries and treasurers; and where the managing agent is a firm or body corpo¬ 
rate, every partner in the firm and every director of the body corporate; and 
where the secretaries and treasurers are a firm, every partner in the firm 
and where they are a body corporate, every director thereof; shall, if he is 
knowingly a, party to the default, be punishable with simple imprisonment for 
a term which may extend to seven days and shall also be liable to fine: 

Provided that no offence shall be deemed to have been committed within 
the meaning of the foregoing provision in the following cases, namely: — 

(a) where the dividend could not be paid by reason of the operation oi 


any law; ’ ,. _ 

(b) where a shareholder has given directions to the company regarding 
the payment of the dividend and those directions cannot be com- 

(c) where'there is a dispute regarding the right to receive the dividend; 

(d) where the dividend has been lawfully adjusted by the company 
against any sum due to it from the shareholder; or 

(e) where, for any other reason, the failure to pay the dividend or to 
post the warrant within the period aforesaid was not due to a y 
default on the part of the company. 


Payments of Interest out of Capital 

Power of company to pay interest out of capital in certain cases.—- 

SSSSSSrSiS 
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(a) pay interest on so much of that share capital as is for the time 
being paid up, for the period and subject to the conditions and res¬ 
trictions mentioned in sub-sections (2) to (7); and 

(b) charge the sum so paid by way of interest, to capital as part of the 
cost of construction of the work or building, or the provision of the 
plant. 

(2) No such payment shall be made unless it is authorised by the articles 
or by a special resolution. 

(3) No such payment, whether authorised by the articles or by special 
resolution, shall be made without the previous sanction of the Central 
Government. 

The grant of such sanction shall be conclusive evidence, for the purposes 
of this section, that the shares of the company, in respect of which such sanc- 
tion is given, have been issued for a purpose specified in this section. 

(4) Before sanctioning any such payment, the Central Government may, 
at the expense of the company, appoint a person to inquire into, and report 
to the Central Government on, the circumstances of the case; and may 
before making the appointment, require the company to give security for the 
payment of the costs of the inquiry. 

(5) The Payment of interest shall be made only for such period as may 
be determined by the Central Government; and that period shall in no case 

cloS if of u the half -yf, ar nex * after the half-year during which 
the work or building has been actually completed or the plant provided. 

(6) The rate of interest shall in no case exceed four per cent per annum 

Offidal G°azette!direct. ^ Government ^ notification in the 

(7) The payment of the interest shall not operate as a reduction of the 
amount paid up on the shares in respect of which it is paid. 

(8) Nothing in this section shall affect any company to which the Indian 

OV of ay iM 2 ™ P a a p n plf e s ' 1895 <X 01 18951 ° r the India " Tramways Act. 1902 


Accounts 

ii 2 *! 9, °* account to be kept by company. — 15 [(l) Every comoanv 

shah keep at its registered office proper books of account with respect t£- Y 
(a) all sums of money received and expended by the company and the 

fM m ^ espect of which the receipt and expenditure take place; 

/ ? ill* sales and purchases of goods by the company; 16 * • * ’ 

• * assets and liabilities of the company; 17 [and] 

(d) °i a ..company pertaining to any class of companies en- 

SS5P* ^production, processing, manufacturing or mining activities 

X£r7 latmg utilisation of material or labour or to 
other items of cost as may be prescribed, if such class of companies 

In Stott ^ccountY G ° V ™ nt to include s«h S3E3K5 

d “s 

sas 

?y e A 00 te C a«S- hours. and papers shaU be OP- to 


\l by 65 of 1960, S. 60, for sub-section (1) ' 

"pj bTs 19651 S ‘ 20 15-10-1965). 

“Sub,, by Act 31 of 1965, S. 20, for sub-section (4) (w.ei. 15-10-1965). 
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(5) If any of the persons referred to in sub-section (6) fail*? tn tair» oil 
reasonable steps to secure compliance by the company with the remiironLifS 
of this section, or has by his own wilful act been the cause of any default bv 
the company thereunder, he shall, in respect o£ each offence, be puiffshfble with 

»fc 0nme f n° r . 3 ter Tu which ma y extend to six months, or with fine 
which may extend to one thousand rupees or with both] • 

t,^J«? ded t ? at in an 7 proceedings against a person in respect of an offence 

under this section consisting of a failure to take reasonable steps to secure 

the 23 com P an / with the requirements of this section, it shall be 

3 +u Ce ^°* P ro y e . that a competent and reliable person was charged 

with the duty of seeing that those requirements were complied with and was 

in a position to discharge that duty: 

24 [Provided further that no person shall be sentenced to imprisonment for 
any such offence unless it was committed wilfully.] 

(6) The persons referred to in sub-section (5) are the following namely — 

(a) where the company has a managing agent, 25 [secretaries and treasur¬ 
ers or managing director or manager], such managing agent, 
2 > [secretaries and treasurers or managing director or manager] 26 [and 
all officers and other employees and agents (as defined in sub-section 
(G) of section 240 but excluding bankers, auditors and legal advisors) 
of such managing agent or secretaries and treasurers]: 

(b) where such managing agent or secretaries and treasurers are a firm, 
every partner in the firm; 

(c) where such managing agent or secretaries and treasurers are a body 

corporate, every director of such body corporate; 27 * * * 

(d) where the company has neither a managing agent nor 28 [secretaries 
and treasurers nor managing director nor manager, every director of 
the company]; 26 [and] 

26 [(e) whether or not a company has a managing agent or secretaries and 
treasurers, every officer and other employee and agent (defined as 
aforesaid) of the company.] 

(7) If any person, not being a person referred to in sub-section (6), having 

been charged by the managing agent, secretaries and treasurers, 29 [managing 
director, manager] or Board of directors, as the case may be, with the duty 
of seeing that the requirements of this section are complied with, makes a 
default in doing so, he shall, in respect of each offence, be punishable with 
30 [imprisonment for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both.] , v 

31 [209-A. Inspection of books of account, etc., of companies.—(1) The 
books of account and other books and papers of every company shall be open 
to ‘inspection during business hours— 

(i) by the Registrar, or ^ j . .. ~ . , 

(ii) by such dfficer of Government as may be authorised by the Central 

Government in this behalf: 


19 

20 
21 

23 

24 
23 
20 
27 

25 

20 

no 

31 


Cls. (b), (c) and (d) omitted by the Companies (Amendment) Act, 1974. 

Ins. by Act 65 of 1960, S. GO. 

Ins by Act 31 of 1965, S'. 20 (w.e.f. 15-10-1965). 

Subs, by Act 65 of I960.. S. GO, for ‘Tine which may extend J° A ° n ® thousand ropees . 
The words “that he had reasonable ground to believe, and did believe omitted by 

S. 60, ibid. 

Ins. by Act 65 of 1960, S. 60. ,, 

Subs, by S. GO, Ibid., for “or secretaries and treasurers . 

Ins. by Act 31 of 1985, S. 20 (w.e.f. 15-10-1965). 

s{!b S W by d Ac a t n M of m i%0 S V (I lor a^easuU every director of 

the company”. 

SNbs b V's 6 °60° £ iWd! for°“fine v,-hich may extend to one thousand rupees”. 

Ins. by the Companies (Amendment) Act, 19 
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Provided that such inspection may be made without giving any previous 
notice to the company or any officer thereof. 

(2) It shall be the duty of every director, other officer or employee of the 
company to produce to the person making inspection under sub-section (1), all 
such books of account and other books and papers of the company in his custody 
or control and to furnish him with any statement, information or explanation 
relating to the affairs of the company as the said person may require of him 
within such time and at such place as he may specify. 

(3) It shall also be the duty of every director, other officer or employee 
of the company to give to the person making inspection under this section all 
assistance in connection with the inspection which the company may be reason¬ 
ably expected to give. 

(4) The person making the inspection under this section may, during the 
course of inspection,— 

(i) make or cause to be made copies of books of account and other 
books and papers, or 

(ii) place or cause to be placed any marks of identification thereon in 
token of the inspection having been made. 

(5) Notwithstanding anything contained in any other law for the time 
being in force or any contract to the contrary, any person making an inspec¬ 
tion under this section shall have the same powers as are vested in a civil court 
under the Code of Civil Procedure, 1908 (5 of 1908), while trying a suit, in 
respect of the following matters, namely: — 

(i) the discovery and production of books of account and other docu- 
ments, at such place and such time as may be specified by such 
person, 

(ii) summoning and enforcing the attendance of persons and examining 

them on oath; & 

(ii*) inspection of any books, registers and other documents of the com¬ 
pany at any place. 

™ (6) Y^u re an ins P e ,°tion of the books of account and other books and 
papers of the company has been made under this section, the person making 
the inspection shall make a report to the Central Government. 

haJliwiJl officer authorised to make an inspection under this section shall 

making U ofin that 3 Registrar has under this Act in relation to the 

"^° n *s y ^ g default t shafi r be' S pu , Sshable* wfte^fine 

for'fte^’nofe«ellLg h oSe fi ;ea t r h ° USand ™ PeeS ' and alS ° with 

oi 9) a director or any other officer of a company has been convicted 

ff a 4 d as sAPC S 

W holdtag such offlce in any c ™ y 

210. Annual accounts and balance-sheet.— ( 1 ) At every annual general 

° f a com P ar } y held in pursuance of section 166, the Board of d&ectors 
of the company shall lay before the company— directors 

f3)^ a a l nd Ce ~ Sheet aS at the end of the P eriod specified in sub-section 

✓ow «P Poflt and loss account for that period. 

- ‘S AXyuSAyasa-r s"Kk srsjyTrx ssa 

instead of a profit and loss account, and all references to 
t£s° Act shall be CC onn^ l^ r ° • 1 a ? d ‘‘ los f in this Action and elsewhe?! in 

sfilffSL«s= 

(a) to *»!l e ^ ca ? e . °£ the first annual general meeting of the companv 
g ay wh& » ‘o h t e S by^more^than 


82 Subs - by Act 65 of I960, S. 61, for & (b ). 
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six months, °r in cases where an extension of time has been Pra nt 
f, d , holding the meeting under the second proviso to sub-sfct£n 

granted f " ' m ° re tha " SiX m ° nthS and the °o 

... ^ P er ^°d to which the account aforesaid relates is ref errpH 
SStfM “ o m „?h y s be leSS ° r ™ e ’tharf 6 ^calendar 

has be°en gfanfed m ThYt S by ^ Spedal permission 

, , ( °4 If a * ny pers ? n - being a director of a company, fails to take all reasnn- 
nf comply wit ^ the provisions of this section, he shall, in respect 

of cacn offence, be punishable with imprisonment for a term which mav 

or t \vi? h t °both ; m ° nths ’ or with fine which may extend to one thousand rupees^ 

Provided that in any proceedings against a person in respect of an offence 
under this section, it shall be a defence to prove 33 * * * that a competent 

ana reliable person was charged with the duty of seeing that the provisions 
duty*- 15 SeCll ° n were com Phed with and was in a position to discharge that 

Provided further that no person shall be sentenced to imprisonment for 
any such offence unless it was committed wilfully. 

(6) If any person, not being a director of the company, having been 
charged by the Board of directors with the duty of seeing that the provisions 
of this section are complied with, makes default in doing so, he shall, in 
respect of each offence, be punishable with imprisonment for a term which 
may extend to six months or with fine which may extend to one thousand 
rupees, or with both: 

Provided that no person shall be sentenced to imprisonment for any such 
offence unless it was committed wilfully. 

211. Form and contents of balance-sheet and profit and loss account.— 

34 [(1) Every balance-sheet of a company shall give a true and fair view of 
the state of affairs of the company as at the end of the financial year and 
shall, subject to the provisions of this section, be in the form set out in Part I 
of Schedule VI, or as near thereto as circumstances admit or in such other 
form as may be approved by the Central Government either generally or 
in any particular case; and in preparing the balance-sheet due regard shall 
be had, as far as may be, to the general instructions for preparation of 
balance-sheet under the heading “Notes” at the end of that Part: 

Provided that nothing contained in this sub-section shall apply to any 
insurance or banking company or any company engaged in the generation or 
supply of electricity' or to any other class of company for which a form of 
balance-sheet has been specified in or under the Act governing such class of 

comoanw] . , , . 

(2; Every profit and loss account of a company shall give a true and fair 
view of the'profit or loss of the company for the financial year and shall, 
subject as aforesaid, comply with the requirements of Part II of Schedule vi, 
so far as they are applicable thereto: . . 

Provided that nothing contained in this sub-section shall apply to J*ny 
insurance or banking company “[or any company engaged m the generation 
nr cum!v of electricity 1, or to any other class of company for which a form 
of profit' and loss account has been specified in or under the Act governing 

such class of company. 



in Schedule 

“[public ^ r ^ mpt . on may be grante d eit her unconditionally or subject to 

^^(•Ij^T^e^entrarGov^rnment^may^ oM»ation c. witt thereat 

of the Board of directors of thements^this Aetna’s to the matters to be 
that company any of the requirements of this Act as to _ 

»3 The words “that he had reasonable ground to believe, and did believe’ omitted 

bv Act G5 of 1360, S. 61. 
m Subs, by S. 62, ibid., for sub-sec. (1). 

Ins. bv Act 65 of I960* S. 62.^ . If 

ao Subs, 'by S. 62, ibid., for “national interest . 
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stated in the company’s balance-sheet or profit and loss account for the pur¬ 
pose of adapting them to the circumstances of the company. 

(5) The balance-sheet and the profit and loss account of a company shall 
not be treated as not disclosing a true and fair view of the state of affairs of 
the company, merely by reason of the fact that they do not disclose— 

(i) in the case of an insurance company, any matters which are not 
required to be disclosed by the Insurance Act, 1938 (IV of 1938); 
(zi) in the case*of a banking company, any matters which are not requir¬ 
ed to be disclosed by the Banking Companies Act, 1949 (X of 
1949); 

(iiz) in the case of a company engaged in the generation or supply of 
electricity, any matters which are not required to be disclosed by 
37 [both the Indian Electricity Act, 1910, and the Electricity 
(Supply) Act, 1948]; 

( iv ) in the case of a company governed by any other special Act for the 
time being in force, any matters which are not required to be dis¬ 
closed by that special Act; or 

(u) in the case of any company, any matters which are not required 
to be disclosed by virtue of the provisions contained in Schedule VI 
or by virtue of a notification issued under sub-section (3) or an 
order issued under sub-section (4). 

(6) For the purposes of this section, except where the context otherwise 
requires, any reference to a balance-sheet or profit and loss account shall 
include any notes thereon or documents annexed thereto, giving information 
required by this Act, and allowed by this Act to be given in the form of such 
notes or documents. 

- *i ( V > any , s , uch P erson as is referred to in sub-section (6) of section 209 
rails to take all reasonable steps to secure compliance by the company as 
respects any accounts laid before the company in general meeting, with ’the 
provisions of this section and with the other requirements of this Act as to 
the matters to be stated in the accounts, he shall, in respect of each offence, 
be punishable with imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both: 

m » an v, y fu Ceedl J ng f s against a person in respect of an offence 
LI&ki Ctlon ’ u shall be a defence to prove 3S * * * that a competent 

of^thik 1 ^?erHnS e an°H n rged ^ th th * e d “ ty of . seein S that the provisions 

■ sectl °n and the other requirements aforesaid were complied with and 
was m a position to discharge that duty: 

anv Urthe y tha J no Person shall be sentenced to imprisonment for 

any such offence unless it was committed wilfully. 

sprtirm not being a person referred to in sub-section (6) of 

ch ? rged by the managing agent, secretaries and 
treasurers, 3 [managing director or manager.] or Board of directors as the 

th? other th ? dV f ty of .j eein S that the provisions of this section and 

so he h sh a inn rS? aforesaid are complied ^vith. makes default in doing 

v ln aspect of each offence, be punishable with imprisonment for 

thousand ™pe«? y or eX ^?h both? m ° nthS ° r flne which may oxtend to ona 

oCEence°unlessmmmUtld 3 wiUul“ ntenCed t0 imprisonm «* *>r any such 

. . 2. 12 - ® al ance-sheet of holding company to include certain particulars 
to its subsidiaries.—(1) There shall be attached to the^balance-sheet^$a hold? 

£ subsidiary or subsidiaries at the end of the financia 1 
inff Hnnnmi^Jl lCh the b °J dlI }g company’s balance-sheet is made out. the follow- 
^fe d maybe?— respect °- such subsidiary or of each such subsidiary, as the 

(a) a copy of the balance-sheet of the subsidiary; 

(b) a copy of its profit and loss account; 

tC) a copy of the report of its Board of directors; 

(d) a copy of the report of its auditors; 

spee?fled 1< in t sub-^tl'on^S); Company ' s interest in ‘he subsidiary as 

1 ' rS 2£*2P el,t # ref ® rred to in sub-section (5), if any; and 
(g) the report referred to m sub-section (6), if any. 

S8The S wo?df'“ 6 that b ht > ^5 Mthe ElG K, tricity Supply Act, 1948 (54 of 1948)”. 

by Act 65 0f lM S 62 ^nd to believe and did believe”, omitted 

30 Ins. by S. 62, ibid. . .-3 ' . 
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ss 

(i ° of ?L th if^, e i ld of the finan cial year of the subsidiary last before that 
of the holding company where the financial year of the subsidiary 
does “J* coincide with that of the holding company.] subsidiar y 

iV + I he and i oss account and the reports of the Board of directors 

s\" d n°L th ^^ Udlt0 r S ' referred to in clauses (b), (c) and (d) of sub-section ( 1 ) 
b c made out, m accordance with the requirements of this Act for the 
financial year of the subsidiary referred to in clause (a) ’ 

.. t (c) f 4 ‘ [W £ e f?- the financial year of the subsidiary does not coincide with 
Shall nnf h |nH 0l rt n mg company the financial year aforesaid] of the subsidiary 
nanv-c i l day which precedes the day on which the holding com¬ 

pany s financial year ends by more than six months. 

* (d J .y h ,! r f J . the financial year of a subsidiary is shorter in duration than 
that of its holding company, references to the financial year of the subsidiary 
in clauses (a), (b) and (c) shall be construed as references to two or more 
financial years of the subsidiary the duration of which, in the aggregate, is 
not less than the duration of the holding company’s financial year. 

(3) The statement referred to in clause (e) of sub-section ( 1 ) shall 
specify— 

(a) the extent of the holding company’s interest in the subsidiary at the 
end of the financial year or of the last of the financial years of the 
subsidiary referred to in sub-section (2); 

(b) the net aggregate amount, so far as it concerns members of the 
holding company and is not dealt with in the company’s accounts, 
of the subsidiary’s profits after deducting its losses or vice versa — 
(z) for the financial year or years of the subsidiary aforesaid; and 
(ii) for the previous financial years of the subsidiary since it be- 

• came the holding company’s subsidiary; 

(c) the net aggregate amount of the profits of the subsidiary after 
deducting its losses or vice versa — 

(i) for the financial year or years of the subsidiary aforesaid; and 
(zi) for the previous financial years of the subsidiary, since it be¬ 
came the holding company’s subsidiary; 

so far as those profits are dealt with, or provision is made for those losses, in 
the company’s accounts. 

(4) Clauses (b) and (c) of sub-section (3) shall apply only to profits and 
losses of the subsidiary which may properly be treated in the holding com¬ 
pany’s accounts as revenue profits or losses, and the profits or losses attribut¬ 
able to any shares in a subsidiary for the time being held by the holding 
company or any other of its subsidiaries shall not (for that or any other 
purposes) be treated as aforesaid so far as they are profits or losses for the 
period before the date on or as from which the shares were acquired by the 
company or any of its subsidiaries, except that they may m a proper case 

be so treated is itself the subsidiary of another body corporate; and 

(b) the shares were acquired fTom that body corporate or subsidiary 
of it; 

and for the purpose of determining whether any profits Josses are to e 
treated as profits or losses for the said period, the profit or tossfor £,£?th 
cia? year of the subsidiary may, if it is not Practicable to apportuwit fTom 
reasonable accuracy by reference to the facts, be^ treated.as accruing 
day to day during that year and be apportioned accordingly. 

attached to the balance-sheet of the holdmg company in the holding 

(a) whether there has been any, and, ii so, wnar cna s finan- 

cTaT^We last^ol subsidiary and 

the end of the holding company s financial year,___, 


« Subs! of financial year aforesaid”. 
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(b) details of any material changes which have occurred between the 
end of the financial year or of the last of the financial years of the 
subsidiary and the end of the holding company’s financial year in 
respect of— 

(i) the subsidiary’s fixed assets; 

(ii) its investments; 

(iii) the moneys lent by it; . 

( iv ) the moneys borrowed by it for any purpose other than that of 
meeting current liabilities. 

(6) If, for any reason, the Board of directors of the holding company is 
unable to obtain information on any of the matters required to be specified 
by sub-section (4), a report in writing to that effect shall be attached to the 
balance-sheet of the holding company. 

(7) The documents referred to in clauses (e), (/) and ( g ) of sub-section 
(1) shall be signed by the persons by whom the balance-sheet of the holding 
company is required to be signed. 

(8) The Central Government may, on the application or with the consent 
of the Board of directors of the-company, direct that in relation to any sub¬ 
sidiary, the provisions of this section shall not apply, or shall apply only to 
such extent as may be specified in the direction. 

(9) If any such person as is referred to in sub-section (6) of section 209 
fails to take all reasonable steps to comply with the provisions of this 
section, he shall, in respect of each offence, be punishable with imprisonment 
for a term which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both: 

Provided that in any proceedings against a person in respect of an offence 
under this section, it shall be a defence to prove 42 * * * that a competent 

and reliable person was charged with the duty of seeing that the provisions 
of this section were complied with and was in a position to discharge that 
duty: 

Provided further that no person shall be sentenced to imprisonment for 
any such offence unless it was committed wilfully. 

(10) If any person, not being a person referred to in sub-section (6) of 
section 209. having been charged by the managing agent, secretaries and 
treasurers, 43 [managing director, manager;) or Board of directors, as the case 
may be, with the duty of seeing that the provisions of this section are com¬ 
plied with, makes default in doing so, he shall, in respect of each offence, be 
punishable with imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both: 

Provided that no person shall be sentenced to imprisonment for any such 
offence unless it was committed wilfully. 

213. Financial year of holding company and subsidiary.—(l) Where it 
appears to the Central Government desirable for a holding company or a 
holding company’s subsidiary, to extend its financial year so that the sub^ 
sicnary’s financial year may end with that of the holding company, and for 
that purpose to postpone the submission of the relevant accounts to a general 
meeting, the Central Government may, on the application or with the consent 
°j j® Board of directors of the company whose financial year is to be extend¬ 
ed, direct that in the case of that company, the submission of accounts to a 
general meeting, # the holding of an annual general meeting or the making of 
an annual return, shall not be required to be submitted, held or made, earlier 
than the dates specified in the direction, notwithstanding anything to the 
contrary in this Act or in any other Act for the time being in force. 

(2) The Central Government shall, on the application of the Board of 
directors of a holding company or a holding company’s subsidiary, exercise 
the powers conferred on that Government by sub-section (1) if it is necessary 
so to do, in order to secure that the end of the financial year of the sub¬ 
sidiary does not precede the end of the holding company’s financial year by 
more than six months, where that is not the case at the commencement of 
or date on which the relationship of holding company and 

subsidiary comes mto existence, where that date is later than the commence¬ 
ment of this Act. 


214. Rights of holding company’s representatives and members.—( 1 ) A 
holding company may, by resolution, authorise representatives named in the 


42 Art 65°^ I960 1t S' B ^ ad reaS ° nable ground to beUeve, and did believe,” omitted by 
<8 Ins. by S. 63, ibid. 
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andof°any°such C subsidiary sLnY ° £ “ S subsidia "es; 

V Se Th e P P rl S ^ tatiVeS at any «™» during d bSsfness hours OPen <0 mSpection 

ssf—•«? » 

“ B£V™'~ * rasxm 5 

<«>»fj™ «?• “oSs 5s. - .Tb*vr.,a,i s. 

tp^ies and treasurers, manager or secretary if anv and hv nnt ia C c . 
ing "director'where °thero is^ne^ ° ne ° f " h ° m Sba11 be a mana S" 

of its ^ (directors' 1 is for MS "bfinl^ ^fit'SS 
profit and loss account shall be signed by such director; but in such a case 
there shall be attached to the balance-sheet and the profit and loss account 

?rfvisi^ e S n of S 1ub-section lm (U XPlammS the reaS ° n f ° r non - complian ce with the 

. tl 3) « he j ,al ? n ? e ~ sh 4 eet and the profit and loss account shall be approved 
by the Board of directors before they are signed on behalf of the Board in 

accordance with the provisions of this section and before they are submitted 
to the auditors for their report thereon. 

.. and J oss acc °unt to be annexed and auditor’s report to be 

attached to balance-sheet.—The profit and loss account shall be annexed to 
the balance-sheet and the auditor's report 44 [(including the auditor’s separate, 
special or supplementary report, if any)] shall be attached thereto. 

217. Board’s report.— (1) There shall be attached to every balance-sheet 
laid before a company in general meeting, a report by its Board of directors, 
with respect to— 

(a) the state of the company’s affairs; 

(b) the amounts, if any, which it proposes to carry to any reserves 

45 * * * in such balance-sheet 46 * * * 

(c) the amount, if any, which it recommends should be paid by way 
of dividend; 

47 [(d) material changes and commitments, if any, affecting the financial 
position of the company which have occurred between the end of 
the financial year of the company to which the balance-sheet relates 
and the date of the report]. 

(2) The Board's report shall, so far as is material for the appreciation of 
the state of the comoany’s affairs by its members and will not in the Board’s 
opinion be harmful to the business of the company or of any of its sub¬ 
sidiaries, deal with any changes which have occurred during the financial 
year— 

(a) in the nature of the company’s business; 

(b) in the company’s subsidiaries or in the nature of the business earned 
on by them; and 

(c) generally in the classes of business in which the company has an 
interest. 

4,; [(2-A) (a) The Board’s report shall also include a statement showing 

the name of every employee of the company who— . . . • 

(i) if employed throughout the financial year, was in receipt of remu¬ 
neration for that year which, in the aggregate, was not less than 

thirty-six thousand rupees; or . 

(ii) if employed for a part of the financial year, was in receipt.of remu¬ 
neration for any part of that year, at a rate which, in the aggregate, 
was not less than three thousand rupees per month. 

(b) The statement referred to in clause (a) shall also indicate 


41 Ins. bv Act 65 of 1960, S. 64. 

•>'»Thc word “either” omitted by S. 65, ibid _ ibid 

ah The words “or in a subsequent balance-sheet; and omitted by b. 65, iota. 

47 Ins. by S. 65, ibid. 

4S Ins. by the Companies (Amendment) Act, IJ/4. 
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(i) whether any such employee is a relative of any director or manager 
of the company and if so, the name of such director, and 

(ii) such other particulars as may be prescribed. 

Explanation —“Remuneration” has the meaning assigned to it in the 
Explanation to section 198.] 

(3) The Board shall also be bound to give the fullest information and 
explanations in its report aforesaid, or in cases falling under the proviso to 
section 222, in an addendum to that report, on every reservation, qualification 
or adverse remark contained in the auditors’ report. 

(4) The Board’s report and any addendum thereto shall be signed by its 
chairman if he is authorised in that behalf by the Board; and where he is not 
so authorised, shall be sighed by such number of directors as are required to 
sign the balance-sheet and the profit and loss account of the company by virtue 
of sub-sections (1) and (2) of section 215. 

(5) If any person, being a director of a company, fails to take all reason- 
ble steps to comply with the provisions of sub-sections (1) to (3), or being 

the chairman, signs the Board’s report otherwise than in conformity with the 
provisions of sub-section (4), he shall, in respect of each offence, be punishable 
with imprisonment for a term which may extend to six months, or with fine 
which may extend to two thousand rupees, or with both: 

Provided that no person shall be sentenced to imprisonment for any such 
offence unless it was committed wilfully: 

Provided further that in any proceedings against a person in respect of 
an offence under sub-section (1), it shall be a defence to prove 49 * * * that 

a competent and reliable person was charged with the duty of seeing that 
the provisions of that sub-section were complied with and was in a position 
to discharge that duty. 

(6) If any person, not being a director, having been charged by the Board 
of Directors with the duty of seeing that the provisions of sub-sections (1) to 
v3) are complied with; makes default in doing so, he shall, in respect of each 
offence, be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to two thousand rupees, or with both: 

Provided that no person shall be sentenced to imprisonment for any such 
offence unless it was committed wilfully. 

218. Penalty for improper issue, circulation or publication of balance- 
sheet or profit and loss account. —(a) If any copy of a balance-sheet or profit 
and loss account Avnich has not been signed as required by section 215 is 
issued, circulated or published; or 

(b) If any copy of a balance-sheet is issued, circulated or published with- 
out there being annexed or attached thereto, as the case may be, a copy each 
OI , S l 2 the profit and loss account, (ii) any accounts, reports or statements 
which, by virtue of section 212, are required to be attached to the balance- 
sheet, (hi) the auditors’ report, and (iu) the Board’s report referred to in 
section 217; 

the company, and every officer of the company who is in default, shall be 
punishable with fine which may extend to five hundred rupees. 

219. Right of member to copies of balance-sheet and auditors' report.-— 
(1) A copy of every -balance-sheet (including the profit and loss account, the 
auditors report and every other document required by law to be annexed or 
attached, as the case may be, to the balance-sheet) which is to be laid before 
a company in general meeting shall, not less than twentyone days before the 
date of the meeting, be sent to every member of the company, to every holder 
of debentures issued by the company (not being debentures which ex facie 
are payable to the bearer thereof), to every trustee for the holders of any 
debentures issued by the company, whether such member, holder or trustee is 
or is not entitled to have notices of general meetings of the company sent to 

mm, and to all persons other than such members, holders or trustees, beins 
persons so entitled. 

Provided that— 


(a) in the case of a company not having a share capital, this sub-section 
shall not require the sending of a copy of the documents aforesaid 

1° 3 e ? b £ r ’ or h R lder debentures, of the company who is not 

entitled to have notices of general meetings of the company sent to 



omitted 
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(b) to hi be SU sent- i0n Sh3U not require a co ™ ° £ the documents aforesaid 

<l) e°nmS^o e h r kve notos rfle^Tmeetingl XV' ^ * n0t 

fin ° him and of whose addrels the cZpany is unaware-* 33117 Sent 
<il) 

<U,) whom are 6 k* any shares or debentures some of 

(c) i, the^c^^ ^ ^^^^^-^^ hos^who ^re^ot^^^emitled- *aricf SUCh 

(c) if the copies of the documents aforesaid are sent less than twpntv 

that llct bf°d r e e eme e d d tn te h 0f ^ me fH ng * they shall > notwithstanding 
xnat iact, be deemed to have been duly sent if it is so agreed bv all 

the members entitled to vote at the meeting. * by 311 

ic rw or b ? lder of debentures of a company, whether he is nr 

is not entitled to have copies of the company’s balance-sheet sent to him shall 

l d ™ nd - be entit > ed to be furnished without chargTand any person from 
whom the company has accepted a sum of money by way of deposit shall nn 
demand accompanied by the payment of a fee of one nipee, be entitlld to be 

rinrumpn'!' Wlth - 3 ^ C °k Y i° f the iast balan ce-sheet of the company and of every 

f equired by la ™ }° be annexed or attached thereto^ including the 
profit and loss account and the auditors’ report. 

evorS 3) „ml^ efa f Ul *v, 1S made in oomplytog with sub-section (1), the company, and 

whiZh < ma^ 1 extend 6 to°five a hundred^upeffs 6 ^ 13 ^’ ^ be PUniShable wi ‘ b 

„ . • . when any P ers ° n makes a demand for a copy of any document with 

which he is entitled to be furnished by virtue of sub-section (2), default is 
made in complying with the demand within seven days after the making there- 
of, the company, and every officer of the company who is in default, shall be 
punishable with fine which may extend to five hundred rupees, unless it is 
proved that, that person had already made a demand for and been furnished 
with a copy of the document. 

The Court may also, by order, direct that the copy demanded shall forth¬ 
with be furnished to the person concerned. 

(5) Sub-sections (1) to (4) shall not apply in relation to a balance-sheet of 
a private company laid before it before the commencement of this Act, and 
in such a case the right of any person to have sent to him or to be furnish¬ 
ed with a copy of the balance-sheet, and the liability of the company in respect 
of a failure to satisfy that right, shall be the same as they would have been if 
this Act had not been passed. 

220. Three copies of balance-sheet, etc., to be filed with Registrar.—(1) 
After the balance-sheet and the profit and loss account have been laid before 
a company at an annual general meeting as aforesaid, there shall be filed with 
the Registrar 50 [within thirty days from the date on which the balance-sheet 
and the profit and loss account were so laid]— 

(a) 51 * * * three copies of the balance-sheet and the profit and loss account, 
signed by the managing director, managing agent, secretaries and -treasurers, 
manager or secretary of the company, or if there be none of these, by a director 
of the company, together with three copies of all documents which are required 
by this Act to be annexed or attached to such balance-sheet or profit and loss 

account: . _ , 

52 [Provided that in the case of a private company, copies of the balance- 
sheet and copies of the profit and loss account shall be filed with the Registiar 
separately] : 

53 * ***** 

52 [Provided further that,— ... * . ._ 

(i) in the case of a private company which is not a subsidiary of a 

(ii) in the case of a private company of which the entire paid-up share 
capital is held by one or more bodies corporate incorporated outside 

India, or 


™ Subs. by Act 31 of 1965, S. 62 and Sch., for certain : 

oi The words “in the case of a public company omitted by Act 65 of 1960, b. fab. 

02 ins. by S. 66, ibid. 

53 cl. (b) omitted by S. 66, ibid. 
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(iii) in the case of a company which becomes a public company by virtue 
of section 43-A, if the Central Government directs that it is not in 
the public interest that any person other than a member of the com¬ 
pany shall be entitled to inspect, or obtain copies of, the profit and 
loss account of the company, 

no person other than a member of the company concerned shall be entitled to 
inspect, or obtain copies of, the profit and loss account of that company under 
section 610.] 


(2) If the annual general meeting of a 54 * • * company before which a 

balance sheet is laid as aforesaid does not adopt the balance-sheet, a statement 
of that fact and of the reasons therefor shall be annexed to the balance-sheet 
and to the copies thereof required to be filed with the Registrar. 

(3) If default is made in complying with the requirements of sub-sections 

(1) and (2), the company, and every officer of the company who is in default, 
shall be liable to the like punishment as is provided by section 162 for a 
default in complying with the provisions of sections 159, 160 or 161. 

221. Duty of officer to make disclosure of payments, etc. —(1) Where any 
particulars or information is required to be given in the balance-sheet or profit 
and loss account of a company or in any document required to be annexed or 
attached thereto, it shall be the duty of the concerned officer of the company 
to furnish without delay to the company, and also to the company’s auditor 
whenever he so requires, those particulars or that information in as full a 
manner as possible. 

(2) Where the officer concerned is a firm or body corporate acting as 
managing agent or as secretaries and treasurers, the duty aforesaid shall extend 
to every partner in the firm, or to every director of the body corporate as the 
case may be. 

(3) The particulars or information referred to in sub-section (1) may relate 
to payments made to any director, managing agent, secretaries and treasurers, 
or other person by any other company, body corporate, firm or person. 

(4) If any person knowingly makes default in performing the duty cast on 
him by the foregoing provisions of this section, he shall be punishable with 
imprisonment which may extend to six months, or with fine which may extend 
to five thousand rupees, or with both. 

222. Construction of references to documents annexed to accounts._ 

References in this Act to documents annexed or required to be annexed to a 
company’s accounts or any of them shall not include the Board’s report, the 

auditors’ report or any document attached or required to be attached to those 
accounts: 

Provided that .any information which is required by this Act to be given 
in the accounts, and is allowed by it to be-given in a statement annexed to the 
accounts, may be given in the Board’s report instead of in the accounts; and 
if any such information is so given, the report shall be annexed to the accounts 
and this Act shall apply in relation thereto accordingly, except that the auditors 
shall report thereon only in so far as it gives the said information. 


e i. Certain companies to publish statement in the Form in Table F in 
schedule I.— (1) Every company which is a limited banking company, an 
insurance company, or a deposit, provident or benefit society, shall, before it 
Tt?* IU j ienc - es £ usmess also on the first Monday in February and the first 

m e >" ei 7 year during which it carries on business, make a 

as c^umstanee® F ° d ™ it m Table F m Schedule l - Qr in a Form as near therete 

(2) A copy of the statement, together with a copy of the last audited 

until 1 ^f 6 S re the members of the company, shall be displayed and 
until the display of the next following statement, shall be kept displayed in 

* c ™ s P*™ ous P^ce in the registered office of the company, andjheveS 
branch office or place where the business of the company is carried on ^ 

member, and every creditor, of the company shall be entitled on 
wlthin'seven 3 days ol & be “ hed With 8 Copy ° f the 

section |e d c , o a 4pTnd%^e^T^ 8 o f W t^ 

which"the* delau 11*eonUnues Cb ^ » t “ d to ^Vees 


04 The words “public or private” omitted by Act 65 of 1960, S. 66. 
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1938) as to the annual statements to be made by such company or society aon?v 
provisions * modifications, if the company or society complies w‘th thole 


Audit 

. n 224 ; Ap v ? ointme 1 nt and remuneration of auditors.—«[(i) Every company 
Si?!!; f - each annual general meeting, appoint an auditor or auditors to hold 
office from the conclusion of that meeting until the conclusion of the next 
annual general meeting and shall, within seven days of the appointment, give 
intimation thereof to every auditor so appointed, 50 [* * *] 

[Provided that before any appointment or re-appointment of auditor or 
auditors is made by any company at any annual general meeting, a written 
certificate shall be obtained by the company from the auditor or auditors 
proposed to be so appointed to the effect that the appointment or re-appoint- 
ment. if made, will be in accordance with the limits specified in sub-section 
(l-B).J 

(1-A) Every auditor appointed under sub-section (1), [* * * *]se shall 
within thirty days of the receipt from the company of the intimation of his 
appointment, inform the Registrar in writing that he has accepted, or refused 
to accept, the appointment]. 

57 (1-B) On and from the financial year next following the commencement 
of the Companies (Amendment) Act, 1974. no company or its Board of direc¬ 
tors shall appoint or re-appoint any person or firm as its auditor if such person 
or firm is, at the date of such appointment or re-appointment, holding appoint¬ 
ment as auditor of the specified number of companies or more than the speci¬ 
fied number of companies: 

Provided that in the case of a firm of auditors, “specified number of com¬ 
panies” shall be construed as specified number of companies per partner of 
the firm: 

Provided further that where any partner of the firm is also a partner of 
any other firm or firms of auditors, the number of companies which may be 
taken into account, by all the firms together, in relation to such partner shall 
not exceed the specified number in the aggregate: 

Provided also that where any partner of a firm of auditors is also holding 
office, in his individual capacity, as the auditor of one or more companies, the 
number of companies which may be taken into account in his case shall not 
exceed the specified number, in the aggregate. 

(1-C) For the purposes of enabling a company to comply with the provi¬ 
sions of sub-scction (1-B), a person or firm holding, immediately before the 
commencement of the Companies (Amendment) Act, 1974, appointment as the 
auditor of a number of companies exceeding the specified number, shall, within 
sixty days from such commencement, intimate his or its unwillingness to be 
re-appointed as the auditor from the financial year next following su ?h C0I T 1 “ 
mencement, to the company or companies of which he or it is not willing to 
be re-appointed as the auditor; and shall simultaneously intimate to the 
Registrar the names of the companies of which he or it is willing to je 
reappointed as the auditor and forward a copy of the intimation to each of the 
companies referred to therein. 

Explanation I .—For the purposes of sub-secaons (1-B) and (1-C), specified 

number” means — person or firm holding appointment as auditor of a 

number of companies each of which has a paid-up share capital of 
less than rupees twenty-five lakhs, twenty such companies, 

(b) in any other case, twenty companies, out of which not m ore *han 
(b) ten shall be companies each of which has a paid-up share capital of 

Explanation JL-In. comput^g °the specified number. com- 

appointed Ts^an "orw^her Singly or in combination with any other 
person or firm, shall be t aken into account.] __ 

£ «J&r-as BW *»« a—. 

M Added by 1 the ^Companies (Amendment) Act, 1974. 
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(2) ** [Subject to the provisions of sub-section (1-B) and section 224-A at 
any annual general meeting], a retiring auditor, by whatsoever authority 
appointed, shall be re-appointed, unless— 

(a) he is not qualified for re-appointment; 

(b) he has given the company notice in writing of his unwillingness to 
be re-appointed; 

(c) a resolution has been passed at that meeting appointing somebody 
instead of him or providing expressly that he shall not be re-appoint¬ 
ed; or 

(d) where notice has been given of an intended resolution to appoint 
some person or persons in the place of a retiring auditor, and by 
reason of the death, incapacity or disqualification of that person or 
of all those persons, as the case may be, the resolution cannot be 
proceeded with. 

(3) Where at an annual general meeting no auditors are appointed or re¬ 
appointed,. the Central Government may appoint a person to fill the vacancy. 

(4) The company shall, within seven days of the Central Government’s 

under sub_sec tion (3), becoming exercisable, give notice of that fact to 

that Government; and, if a company fails to give such notice, the company, 
and every officer of the company who is in default, shall be punishable with 
fine which may extend to five hundred rupees. 

_ (5) The first auditor or auditors of a company shall be appointed by the 

Board of directors within one month of the date of registration of the com¬ 
pany; and the auditor or auditors so appointed shall hold office until the 
conclusion of the first annual general meeting: 

Provided that— 


(a) the company may, at a general meeting, remove any such auditor 
°f au or any of such auditors and appoint in his or their places any 
other person or persons who have been nominated for appointment 
by any member of the company and of whose nomination notice has 

£2 g™ en "I th f members of the company not less than fourteen 
days before the date of the meeting; and 

(b) if the Board fails to exercise its powers under this sub-section, the 

company in general meeting may appoint the first auditor or 
auditors. 

Bo * rd ma y a n y casual vacancy in the office of an auditor: 
^y, V jnay SUCh vacancy continues, the remaining auditor or auditors, if 

that where such vacancy is caused by the resignation of an audi- 
tor ’ vacancy.shall only be filled by the company in general meeting 

__to; Any auditor appointed in a casual vacancy shall hold office until the 

conclusion of the next annual general meeting. 

as provided in the proviso to sub-section (5), any auditor 

h?s P te^ d nni sectlon may be removed from office before the expiry of 
ms term only by the company in general meeting, after obtaining the nreviou* 
approval of the Central Government in that behalf naming me previous 

W The remuneration of the auditors of a company— 

. (a) In the case of an auditor appointed by the Board or the Central 

S’the’case rnaj?be^ C and ed * the B ° ard ° r the 
(b) subject to clause (a), shall be fixed by the company in general nieet- 

determine. SUCh manner 38 the company in 

purp °! es this sub-section, any sums paid by the comDanv In 
Eion^remu^rat/oi’^ expenses shaU be deemed to be included in the exprel- 


“ company ° r centra] 
(b) SSL a !!?? 81 i* £ the £ institution established by any Provincial or 


M Companies (Amendment) Act, 1974. 

itw. by the Companies (Amendment) Act, 1974. 
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(c) a nationalised bank or an insurance company carrying on general 
insurance business. e 

the appointment or re-appointment at each annual general meeting of an audi¬ 
tor or auditors shall be made by a special resolution. 

(2) Where any company referred to in sub-section (1) omits or fails to 
pass at its annual general meeting any special resolution appointing an auditor 
or auditors, it shall be deemed that no auditor or auditors had been appointed 
by the company at its annual general meeting, and thereupon the provisions of 
sub-section (3) of section 224 shall become applicable in relation to such 
company. 

Explanation .—For the purposes of this section,— 

(a) “general insurance business” has the meaning assigned to it in the 
General Insurance (Emergency Provisions) Act, 1971 (17 of 1971); 

(b) “nationalised bank” means a corresponding new bank as defined in 
the Banking Companies (Acquisition and Transfer of Undertakings) 
Act, 1970 (5 of 1970). 


225. Provisions as to resolutions for appointing or removing auditors.— 

(1) Special notice shall be required for a resolution at an annual general meet¬ 
ing appointing as auditor a person other than a retiring auditor, or providing 
expressly that a retiring auditor shall not be re-appointed. 

(2) On receipt of notice of such a resolution, the company shall forthwith 
send a copy thereof to the retiring auditor. 

(3) Where notice is given of such a resolution and the retiring auditor 
makes with respect thereto representations in writing to the company (not 
exceeding a reasonable length) and requests their notification to members of 
the company, the company shall, unless the representations are received by 
it too late for it to do so— 

(a) in any notice of the resolution given to members of the company, 
state the fact of the representations having been made; and 

(b) send a copy of the representations to every member of the company 
to whom notice of the meeting is sent, whether before or after the 
receipt of the representations by the company; 


and if a copy of the representations is not sent as aforesaid because they were 
received too late or because of the company’s default, the auditor may (with¬ 
out prejudice to his right to be heard orally) require that the representations 
shall be read out at the meeting: 

Provided that copies of the representations need not be sent out and the 
representations need not be read out at the meeting if, on the application either 
of the company or of any other person who claims to be aggrieved, the Court 
is satisfied that the rights conferred by this sub-section are being abused to 
secure needless publicity for defamatory matter; and the Court may order the 
company’s costs on such an application to be paid in whole or in part by the 
auditor, notwithstanding that he is not a party to the application. 

(4) Sub-sections (2) and (3) shall apply to a resolution to'remove the first 
auditors or any df them under sub-section (5) of section 224 or to the removal 
of any auditor or auditors under sub-section (7) of that section, as they apply 
in relation to a resolution that a retiring auditor shall not be re-appointed. 

not be*quaUfled*f o7a pp o int ment^as^a u d rt o r ot £Jagf ~ 

- =f all the « 

^itor^fa PO io n “ y ,“ ‘“ScasT^la^eTso practising may act in the 

nam < 2 ) 0f (a) h Notwithstanding anything contained in su^secrion^l), but-bject 

t g°ra t n h t e ed Pr u°ntira S ?aw7n ® 

ESrSs ?335fcs M 


00 In8 by Act 62 of 1956, S. 2 and Sch. (w.e.f. l; 11 " 1956 ^ 

01 Subs, by the A.O. (No. 3) 1956, for m that 

02 Subs, by Act 65 of I960, S. 68, for those territories . 



cxxv 


THE COMPANIES ACT, 1956 

(b) The Central Government may, by notification in the Official Gazette, 
make rules providing for the grant, renewal, suspension or cancellation of 
auditors certificates to persons in 63 [the territories which, immediately before 
the 1st November, 1956, were comprised in Part B States] for the purposes of 
clause (a), and prescribing conditions and restrictions for such grant, renewal 
suspension or cancellation. 

(3) None of the following persons shall be qualified for appointment as 
auditor of a company— 

(a) a body corporate; 

(b) an officer or employee of the company; 

(c) a person who is a partner, or who is in the employment, of an officer 
or employee of the company; 

(d) a person who is indebted to the company for an amount exceeding 
one thousand rupees, or who has given any guarantee or provided 
any security in connection with the indebtedness of any third person 
to the company for an amount exceeding one thousand rupees; 

(e) a person who is a director or member of a private company, or a 
partner of a firm, which is the managing agent or the secretaries 
and treasurers of the company; 

(/) 3 person who is a director, or the holder of shares exceeding five 
per cent, in nominal value of the subscribed capital, of any body 
corporate which is the managing agent or the secretaries and treasur¬ 
ers, of the company; 

?£?Y| de d * b at any shares held by such person as nominee or trustee for 
lISiiS 11 ?- person ai ? d in which the holder has no beneficial interest shall be 
of thfs clause° mPUting the percentage of shares held by him for the purpose 

References in sub-section to an officer or employee shall 
be construed as not including references to an auditor. 

(4) A person shall also not be qualified for appointment as auditor of a 
' y J £ he 1S, *u y “ of sub-section (3), disqualified for appointment as 

f y ° ther b °u y corporate which is that company’s subsidiary or 

?u SU u S1 ? iary of that com Pany’s holding company, or would 
be so disqualified if the body corporate were a company. 

?- n audl tor becomes subject, after his appointment, to any of the 
vSd hfs officf as such" SUb ' SeCti0nS (3) and (4) > be shal1 be deemed to have 

chal1 2 tl\ Powe ™ a ? d d “tfes of auditors.—( 1 ) Every auditor of a company 

Sri? a nght ?S cess at a11 times to tbe books and accounts and vouchers 
f company, whether kept at the head office of the company or elsewhere 
and shall be entitled to require from the officers of the company such bSSSSl 

of hteduSS 1 as 1 ^udito? 8 thG aUdit ° r may think neCeSSaiT for the Performance 

shall 4 inquire^ ithOUt prejudice to the Provisions of sub-section (1), the auditor 

(a) whether loans and advances made by the company on the basis of 

be l n Properly secured and whether the terms on 

y have . been made are not prejudicial to the interests of 
the company or its members; 

transactions of the company which are represented merely 

fr) ky b °°*. entnes are not prejudicial to the interests of the company; 

( where the company is not an investment company within the mean- 

!5 C \u n 372 or a banking . company, whether so much of the 
the company as consist of shares, debentures and other 
securities have been sold at a price less than that at which thev 
were Purchased by the company; y 

(d) as^deposit 5 ; anS a “ d advances made ^ the company have been shown 

(e) whether personal expenses have been charged to revenue account- 

<» ^ b -f re « is s ‘ ated to the. books and papers of the company that^i'v 
shares have been allotted for cash, whether cash has actuallv been 

r e “ lvetI ln respect of such allotment, and if no cash has actually 
and D tho T ec , elved ' whether the position as stated in the account hooks 

and the halene^ohee. COrrecti reg ul ar aBt J nQt mis l e a<l££] B ° 0kS 

“f“ b *h by * tbe J A - P' (No. 3) 1956, for “Part B States”, 
hw. by Act 31 of 1965, S. 21 (w.ei. 15-10-1965). 

LCL—39 
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(2) The auditor shall make a report to the mempers of the company on 
the accounts examined by him, and on every balance-sheet and profit and loss 
account and on every other document declared by this Act to be part of or 
annexed to the balance-sheet or profit and loss account, which are laid before 
the company in general meeting during his tenure of office, and the report 
shall state whether, in his opinion and to best of his information and according 
to the explanations given to him, the said accounts give the information requir¬ 
ed by this Act in the manner so required and give a true and fair view— 

(i) in the case of the balance-sheet, of the state of the company’s affairs 
as at the end of its financial year; and 

(ii) in the case of the profit and loss account, of the profit or loss for its 
financial year. 

(3) The auditor’s report shall also state— 

(a) whether he has obtained all the information and explanations which 
to the best^of hiS knowledge and belief were necessary for the pur¬ 
poses of his audit; 

(b) whether, in his opinion, proper books of account as required by law 
have been kept by the company so far as appears from his examina¬ 
tion of those books, and proper returns adequate for the purposes of 
his audit have been received from branches not visited by him; 

45 [(bb) whether the report on the account of any branch office audited under 
section 228 by a person other than the company’s auditor has been 
forwarded to him as required by clause (c) of sub-section (3) of that 
section and how he has dealt with the same in preparing the auditor’s 
report;] 

(c) whether the company’s balance-sheet and profit and loss account 

dealt with by the report are in agreement with the books of account 
and returns. , .... . , 

(4) Where any of the matters referred to in clauses (i) and (it) of sub¬ 
section (2) or in clauses (a), (b), 65 [(bb)] and (c) of sub-section (3) is answered 
in the negative or with a qualification, the auditor s report shall state the 


reason for the answer. . , , .. . 

66 r(4-A) The Central Government may, by general or special order, direct 
that, in the case of such class or description of companies as may be s pecified 
in the order, the auditor’s report shall also mclude a statement on such matters 

aS ^rovidedThat before making any such order the Central p^^ment may 
consult the Institute of Chartered Accountants of India constituted under the 
Chartered Accountants Act, 1949, in regard to the class or description.of• coin- 
panies and other ancillary matters proposed to be specified therein unless th 
Government decides that such consultation is not necessary or expedient in 

the circumstances oJ the case.lm not be deemed as not having been 

Mssrsr « pja 

(b) those prov°sions y are specified in the balance-sheet and profit and loss 
account of the company.] 

228. Audit of accounts of branch offlj* «* £"*£5^$ a^fted bythe 
pany has a branch office, the amounts of that office sh 11 L t) qualified for 
company’s auditor appointed under section 224 orj oy^a P q u where the 

appointment as auditor of the f.? d i a Either 49 [by the company’s 

branch office is «*tuate m a comtwwtgde 1ndu^.ther^LJ duly d 

t a o Ud act° r as° an S o^ffie^countsoMhe 1 branch office in accordance with the 

laws of thatceu^c bra nch office are -[audited by a person 

other^han'the company? auditor] V company’s auditor- 


65 Ins. by Act 65 of 1960, S. 69. ic_m iqasI 

go ins by Act 31 of 1965, S. 21 (w.ei. 15-10-19&)- 
67 Subs bv Act 65 of I960, S. 69, for sub-section (5). 

“9 g 

to Subs, by S. 70, ibid., for “not so audited . 
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(a) shall be entitled to visit the branch office, if he deems it necessary 
to do so for the performance of his duties as auditor, and 

(b) shall have a right of access at all times to the books and accounts 
and vouchers of the company maintained at the branch office: 

Provided that in the case of a banking company having a branch office out¬ 
side India, it shall'be sufficient if the auditor is allowed access to such copies 
of, and extracts from, the books and accounts of the branch as have been trans¬ 
mitted to the principal office of the company in India. 

T1 [(3)(a) Where a company in general meeting decides to have the 
accounts of a branch office audited otherwise than by the company’s auditor, 
the company in that meeting shall for the audit of those accounts appoint a 
person qualified for appointment as auditor of the company under section 226, 
or where the branch office is situate in a country outside India, a person who 
is either qualified as aforesaid or an accountant duly qualified to act as an 
auditor of the accounts of the branch office in accordance with the laws of that 
country, or authorise the Board of directors to appoint such a person in consul¬ 
tation with the company’s auditor; 

‘ (W the person so appointed (hereafter in this section referred to as the 
brand* auditor) shall have the same powers and duties in respect of audit of 
the accounts of the branch office as the company’s auditor has in respect of 
the same; 

~ < c) ^ br ^ n ? h a “ ditor shall Prepare a report on the accounts of the branch 
office examined by him and forward the same to the company’s auditor who 
shall m preparing the auditors report, deal with the same in such manner as 
ne considers necessary; w 

*“ ditor shall receive such remuneration and shall hold his 
appointment subject to such terms and conditions as may be fixed either bv 

the company in general meeting or by the Board of directors if so authorised 
by the company in general meeting. auuionsea 

.. (4) Notwithstanding anything contained in the foregoing provisions of this 
section, the Central Government 72 [may make rules providing for the exemption 

li^ y ? rancl i ? fflce from the provisions of this section to the extent specified 
in the rules and in making such rules the Central Government shall have P regard 
to all or any of the following matters, namely:— regard 

(o > a rrangernent made by the company for the audit of accounts of 

by 3 ?f rso1 ? otherwise qualified for appointment as 

even thoUgh SUch person ma y be Si officer or 
employee of the company; 

(b) durinfflS ° f acti Y ity carried on at the branch office 

2X23? X pe u 10d ? f t£, ree years immediately preceding the date on 
section; thC branch offlce 15 exempted from the provisions of this 

t reas onable cost of a branch auditor for the audit 

. 1 accoun ts of the branch office; 

(d) matte * w . hich in the opinion of the Central Government 

dons of tWs s'StloSV XemP ‘° tte branCh ° fflCe fr ° m 016 Pr ° Vi " 

wMwmmmm 

to the auditor of the company; and the & aud1t?r be forwarded 


" *** hy . s - w, - 

1965 ' S - 221 for ,,may by »*• in this behalf, exempt' 
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sections 225 to 231. the company and every officer of the company who is in 
default, shall be punishable with fine which may extend to five hundred rupees. 

233. Penalty for non-compliance by auditor with sections 227 aqd 229._ 

If any auditor’s report is made, or any document of the company is signed or 
authenticated, otherwise than in conformity with the requirements of sections 
227 and 229, the auditor concerned, and the person, if any, other than the audi¬ 
tor who signs the report or signs or authenticates the document, shall, if the 
default is wilful, be punishable with fine which may extent to one thousand 
rupees. 

73 [233-A. Power of Central Government to direct special audit in certain 
cases. — (1) Where the Central Government is of opinion— 

(a) that the affairs of any company are not being managed in accord¬ 
ance with sound business principles or prudent commercial practices; 
or 

(b) that any company is being managed in a manner likely to cause 
serious injury or damage to the interests of the trade, industry or 
business to which it pertains; or 

(c) that the financial position of any company is such as to endanger its 
solvency; 


the Central Government may at any time by order direct that a special audit of 
the company’s accounts for such period or periods as may be specified in the 
order, shall be conducted and may by the same or a different order appoint 
either a chartered accountant as defined in clause (b) of sub-section (1) of 
section 2 of the Chartered Accountants Act, 1949 (whether or not such charter¬ 
ed accountant is a chartered accountant in practice within the meaning of that 
Act) or the company’s auditor himself to conduct such special audit. 

(2) The chartered accountant or the company’s auditor appointed under 
sub-section (1) to conduct a special audit as aforesaid is hereafter in this 
section referred to as the special auditor. 

(3) The special auditor shall have the same powers and duties in relation 
to the special audit as an auditor of a company has under section 227: 

Provided that the special auditor shall, instead of making his report to the 
members of the company, make the same to the Central Government. 

(4) The report of the special auditor shall, as for as may be, include all 
the matters required to be included in an auditor’s report under section 227 
and. if the Central Government so directs, shall also include a statement on 
any other matter which may be referred to him by that Government. 

(5) The Central Government may by order direct any person specified in 
the order to furnish to the special auditor within such time as may be specified 
therein such information or additional infoirnation as may be , required by the 
special auditor in connection with the special audit; and on failure to comply 
with such order such person shall be punishable with fine which may extend 

to five hundred rupees. _ . , _ _ 

(6) On receipt of the report of the special auditor, the Central Govern¬ 
ment may take such action on the report as it considers necessary in accord¬ 
ance with the provisions of this Act or any other law for the time bein* i 


force * 

Provided that if the Central Government does not take any action on the 
report within four months from the date of its receipt, that (^vernmentshaU 
send to the company either a copy of. or relevant extracts fr°m, . 

with its comments thereon and require the company either to circulate that 
copy or those extracts to the members or to have such copy or extracts read 
hefore the company at its next general meeting. 

(7) The expenses of, and incidental to any‘special audit vfy^he 

(including the remuneration of the special auditor) shall be ^ the 

Central Government (which determination shall be final) and P aid . by 
company and in default of such payment shall be recoverable from the com¬ 
pany as an arrear of land revenue.] . . 

74 r 9 ^R Audit of cost accounts in certain cases.— (1) Where in tne 

wmmmmwm 


73 Ins. by Act 65 of I960, S. 71. 
Ins. by Act 31 of 1965, 9. 23 


(w.e.f. 15-10-1965). 
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75 [who shall be a cost accountant within the meaning of the Cost and Works 
Accountants Act, 1959 (23 of 1959): 

Provided that if the Central Government is of opinion that sufficient 
number of cost accountants within the meaning of the Cost and Works Accoun¬ 
tants Act, 1959, are not available for conducting the audit of the cost accounts 
of companies generally, that Government may, by notification in the Official 
Gazette, direct that, for such period as may be specified in the said notification, 
such Chartered Accountant within the meaning of the Chartered Accountants 
Act, 1949, as possesseses the prescribed qualifications, may also conduct the 
audit of the cost accounts of companies, and thereupon a Chartered Accoun¬ 
tant possessing the prescribed qualifications may be appointed to audit the 
cost accounts of the company.] 

75 [(2) The auditor under this section shall be appointed by the Board of 
directors of the company with the previous approval of the Central 
Government.] 

(3) An audit conducted by an auditor under this section shall be in addi¬ 
tion to an audit conducted by an auditor appointed under section 224. 

(4) An auditor shall have the same powers and duties in .relation to an 
audit conducted by him under this section as an auditor of a company has 
under sub-section (1) of section 227 and such auditor shall make his report 
to the 76 [Central Government] in such form and within such time as may be 
prescribed and shall also at the same time forward a copy of the report to the 
company.] 

77 C(5) (a) A person referred to in sub-section (3) or sub-section (4) of 
section 226 shall not be appointed or re-appointed for conducting the audit of 
the cost accounts of a company. 

(b) A person appointed, under section 224, as an auditor of a company, 
shall not be appointed or re-appointed for conducting the audit of the cost 
accounts of that company. 


(c) If a person appointed for conducting the audit of cost accounts of a 
company, becomes subject after his appointment, to any of the disqualifications 
specified in clause (a) or clause (b) of this sub-section, he shall, on and from 
the date on which he becomes so subject, cease to conduct the audit of the cost 
accounts of the company. 

(6) Upon receipt of an order under sub-section (1). it shall be the duty of 
the company to give all facilities and assistance to the person appointed for 
conducting the audit of the cost accounts of the company. 

(7) The company shall, within thirty days from the date of receipt of a 

JJfZ ^^%, r n POr ? rete * red to in sub-section (4), furnish the Central Govern¬ 
ment witn full information and explanations on every reservation or qualifica¬ 
tion contained in Such report. ^ 

infconsidering the report referred to in sub-section (4) and the 
information and explanations furnished by the comphny under sub-section (7) 
Sj* ^f^ ral Gover nment is of opinion that any further information or expltma- 

Gover ™ nent may call for such further information and 
explanation and thereupon the company shadl furnish the same within such 
time as may be specified by that Government. wunin sucn 

th e report referred to in sub-section C4) and the infor- 

Siblw?;™ d rft whT a A 10n . s furnished by the company under sub-section (7) and 

S? oSSS? 11 Gentr al Government may take such action on the report 

KiiS« C ? rd f ance the provisions of this Act or any other law for the time 
being in force, as it may consider necessary. e 

. The Central Government may direct the company whose cost accounts 

SS^5V udlted H nder th ! s section 40 circulate to itsmembersaloi^^ 
nohce of the annual general meeting to be held for the first time after thS 

the i S eTat!et C gT P p&M e ^r^ 


76 u y 5r° mpar u es (Amendment) Act, 1974. 
Subs, by the Companies (Amendment) Act, 1974. 

/ns - b y toe Companies (Amendment) Act, 1974 . 
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Power of Registrar to Call for Information etc. 

whf 4 'J° ffer ° f t0 caU for information or explanation.—m 

Where, on perusing any document which a company is required to submit 
l 0 * 1 ™ t under this Act, the Registrar is of opinion that any ^formation oJ 
explanation is necessary 78 [with respect to any matter to which such docu 
ment] purports to relate, he may, by a written order, call on thl company 

docun ] ent to furnish in writing such information or explanation 
within such time as he may specify in the order. ° ' 

. re< i e fe t by the ^mpany of an order under sub-section (1), it shall 

be the duty of the company, and of all persons who are officers of the com- 

Pany /oV > tumish such information or explanation to the best of their power 
., j x On receipt of a copy of an order under sub-section (1), it shall also be 
the duty of every person who has been an officer of the company to furnish 


*£. n —• r . , -•**''*•**«••*«»* tApiQuauun luuuMieu is, in me opinion or 

the Registrar, inadequate, the Registrar may by another written order call on 
the company to produce before him for his inspection such books and papers 
as he considers necessary within such time as he may specify in the order; 
and it shall be the duty of the company, and of all persons who are officers of 
the company, to produce such books and papers.] 

If the company, or any such person as is referred to in sub-section (2) 
? Q r (3 ' refuses or neglects to furnish any such information or explanation 
Lor if the company or any such person as is referred to in sub-section (3-A) 
refuses or neglects to produce any such books and papers],— 

80 [(a) the company and each such person shall be punishable with fine 
which may extend to five hundred rupees and in the case of a conti¬ 
nuing offence, with an additional fine which may extend to fifty 
rupees for every day after the first during which the offence conti¬ 
nues; and 

(b) the Court trying the offence may, on the application of the Registrar 
and after notice to the company, make an order on the company for 
production before the Registrar of such books and papers as in the 
opinion of the Court, may reasonably be required by the Registrar 
for the purpose referred to in sub-section (1).] 

81 [(5) On receipt of any writing containing the information or explanation 
referred to in sub-section (1), or of any book or paper produced whether in 
pursuance of an order of the Registrar under sub-section (3-A) or of an order 
of the Court under sub-section (4), the Registrar may annex that writing, book 
or paper, or where that book or paper is required by the company, any copy 
or extract thereof, to the document referred to in sub-section (1); and any 
writing or any book or paper or copy or extract thereof so annexed shall be 
subject to the like provisions as to inspection, the taking of extracts and the 
furnishing of copies as that document is subject.] 

82 [(6) If such information or explanation is not furnished within the 
specified time or if after perusal of such information or explanation or of the 
books and papers produced whether in pursuance of an order of the Registrar 
under sub-section (3-A) or of an order of the Court under sub-section (4), the 
Registrar is of opinion that the document referred to in sub-section (1), together 
with such information or explanation or such books and papers discloses an 
unsatisfactory state or affairs or does not disclose a full and fair statement of 
any matter to which the document purports to relate, the Registrar shall report 
in writing the circumstances of the case to the Central Government.] 

(7) If it is represented to the Registrar on materials placed before him by 
any contributory or creditor or any other person interested that the business 
of a company is being carried on in fraud of its creditors or of persons deanno 
with the company or otherwise for a fraudulent or unlawful purpose, he 
after giving the company an opportunity of being heard, by a written order, 
call on the company to furnish in writing any information or explanation on 
matters specified in the order, within such time as he may specify therein, a d 
the provfsionsof Sb-slctions (2), (3), “[3-A)], (4) and (6) of this section shall 

apply to such order. _ 

78 Subs, by Act 65 of I960, S. 72, for certain words. 

79 Ins. bv Act 65 of 1960, S. 72. 

80 Subs, by S. 72, ibid., for els. (a) and (b). 

81 Subs, by S. 72, ibid., for sub-section (5). 

82 Subs, by Act 65 of 1960, S. 72 for sub-section (6). 

83 Ins. by S. 72, ibid. 
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If upon enquiry the Registrar is satisfied that any representation on which 
he took action under this sub-section was frivolous or vexatious, he shall dis¬ 
close the identity of his informant to the company. 

(8) The provisions of this section shall apply mutatis mutandis to docu¬ 
ments which a liquidator, or a foreign company within the meaning of section 
591,'is required to file under this Act. 

84 [234-A. Seizure of documents by Registrar. — ( 1 ) Where, upon infor¬ 
mation in his possession or otherwise, the Registrar has reasonable ground to 
believe that books and papers of, or relating to, any company or other body 
corporate, or any managing agent or secretaries and treasurers or managing 
director or manager of such company or other body corporate, or any associate 
of such managing agent or secretaries and treasurers, may be destroyed, muti¬ 
lated, altered, falsified or secreted, the Registrar may make an application 
[* * * *] 85 to the Magistrate of the y First Class or, as the case may be, the 

Presidency Magistrate having jurisdiction for an order for the seizure of such 
books and papers. 

(2) After considering the application and hearing the Registrar, if neces¬ 
sary, the 86 [Magistrate] may, by order authorise the Registrar— 

(a) to enter, with such assistance as may be required, the place or places 
where such books and papers are kept; 

(b) to search that place or those places in the manner specified in the 
order; and 

(c) to seize such books and papers as he considers necessary. 

(3) The Registrar shall return the books and papers seized under this 
section as soon as may be, and in any case not later than the thirtieth day, 
after such seizure, to the company or the other body corporate or, as the case 
may be, the managing agent or the secretaries and treasurers or the associate 
of such managing agent or secretaries and treasurers or the managing director 
or the manager or any other person, from whose custody or power they were 
seized and inform the 87 [Magistrate] of such return: 

Provided that the Registrar may, before returning such books and papers 
as aforesaid, take copies of, or extracts from them 88 [or place identification 
marks on them or any part thereof] or deal with the same in such other 
manner as he considers necessary. 

(4) Save as otherwise provided in this section, every search 88 [or seizure] 
made under this section shall be carried out in accordance with the provisions 
of the Code of Criminal Procedure, 1898, relating to searches 58 [or seizures] 
made under that code.] 


Investigation 

rof affairs of company on application by members or 
report by Registrar. —The Central Government may appoint one or more 

™^ perSOns . as m spectors to investigate the affairs of any company and 
to report thereon in such manner as the Central Government may direct — 

(a) c / se a company having a share capital, on the application 

either of not less than two hundred members or of members holding 
su\ "°M ess * ban one-tenth of the total voting power therein; 

“♦£!? c ? se ? f , a co i]}P an y not haying a share capital, on the appli¬ 
cation of not less than one-fifth in number of the persons on the 
company’s register of members; on ine 

(C an / co !?P an y’ on a report by the Registrar under sub¬ 

section (6), or sub-section (7) read with sub-section (6), of section 234. 

call 2 for * P £VL ati0 ? by members to be supported by evidence and power to 
S? application by members of a company under clause 

( ) or (b) of section 235 shall be supported by such evidence as the Central 

, may req . u ! re for the Purpose of showing that the appliclnts havi 
hefnrf reqmri - n g the investigation; and the Central Government mav 

such^mfSfnt 111 ^ 11 * 2 an 1 i 1SpeCtor ’ .require the applicants to give security for 

meat costs'^o^’uie'lnv^’stig^aUon^^ n * pe “ 35 “ may think flt - 

to Ce^.%°ol h e* r „S- WithOUt prejUdica 

84 Ms by Act 65 of 1960„S. 73. 

sc ? e l ete t by A Ac * 17 of 1967 (w.ei. 1-4-1967). 

87 f u £ s - by Act 17 of 1967, (w.ei. 1-4-1967). 

ss? ubs i. by Act > 17 of 1967 < w .ei. 1-4-1967). 

88 Ins. by Act 31 of 1965, S. 24 (w.ei. 15-10-1965). 
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<Q) more com P e ‘ en t persons as inspectors to investi- 

Is thl^Cefu'a? * ««* ~ 

,\v. “* e company by special resolution; or 
(u) the Court, by order, 

to” ^KteV by "he Centra, 0 * inVesti « ated »V - *W 

( ) circumstances suggesti^™ ° f the Central Government, there are 

<l) to a rtet 1 ra,frf U ^1ST, th ° com P u an V ‘S being conducted with intent 

to defraud its creditors, members or any other persons, or other- 

wise for a fraudulent or unlawful purpose, or a mourner 

oppressive of any of its members, or that the company wls 

/••x & I Y led for any fraudulent or unlawful purpose; 

in) that persons concerned in the formation of the company or the 

management of its. affairs have in connection therewith been 

Ifuilty of fraud, misfeasance .or other misconduct towards the 

company or towards any of its member; or 

(m) that the members of the company have not been given all the 
information with respect to its affairs which they might reason¬ 
ably expect, including information relating to the calculation 
of the commission payable to a managing or other director, the 
managing agent, the secretaries and treasurers, or the manager, 
of the company. 

238. Firm, body corporate or association not to be appointed as inspec- 
t° r -— No fir m, body corporate or other association shall be appointed as an 
inspector under section 235 or 237. 

89 [239. Power of inspectors to carry investigation into affairs of related 
companies or of managing agent or associate etc.—(1) If an inspector appoint¬ 
ed under section 235 or 237 to investigate the affairs of a company thinks it 
necessary for the purposes of his investigation to investigate also the affairs 
of— 

(a) any other body corporate which is, or has at any relevant time 
been the company’s subsidiary or holding company, or a subsidiary 
of its holding company, or a holding company of its subsidiary; 

(b) any other body corporate which is, or has at any relevant time been, 
managed— 

(i) by any person as managing agent or as secretaries and treasurers 
or as managing director or as manager, who is, or was at the 
relevant time, either the managing agent or the secretaries and 
treasurers or the managing director or the manager of the 
company; or 

( ii ) by any person who is, or was at the relevant time, an associate 

of the managing agent or secretaries and treasurers of the com¬ 
pany; or , A . . 

(Hi) by any person of whom the managing agent or secretaries and 
treasurers of the company is, or was at the relevant time, an 
hsso date* 

(c) any other body corporate which is, or has at any relevant time 
been, managed by the company or whose Board of directors com¬ 
prises of nominees of the company or is accustomed to act hi accord¬ 
ance with the directions or instructions of— 

(i) the company, or 

(ii) any of the directors of the company, or , mrooc 

(iii) any company any of whose directorships is held by the employees 
or nominees of those having the control and management of the 

first mentioned company; or _.. 

(d) any person who is or has at any relevant time been the <company's 

managing agent or secretaries and treasurers or m^aging doctor 

or manager or an associate of such managing agent or secretarie 
3 nd treasurers 

managing agent, secretaries and treasurers, managing director, manage or 

gation of the affairs of the first-mentioned company. _- 

89 Subs, by Act 65 of 1960, S. 74, for S. 239. 
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(2) In the case of any body corporate or person referred to in claause (b) 
(ii), (b) (iii), (c) or (d) of sub-section (1), the inspector shall not exercise his 
powers of investigating into, and reporting on, its or his affairs without first 
having obtained the prior approval of the Central Government thereto: 

Provided that before according approval under this sub-section, the Central 
Government shall give the body corporate or person a reasonable opportunity 
to show cause why such approval should not be accorded.] 

240. Production of documents and evidence.—( 1 ) It shall be the duty of 
90 [all officers and other employees] and agents of the company, and where 
the company is or was managed by a managing agent or secretaries and 
treasurers, of 90 [all officers and other employees] and agents of the managing 
agent or secretaries and treasurers, and where the affairs of any other body 
corporate, or of a managing agent or secretaries and treasurers, or of an asso¬ 
ciate of a managing agent or secretaries and treasurers, are investigated by 
virtue of section 239, of 30 [all officers and other employees] and agents of such 
body corporate, managing agent, secretaries and treasurers, or associate, and 
where such managing agent, secretaries and treasurers or associate is or was 
a firm, of all partners in the firm— 

(a) 91 [to preserve and to produce to an inspector or any person autho¬ 
rised by him in this behalf with the previous approval of the Central 
Government,] all books and papers of, or relating to, the company 
or, as the case may be, of or relating to the other body corporate, 
managing agent, secretaries and treasurers or associate, which are 
in their custody or power, and 

(b) otherwise to give to the inspector all assistance in connection with 
the investigation which they are reasonably able to give. 

9 [(1-A) The inspector may, with the previous approval of the Central 
Government, require any body corporate [other than a body corporate referred 
to m sub-section (1)] to furnish such information to, or produce such books 
9 3 n r^Rf^ rs bef ? re him or any person authorised by him in this behalf 
t_ h e Peipus approval of that Government] as he may consider neces¬ 
sary if the furnishing of such information or the production of such books and 
papers us relevant or necessary for the purposes of his investigation. 

™ay kee P in his custody any books and papers pro- 
(1 l or sub-section (1-A) for six months and thereafter 
r ^ t Jthe san ? e , company, body corporate, firm or individual by 

whom or on whose behalf the books and papers are produced * 

npo^5 OVid ® d . that the inspector may caU for the books and papers if they are 

i* certified copies of the books and papers produced 

hSoW «nS"t e o tl0n P‘42 are furnished to the inspector, he shall return those 
books and papers to the body corporate concerned.] 

[(2) An inspector may examine on oath— 

(a) any of the persons referred to in sub-section (1); and 

( 0 ) with the previous approval of the Central Government, any other 

P6rS0H| 

i n CT ^ lation * to the a ?airs of the company, other body corporate, managing 
artSnie S * eCretaneS J* nd treasurers or associate, as the case may be; and may 

♦ ° ath acct) rdihgly and for that purpose may reqi^e ^of 
those persons to appear before him personally. 

(3 ✓ ? + any person fails without reasonable cause or refuses— 

(a) to Pfoduce to an inspector or any person authorised by him in this 

behalf with the previous approval of the Central Government any 

secUon r (^A> e to'produce , duty — -Action CD « 

( b) to furnish ^.information which it is his duty under sub-section 

(C) t0 imrtS. ar c,^ 0r ?- the inspector personally when required to do so 

hiS hvfnf 2) ° r to answer a ny question which is put to 
_ b y the inspector m pursuance of that sub-section; or 

^ _ _ • 

by Act 65 of I960, S. 75, for “all officers”. 

£fns by y s. 25 , kid. “’l 0 - 19 ^°) Pr ° dUCe to “ inspector " <".e.f. 15-10-1965). 

“ {"*• b y S. 2 of Act 34 of 1966. 

IWO&nf* 31 ° f 19651 S ' 25 f ° r su b-sections (2), (3), (3-A) and (4) (w.ej. 
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(d) to sign the notes of any examination referred to in sub-section ( 5 ) 
he shall be punishable with imprisonment for a term which mav 
extend to six months, or with fine which may extend to two 
thousand rupees, or with both, and also with a further fine which 
may extend to two hundred 'rupees for every day after the first 
during which the failure on refusal continues.] 

(5) Notes of any examination under sub-section (2) 95 * * * shall be 

taken down in writing and shall be read over to or by, and signed by, the 
person examined, and may thereafter be used in evidence against him.* 

(6) In this section— 

(a) the expression “officers”, in relation to any company or body cor¬ 

porate, includes any trustee for the debenture holders of such 
company or body corporate; 

(b) the expression “agent”, in relation to any company, body corporate 

or person, means any one acting or purporting to act for or on 
behalf of such company, body corporate or person, and includes 
the bankers and legal advisers of, and persons employed as audi¬ 
tors by, such company, body corporate or person; and 

(c) any reference to 96 [officers and other employees], agents or partners 

shall be construed as a reference to past as well as present 
96 [officers and other employees], agents or partners, as the case 
may be. 


97 [240-A. Seizure oi documents by inspector.—(1) Where in the course 
of investigation under section 235 or section 237 or section 239 or section 247, 
the inspector has reasonable ground to believe that the books and papers of, 
or relating to, any company or other body corporate or any managing agent 
or secretaries and treasurers or managing director or manager of such company 
or other body corporate, or any associate of such managing agent or secretaries 
and treasurers may be destroyed,'mutilated, altered falsified or secreted, the 
inspector may make an application [* * * * * *] 98 to the Magistrate of 

the First Class or, as the case may be, the Presidency Magistrate, having 
jurisdiction for an order for the seizure of such books and papers. 

(2) After considering the application and hearing the inspector, if neces¬ 
sary, the "[Magistrate] may by order authorise the inspector— 

(a) to enter with such assistance, as may be required, the place or places 

where such books and papers are kept; 

(b) to search that place or those places in the manner specified in the 

order; and 

(c) to seize books and papers he considers necessary for the purposes of 

his investigation. 

(3) The inspector shall keep in his custody the books and papers seized 
under this section for such period not later than the conclusion of the investi¬ 
gation as he considers necessary and thereafter shall return the same to the 
company or the other body corporate, or, as the case may be, to the managing 
agent, or the secretaries and treasurers or the associate of such managing agent 
or secretaries and treasurers or the managing director or the manager or any 
other person, from whose custody or power they were seized and inform the 
^Magistrate] of such return: 

2 [Provided that the inspector may, before returning such books and papers 
as aforesaid, place identification marks on them or any part thereof.] 

(4) Save as otherwise provided in this section, every search "[or seizure] 
made under this section shall be carried out in accordance with Provisions 
of the Code of Criminal Procedure, 1898, relating to searches 2 [or seizuresj 

made under that Code.] 

241. Inspector’s report.— (1) The inspectors may, and if so directed by 
the Central Government shall, make interim to Govemmcgt, an 

on the conclusion of the investigation, shall make a final report to the Centra 

G ° V Any such report shall be written or printed, as the Central Government 
may direct. 

95 The word, brackets and figure “or (4)” omitted by S. 25, ibid, (w.e.f. 15-10-1965). 
90 Subs, by Act 65 of 1960, S. 75, for “officers . 

97 ins, by Act 65 of 1960, S. 76. 

98 Deleted by Act 17 of 1967 (w.ei .. l-l-WM). 
i‘9 Subs, by Act 17 of 1967 (w.e.f. 1-7-1967). 

2 /ns! by Act 31 of 1965, S. 26, (w.e.f. 15-10-1965). 



THE COMPANIES ACT, 1956 


C XXXV 


(2) The Central Government— , . r „ . , . ,, 

(a) shall forward a copy of any report * [other than an interim report] 

made by the inspectors to the company at its registered office, 
and also to any body corporate, managing agent, secretaries 
and treasurers or associate dealt with in the report by virtue of 

section 239; . , 

(b) may, if it thinks fit, furnish a copy thereof, on request and on pay¬ 

ment of the prescribed fee, to any person— 

(i) who is a member of the company or other body corporate [in¬ 

cluding a managing agent, secretaries and treasurers, or an 
associate of a managing agent or secretaries and treasurers, 
where such managing agent, secretaries and treasurers or 
associate is a body corporate) dealt with in the report by 
virtue of section 239; 

(ii) who is a partner in the firm, where such managing agent, secre¬ 

taries and treasurers or associate is a firm; or 

(iii) whose interests as a creditor of the company, other body cor¬ 

porate, managing agent, secretaries and treasurers or asso¬ 
ciate aforesaid appear to the Central Government to be 
affected; 

(c) shall, where the inspectors are appointed under clause (a) or (b) of 

section 235. furnish, at the request of the applicants for the investi¬ 
gation, a copy of the report to them; 

(d) shall, where the inspectors are appointed under section 237 in pur¬ 

suance of an order of the Court, furnish a copy of the report to 
the Court; and 

(e) may also cause the report to be published. 

242. Prosecution.—(1) If, from any report under section 241, it appears 
to the Central Government that any person has, in relation to the company 
or in relation to any other body corporate, managing agent, secretaries and 
treasurers, or associate of a managing agent or secretaries and treasurers, 
whose affairs have been investigated by virtue of section 239, been guilty of any 
offence for which he is criminally liable, the Central Government may, after 
taking such legal advice as it thinks fit, prosecute such person for the offence; 
and it shall be the duty of 4 [all officers and other employees] and agents of the 
company, body corporate, managing agent, secretaries and treasurers, or asso¬ 
ciate, as the case may be, (other than the accused in the proceedings), to give 
the Central Government all assistance in connection with the prosecution which 
they are reasonably able to give. 

(2) Sub-section (6) of section 240 shall apply for the purposes of this 
section, as it applies for the purposes of that section. 

243. Application for winding up of company or an order under section 
397 or 398.—If any such company or other body corporate, or any such manag¬ 
ing agent, secretaries and treasurers, or associate, being a body corporate, is 
liable to be wound up under this Act and it appears to the Central Govern¬ 
ment from any such report as aforesaid that it is expedient so to do by reason 
of any such circumstances as are referred to in sub-clause (i) or (ii) of clause 
(b) of section 237, the Central Government may, unless the company, body 
copiorate, managing agent, secretaries and treasurers or associate is already 
being wound up by the Court, cause to be presented to the Court by any person 
authorised by the Central Government in this behalf— 

(а) a petition for the winding up of the company, body corporate, manag¬ 

ing agent, secretaries and treasurers, or associate, on the ground 
that it is just and equitable that it should be wound up; or 

(б) an application for an order under section 397 or 398; or 

(c) both a petition and an application as aforesaid. 

244. Proceedings for recovery of damages or property. —(l) If from any 

such report .as aforesaid, it appears to the Central Government that proceed¬ 
ings ought, in the public interest, to be brought by the company or any body 
corporate whose affairs have been investigated in pursuance of clause (a), (b) 
or (c) of section 239— . ’ v 

(a) for the recovery of damages in respect of any fraud, misfeasance or 
other misconduct in connection with the promotion or formation, 
or the management of the affairs, of such company or body corpo¬ 
rate; or 

^Ins by S. 27, ibid. (w.ei. 15-10-1965). " ~ ’ 

* Subs, by Act 65 of 1960, S. 77, for “all officers”. 
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(b) for rs Si e any P. r °P er ty of such company, or body corno- 

rate, which has been misapplied or wrongfully retained - ^ 

the Central Government may itself brin® nrnrfWIinerc 

name of such company or body corporate P gS f ° that purpose m the 

rate ‘against ’"cos^^o^e^penses'incurred"^^ Tin° T b °T 
any proceedings 7 brought by vfrtue oT sub-section (“' “ C ° nneCt,on with, 

. ,J. 45 ; Expenses of investigation.— ( 1 ) The expenses of and incidental to an 
investigation by an inspector appointed bv the Central to an 

section 235 or 237 shall be defrayed in the first instance by the Central ^ov** 

but , the following persons shall, to the extend mentioned be?ow be 
liable to reimburse the Central Government in respect of such expenses - — 

(a) any person who is convicted on a prosecution instituted in pursu¬ 

ance of section 242. or who is ordered to pay damages o? restore 
any property in proceedings brought by virtue of section 244 mav 
in the same proceedings be ordered to pay the said expenses to 
such extent as may be specified by the Court convicting such 
person, or ordering him to pay such damages or restore such pro¬ 
perty, as the case may be; 

(b) any cornpany or body corporate in whose name proceedings are 

brought as aforesaid shall be liable, to the extent of the amount 
or value of any sums or property recovered by it as a result of 
the proceedings; and 

(c) unless, as a result of the investigation, a prosecution is instituted in 

pursuance of section 242, 

5 [(i) any company, body corporate, managing agent, secretaries and 
treasurers, associate, managing director or manager dealt with 
by the report of the inspector shall be liable to reimburse the 
Central Government in respect of the whole of the expenses, 
unless and except in so far as, the Central Government* other¬ 
wise directs; and] 

(ii) the applicants for the investigation, where the inspector was 
appointed under clause (a) or (b) of section 235, shall be 
liable to such extent, if any, as the Central Government may 
direct. 

(2) Any amount for which a company or body corporate is liable by virtue 
of clause (b) of sub-section (1) shall be a first charge on the sums or property 
mentioned in that clause. 

°[(3) The amount of expenses in respect of which any company, body cor¬ 
porate, managing agent, secretaries and treasurers, associate, managing direc¬ 
tor or manager is liable under sub-clause (i) of clause (c) of sub-section (1) to 
reimburse the Central Government shall be recoverable from that company, 
body corporate, managing agent, secretaries and treasurers, associate, manag¬ 
ing director or manager, as an arrear of land revenue.] 

(4) For the purposes of this section, any costs or expenses incurred by 
the Central Government in or in connection with proceedings brought by 
virtue of section 244 [including expenses incurred by virtue of sub-section (2) 
thereof] shall be treated as expenses of the investigation giving rise to the 
proceedings. 

(5) (a) Any liability to reimburse the Central Government imposed by 
clauses (a) and (b) of sub-section (1) shall, subject to satisfaction of the right 
of the Central Government to reimbursement, be a liability also to indemnify 
all persons against liability under clause (c) of that sub-section. 

(b) Any such liability imposed by the said clause (a) shall, subject as 
aforesaid, be a liability also to indemnify all persons against liability under 

(cj^Any person liable under the said clause (a) or (b) or sub-clause (0 or 
(ii) of the said clause (c) shall be entitled to contribution from any other per¬ 
sons liable under the same clause or sub-clause, as the case may be, according 
tn the amount of their respective liabilities thereunder. , 

(6) In so far as the expenses to be defrayed .by the Central Government 

under this section are not recovered thereunder, they shall be paid out 
moneys provided by Parliament. 

246 Inspector’s report to be evidence. —A copy of any report of any inspec¬ 
tor or inspectors'Appointed under section 235 or 237 authenticated in such 


* Subs, by Act 65 of 1960, S. 78, for sub-clause (i). 
0 Subs, by S. 78, ibid, for sub-section (3). 
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manner, if any, as may be prescribed, shall be admissible in any legal proceed¬ 
ing as evidence of the opinion of the inspector or inspectors in relation to any 
matter contained in the report. 

247. Investigation of ownership of company.—(l) Where it appears to the 
Central Government that there is good reason so to do, it may appoint one or 
more inspectors to investigate and report on the membership of any company 
and other matters relating to the company, for the purpose of determining the 
true persons— 

(a) who are or have been financially interested in the success or failure, 
whether real or apparent, of the company; or , 

(b) who are or have been able to control or materially to influence the 
policy of the company. 

(2) When appointing an inspector under sub-section (1), the Central Gov¬ 
ernment may define the scope of his investigation, whether as respects the 
matters or the period to which it is to extend or otherwise, and in particular, 
may limit the investigation to matters connected with particular shares or 
debentures. 

(3) Subject to the terms of an inspector’s appomtment, his powers shall 
extend to the investigation of any circumstances suggesting the existence of 
any arrangement or understanding which, though not legally binding, is or 
was observed or is likely to be observed in practice and which is relevant to the 
purposes of his investigation. 

(4) Subject as aforesaid; the powers of the inspector shall also extend, 
where the company has or at any time had a managing agent or secretaries 
and treasurers— 

(o) in case such managing agent or secretaries and treasurers are or were 
a body corporate, to the investigation of the ownership of the shares of such 
body corporate, and of who the persons are or were who control or manage 
or controlled or managed its affairs; 

(b) in case such managing agent or secretaries and treasurers are or were 
a firm, to the investigation of who the persons are or were who control or 
manage or controlled or managed its affairs as partners in the firm or other¬ 
wise and of the respective interests therein of the partners; and 

(c) in all cases, to the investigation of who the persons are or were who 
are or were entitled to any share of, or any amount forming part of the remu¬ 
neration of such managing agent or secretaries and treasurers. 

0ytn l5 Vn 0 f, thG purposes of any investigation under this section, sections 239, 

240 and 241 shall apply with the necessary modifications of references to the 

airairs or the company or to those of any other body corporate or of any 

managing agent, secretaries and treasurers, or associate: 

rovided tha t the said sections shall apply in relation to ail persons (in- 

persons concerned only on behalf of others) who are or have been, 

or w hom the inspector has reasonable cause to believe to be or to have been— 

mterested m the success or failure, or the apparent success 

of j * company, or of any other body corporate, managing agent, 

inveltfpatPd^Hth^^asurers or associate whose membership or constitution is 
in v estig a t e a with that of the company; or 

o™ ble 1° contro1 . or materially to influence the policy of such company, 
body corporate, managing agent, secretaries and treasurers or associate; 

7 C°® c «» and other employees and agents] of the 

? e other , b °dy c °n? orate - or of the managing agent, secretaries 
and treasurers or associate, as the case may be: 

tlm * urther tl i at the Central Government shall not be bound to furnish 

aDDQint^S nnHon 57 oth ? r P era on with a copy of any report by an inspector 
that th^i ^ sectl °? or with complete copy thereof, if it is of opinion 
nartQthSi?. g £°? , reas °h for not divulging the contents of the report or of 

Sertfhv HwPifoail* 111 s' 10 * 1 a c ^ iSe, the Central Government shall cause to be 
nnrte J* eglstrar a copy of any such report, or as the case may be, of the 

P ^?«?S5? of ’ as “W? which ^ is not of that opinion. * 

bv the rw™w^f eS of ar i y investigation under this section shall be defrayed 
rirS!i i£ ntral Government out of moneys provided by Parliament, unlessthe 
G°„ ve ™? ent directs that the expenses or any part thereof shojfd b! 
P d by the persons on whose application the investigation was ordered. 

yarding persons having an interest in company, or in 
5 r flrm actin ^ as managing agent thereof,—( 1 ) Whereitapnears 
the Central Government that there is good reason to investigate the owner- 


' Subs, by Act Q5 of 1960, S. 79. for “officers and agents’*. 
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jP a £ y share J in or debentures of a company, or of a body corporate which 
acts or has acted as the managmg agent or secretaries and treasurers of a 
comp a ny, and that it is unnecessary to appoint as inspector for the purpose 

to believe* 1 Government may re q ui re any person whom it has reasonable cause 

(a) to be, or to have been, interested in those shares or debentures- or 

(b) to act, or to have acted, in relation to those shares or debentures as 
the legal adviser or agent of someone interested therein— 

to give the Central Government any information which he has, or can reason¬ 
ably be expected to obtain, as to the present and past interests in those shares 
or debentures, and the names and addresses of the persons interested and of 

any persons who act or have acted on their behalf in relation to the shares or 
debentures. 

(2) For the purposes of sub-section (1), a person shall be deemed to have 
an interest in a share or debenture— 

(a) if he has any right to acquire or dispose of the share or debenture or 
any interest therein or to vote in respect thereof; 

(b) if his consent is necessary for the exercise of any of the rights of other 
persons interested therein; or 

(c) if other persons interested therein can be required, or are accustomed 
to exercise their rights in accordance with his directions or instructions. 

(3) Where it appears to the Central Government that there is good reason 
to investigate the ownership of any interest in a firm which acts or has acted as 
managing agent or as secretaries and treasurers of any company, and that it 
is unnecessary to appoint an inspector for the purpose, the Central Govern¬ 
ment may require any person whom it has reasonable cause to believe— 

(a) to have, or to have had, any interest in the firm; or 

(b) to act, or to have acted, in relation to any such interest, as the legal 
adviser or agent of someone interested therein; 

to give the Central Government any information which he has, or can reason¬ 
ably be expected to obtain, as to the present and past interest held in the 
firm, and the names and addresses of the persons interested and of any persons 
who act or have acted on their behalf in relation to any such interest. 

(4) Any person— 

(a) who fails to give any information required of him under this section; 
or 

(b) who, in giving any such information makes any statement which he 
knows to be false in a material particular, or recklessly makes any statement 
which is false in a material particular— 

shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to five thousand rupees, or with both. 

249. Investigation of associateship with managing agent, etc. —(1) Where 
any question arises as to whether any body corporate, firm, or individual is or 
is not, or was or was not, an associate of the managing agent or secretaries and 
treasurers of a company and it appears to the Central Government that there 
is good reason to investigate such question, it may either— , . 

' (a) appoint an inspector for the purpose of making the investigation; or 

(b) if it considers it unnecessary to appoint an inspector as aforesaid, 
require any person whom it has reasonable cause to believe to be in a position to' 
give relevant information in regard to the question to furnish the Central 
Government with information on such matters as may be specified by it. 

(2) The provisions of section 247 shall apply mutatis mutandis to cases 
falling under clause (a) of sub-section (1) and those of section 248 to cases 
falling under clause (b) of that sub-section. 

8 f250. Imposition of restrictions upon shares and debentures and prohibi¬ 
tion of transfer of shares or debentures in certain cases.— (1) Where it appears 
to the Central Government, whether in connection with any ^estigation under 
sections 247, 248 or 249 or otherwise, that there is good reason to find out 
the relevant facts about any shares (whether issued or to be issued) and the 
Central Government is of the opinion that such facts cannot be * 0 ^d out unless 

ment ^nay^by ^rder.^^chrect 1 that" the ‘shares ^aU^iT^bj'ect^to^fhe^estrfcttons 
imposed by Jub-section (2) for such period not exceeding three years as may 

be S ? 2 e ) C sflong th as°a r ny r shares are directed to be subject to the restrictions 
imposed by this sub-section—___ 

8 Subs, by Act 65 of 1960, S. 80, for S. 250. 
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any transfer of those shares shall be void; . 

(h) where those shares are to be issued, they shall not be issued; and any 
issue thereof or any transfer of the right to be issued therewith, shall be void; 

(c) no voting right shall be exercisable in respect of those shares; 

(d) no further shares shall be issued in right of those shares or in pursu¬ 
ance of any offer made to the holder thereof; and any issue of such shares or 
any transfer of the right to be issued therewith, shall be void; and 

(e) except in a liquidation, no payment shall be made of any sums due 
from the company on those shares, whether in respect of dividend, capital or 

otherwise. , , , , , 

(3) Where a transfer of shares m a company has taken place and as a 

result thereof a change— 

(a) in the composition of the Board of directors, or 

(b) where the managing agent is an individual, of the managing agent, or 

(c) where the managing agent is a firm or a body corporate, in the consti¬ 
tution of the managing agent, 


of the company is likely to take place and the Central Government is of the 
opinion that any such change would be prejudicial to the public interest, that 
Government may, by order, direct that— 


(i) the voting rights in respect of those shares shall not be exercisable 
for such period not exceeding three years as may be specified in the order; 

(it) no resolution passed or action taken to effect a change in the com¬ 
position of the Board of directors or of, or in the constitution of, the managing 
agent before the'date of the order shall have effect unless confirmed by the 
Central Government. 

(4) Where the Central Government has reasonable ground to believe that 
a transfer of shares in a company is likely to take place whereby a change— 

(a) in the composition of the Board of-directors, or 

(b) where the managing agent is an individual,- of the managing agent, or 

(c) where the managing agent is a firm or a body corporate, in the consti¬ 
tution of the managing agent, 


of the company is likely to take place and the Central Government is of the 
opinion that any such change would be prejudicial to the public interest, that 
Government may, by order direct that any transfer of shares in the company 
during such period not exceeding three years as may be specified in the order 
shall be void. 

(5) The Central Government may, by order at any time, vary or rescind 
any order made by it under sub-section (1) or sub-section (3) or sub-section (4). 

(6) Where the Central Government makes an order under sub-section (1) 
or sub-section (3) or sub-section (4) or sub-section (5) or refuses to rescind 
any such order, any person aggrieved thereby may apply to the Court and the 
Court may, if it thinks fit, by order, vacate any such order of the Central 
Government: 


Provided that no order, whether interim or final, shall be made by "the 
Court without giving the Central Government an opportunity of being heard. 

Cl) Any order of the Central Government rescinding an order under sub¬ 
section (1), or any order of the Court vacating any such order, which is expres¬ 
sed to be made with a view to permitting a transfer of any shares, may con¬ 
tinue the restrictions mentioned in clauses (d) and (e) of sub-section (2), either 
in whole or in part, so far as they relate to any right acquired, or offer made, 
before the transfer. 

(8) Any order made by the Central Government under sub-section (5) shall 
be served on the company within fourteen days of the making of the order. 

(9) Any person who— 

(a) exercises or purports to exercise any right to dispose of any shares 
or of any right to be issued with any such shares when to his knowledge he 
is not entitled to do so by reason of any of the said restrictions applicable 
to the case under sub-section (2); or 

(b) votes in respect of any shares whether as holder or proxy, or appoints 
a proxy to vote in respect thereof, when to his knowledge he is not entitled 
to do so'by reason of any of the said restrictions applicable to toe case under 
sub-section (2) or by reason of any order made under sub-section (3); or 

(c) transfers any shares in contravention of any order made under sub¬ 
section (4); or 

(d) being the holder of any shares in respect of which an order under 
sub-section (2) or sub-section (3) has been made, fails to give notice of toe 
fact of their being subject to any such order to any person whom he does not 
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as^oldei^or*as^roxy erW * Se entitIe<J 

“• Sfr to^ve^thousand 0 rupees', 

of th ( i^esTric e t?ons ha armay bTappTc^ to convention of such 

«™ pa *W“ d every office^ of company X^ln^ef^uU^anTe £?’ th h e 
able wrth fine which may extend to five thousand Epees ' be pumsh - 

or with the P con S s e e C n U t tl0 o?, Ce^tVa^Uw^t^"" thiS SeCti ° n eXcept *■ 

relation’ to shares*] 011 ShaU 3PPly in relation to debentures as it applies in 

J [250-A. Voluntary winding up of company etc., not to stOD investigation 

^tr^TTi^no^thsfanrnAhat- lm ‘ la ‘ Cd Under secti °" *»• 

sectio^ 398 1 ? 0 a r pphcatl0n has been made for an order under section 397 or 

(b) the company has passed a special resolution for voluntary winding ud 

o? th n .° S ° l nitl > ted sbal1 stopped or suspended by reason only 

fact an ^PP^c® 4101 ? referred to in clause (a) has been made or a 

special resolution referred to in clause (b) has been passed.] 

2 ? 1 * Savi ?S f °r legal advisers and bankers.— Nothing in sections 234 tn 
250 shall require the disclosure to the Registrar or to the Central Government 
or to an inspector appointed by the Government— 

(a) by a legal adviser, of any privileged communication made to him in 
that capacity, except as respects the name and address of his client; or 

(b) by the bankers of any company, body corporate, managing agent, secre¬ 
taries and treasurers or other person, referred to in the sections aforesaid, 
as such bankers, of any information as to the affairs of any of their customers 
other than such company, body corporate, managing agent, secretaries and 
treasurers or person. 

CHAPTER II 
Directors 


Constitution of Board of Directors 

252. Minimum number of directors.— (1) Every 10 [public company (other 

than a public company which has become such by virtue of section 43-A)] 
* * * 11 shall have at least three directors. 

(2) Every 12 [other] company 13 * * * shall have at least two directors. 

(3) The directors of a company collectively are referred to in this Act as 
the “Board of directors” or “Board”. 

253. Only individuals to be directors. —No body corporate, association or 

firm shall be appointed director of a I4 * * * company, and only an indivi¬ 

dual shall be so appointed. 

254. Subscribers of memorandum deemed to be directors. —In default of 
and subject to any regulations in the articles of a company, subscribers of the 
memorandum who are individuals, shall be deemed to be the directors of the 
company, until the directors are duly appointed in accordance with section 255. 

255. Appointment of directors and proportion of those who are to retire 

by rotation.—(1) 15 [Unless the articles provide for the retirement of all direc¬ 
tors at every annual general meeting, not less than two-thirds] of the total 
number of directors of a public company, or of a private company which is 
a subsidiary of a public company, shall— . 

(a) be persons whose period of office is liable to determination by retire¬ 
ment of directors by rotation; and 


°/ns. by Act 31 of 1965, S. 28 (w.e.f. 15-10-1965). 

Subs, by Act 31 of 1965, S. 29, for “public company” (w.ei. 15-10-1965). 

11 The words, “and every private company which is subsidiary of a public company 
omitted by Act 65 of 1960, S. 81. 

12 Subs, by Act 31 of 1965, S. 29, for “private” (w.e.f. 15-10-1965). . . 

13 The words “which is not a subsidiary of a public company omitted by Act to 

of 1960, S. 81. 

14 The words “public or private” omitted by S. 82, ibid, 
is Subs, by S. 83, ibid., for “not less than two-thirds”. 


THE COMPANIES ACT, 1956 


cxli 


(b) save as otherwise expressly provided in this Act, be appointed by the 
company m general meeting. y ine 

(2) The remaining directors in the case of any such company and the 
directors generally in the case of a private company which is not 

°L?, pUbl j C *H COmpany ' Shal J' in default of and subT^t to any regulttfon M ?^ 
articles of the company, also be appointed by the company in generallifting 

. 25 ?;, o£ 1 direct °rs retiring by rotation and filling of vacan¬ 

cies. (1) At the first annual general meeting of a public company, or a private 
company which is a subsidiary of a public company, held next after the date 
^? t WhlCh th u e first direc tors are appointed in accord^ce 

anas tss bsM. r.rS 

s i sans? sss fSmSA"® 1 - “ ,b ™’ "^ffs&sss 

. directors to retire by rotation at every annual general meeting 

saas by d ^ ult of and iSiSrs^s: 

(3) At the annual general meeting at which a director retires as afnrPMid 

some°other ^person Ze'gto** by aPP ° tat ^ tbe ^rfn/^cK 

(4) (a) If the place of the retiring director is not so fiiioH , 1T % +u 

SSftaSl tm Pr the Sly sa r m T day « nexJ^eef^Ve^sa^fV^ ^ 

Xe ext aucceedtog day ~* 

ssHiP asas£saasa?s 

re-appointedf ° f dlrGctors > expressed his unwillingness to be so 

? e is ?°J. Qua^fied or is disqualified for appointment* 

the case!* 16 Pr<ms ° to sub - section < 2 > ^tion 263 ■•• • -^applicable to 

170 * m 

ing r S n n.f 7 ' tbe eXpreSsion ‘ “«««> 

ship— 7 f‘n R i eh L”i perso / LS < ?‘ her than rettring directors to stand for director 

r/Sai 6 “ f ° r 

StXX “before^ Ste ?eW&l°„&° P0S ? has^not 
Sr" or “lenbon" $***?« candfdaSrl foVtt™^ 

that office" as the case may b£ " ° Pr ° P ° Se as a candidate f£ 

person for^the^office"^?^^^?^ 1 nr'th^'ijr*™ 1113 ® 1 * °f the candidature of a 
person as a candidate for intention.of ® member to propose such 

“^idi |ven t Xs°^ e ore^he S X« d,VidUaI 

notices upon themUib^as ^oresIW thl ** compan J to **ve individual 
dature or intention not less than ^vpn d r£L« h K S omp 5? y advertises such candi- 
newspapers circulating meeting in ‘at least two 


"SS 1 ^ (3) of Se< 

Sft gJSffjSSW » 
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(2) Sub-section (1) shall not apply to a private company, unless it is a 
subsidiary of a public company. 

258. Right of company to increase or reduce the number of directors._ 

2 °* * * Subject to the provisions of the sections 252, 255 and 259, a company 

in a general meeting may, by ordinary resolution, increase or reduce the 
number of its directors within the limits fixed in that behalf by its articles. 

259. Increase in number of directors to require Government sanction.— 
In the case of a public company or a private company which is a subsidiary 
of a public company, any increase in the number of its directors, except— 

(a) in the case of a company which was in existence on the 21st day of 
July, 1951, an increase which was within the permissible maximum under its 
articles as in force on that date, and 

(b) in the case of a company which came or may come into existence after 
that date, an increase which is within the permissible maximum under its 
articles as first registered, shall not have any effect unless approved by the 
Central Government; and shall become void if, and in so far as, it is disapprov¬ 
ed by that Government: 

21 [Provided that where such permissible maximum is twelve or less than 
twelve, no approval of the Central Government shall be required if the increase 
in the number of its directors does not make the total number of its directors 
more than twelve.] 


260. Additional directors.—Nothing in section 255. 258 or 259 shall affect 
any power conferred on the Board of directors by the articles to appoint addi¬ 
tional directors: ,, ^ , . .. , 4 

Provided that such additional directors shall hold office only up to the date 

of the next annual general meeting of the company: 

Provided further that the number of the directors and additional directors 
together shall not exceed the maximum strength fixed for the Board by the 
articles. 


261 Certain persons not to be appointed directors, except by special reso¬ 
lution.—(1) If a public company, or a private company which is a subsidiary 
of a public company, has a managing agent and such managing agent is autho¬ 
rised by the articles or by an agreement to appoint any director to the Board, 
22 [none of the following persons shall be appointed— ...... - 

(i) as a director of the company whose period of office is liable to deter¬ 
mination by retirement of directors by rotation, or 

(ii) to fill a casual vacancy in the office of a director under section 262, o 

(iii) as an additional director under section 260, or 

(iv) as an alternate director under section 313. 
pyppnt bv a soecial resolution passed by the companyj 

< P a) any person who is an officer or employee of. or who holds any office 

P3rt (cT where Iny's^h officer ffiace of profit is held by a private company. 

any ^rw b he r re 0 an C rs 0 uch en S^c 0 e y ^ 0 pllcfofTr P offi y is held by a body corporate, 

any officer or employee of |^h * body virtiSTofany agreement, to any share 

(c) any person who is e h nbtle ^ rati o n received by the managing agent, 
of, or any amount out of * r emune managing agent; or 

(f) any associate, or officer or ?m d loyee of, or who holds any office 

(f7) any person who isan office corpora p t 1 e y under the management of the 

jftaBSSgSfifanr - » - - 


20 The brackets and figure ( 1, ""“ <l ^^0-1965°/. ^’ 

^My A ActVo f f M S' * £ 
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(2) Special notice shall be required of any resolution appointing, or 
approving the appointment of, any person referred to in clauses' (a) to (a) of 
sub-section (1), 23 [as a director or an additional or alternative director of the 
company or to fill a casual vacancy in the office of a director under section 
262]. 

(3) The notice given to the company of any such resolution, and the notice 
thereof given by the company to its members, shall set out the reasons which 
make the resolution necessary. 

(4) Nothing in this section shall be deemed to prevent any director hold- 
mg any office immediately before the commencement of this Act from continu¬ 
ing to hold that office up to the next annual general meeting of the company. 

among directors.—(l) In the case of a 
public company or a private company which is a subsidiary of a public 
company, if the office of any director appointed by the company in general 
meetm 0 is vacated before his term of ‘office will expire in the normal course, 
the resultmg casual vacancy may, in default of and subject to any regulations 

of thl Board! 5 Company ’ be filled by the Board of directors at a m?eti£f 

^•i 2) ^ ny ,. pet l son . so a ,PP° in ted shall hold office only up to the date up to 

d . 1 ^ tor m whose place he is appointed would have held office if 
it had not been vacated as aforesaid. u. 

263. Appointment of directors to be voted on individually.—m At a 
general meeting of a public .company or of a private company which is a sub- 
sidiary of a public company, a motion shall not be made for the appoinwS 
of two or more persons as directors of the company by a single resolntinn 
unless a resolution that it shall be so made has f£rt been ISfed to bv the 
meeting without any vote being given against it. y 

A resolution moved in contravention of sub-section (1) shall be void 
whether or not objection was taken at the time to itsbeffig so moved: ’ 

. w .b ere a resolution so moved is passed, no provision for the 
of ^another atSment^shaU ap^ diMCt0r retiring by r0tatlon J default 
annin ) i the Purposes of this section, a motion for approving a person’s 
as P T“n' for h°s SSSSSSS*.* P6rS ° n *" appointm “‘ & ^535* 

25^* 25 6 °and**263° sh^P*^c^--Nothing contained**?rfsections C 1 77~ 
and consent t?“t^ 0 d f ireX^e 0 fil?d e “h? 

SJ^JfSe'oSSrS- «^„ y ro ‘ a «X°/ “o- personj^who 
his candidature for the office of a director?*^ 6 und ? r sec tion 257 signifying 
office of a director shall sien anrt pr °P° sed as a candidate for the 

to act as a director! if a pp g ointed W “ h the COmpany ' his consent in writing 
l(2) A person other than— 

the exp^ eC o t f 0r offi^ P or° inted retirement by rotation or immediately 

1 th”office' 3 S t a n dir"t^ te S Sa 262 W l $ Ua * a S^ ual vacancy 

° r altemate ^ootor, 11 Immediately 

register^, PerS ° n named 83 a director of the company under its articles as first 

of disappointment dned'and he »>as within thirty days 

to act A<5 filing 1 and filed with the Registrar his consent Jn 


on 


in 


28 

24 


<Wora "- 

27 *• Jy S. 89, ibid., for S. 264. 

*** *£ i&ffor S su&^^(^. a i 3 P ^ 1 n 9 K ( ) W - eX 15 - 10 ' 1 ^- 
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(3) This section shall not apply to a private company unless it is a sub¬ 

265. Option to company to adopt proportional representation for 
appointment of directors.—Notwithstanding anything contained in this Act the 
JiffiS 1 ® 8 a company may provide for the appointment of not less than W 
thirds of the total number of the directors of a public company or of a private 
company which is a subsidiary of a public company, according to the principle 
of proportional representation, whether by the single transferable vote or bv 
a system of cumulative voting or otherwise, the appointments being made 
once in every three years and interim casual vacancies being filled in accord¬ 
ance with the provisions, mutatis mutandis, of section 262. 

266. Restrictions on appointment or advertisement of director._(l) A 

person shall not be capable of being appointed director of a company by the 
articles, and shall not be named as a director or proposed director of a company 
in a prospectus issued by or on behalf of the company, or as proposed director 
of an intended company in a prospectus issued in relation to that intended 
company, or in a statement in lieu of prospectus filed with the Registrar by 
or on behalf of a company, unless, before the registration of the articles, the 
publication of the prospectus, or the filing of the statement in lieu of prospec¬ 
tus, as the case may be, he has. by himself or by his agent authorised in 
writing,— 

(a) signed and filed with the Registrar a consent in writing to act as such 
director; and 

(b) either— 

(1) signed the memorandum for shares not being less in number or value 
than that of his qualification shares, if any; or 

(ii) taken his qualification shares, if any, from the company and paid or 
agreed to pay for them; or 

(iii) signed and filed with the Registrar an undertaking in writing to take 
from the company his qualification shares, if any, and pay for them; or 

( iv ) made and filed with the Registrar an affidavit to the effect that shares, 
not being less in number or value than that of his qualification shares, if any, 
are registered in his name. 

(2) Where a person has signed and filed as aforesaid an undertaking to 
take and pay for his qualification shares, he shall, as regards those shares, 
be in the same position as if he had signed the memorandum for shares of 

that number or value. , 

(3) Reference in this section to the share qualification of a director or 
proposed director shall be construed as including only a share qualification 
required within a period determined by reference to the time of appointment, 
and references therein to qualification shares shall be construed accordingly. 

2 9 * * * * • • 

(5) This section shall not apply to— 

(a) a company not having a share capital; 

(b) a private company; . „ 

(c) a company which was a private company before becommg a public 

company, or^ ug issued by or on be half of a company after the expiry of 
one year from the date on which the company was entitled to commence 
business. 

Managing Directors, etc. 

267. Certain persons not to be appointed managing directors. No com¬ 
pany shall after the commencement of this Act, appoint or employ, or conhnji 
the appointment or employment of, any person as its managing or whole- 

time (d)irector insolvent , 0 r has at any time been adjudged an in- 

SOlVe (b) : suspends, or has at any time suspended, Payment to his creditors, or 

”“s s % «‘s ■ssf Mrsa&rs r&s- • • •>< » 

roSp's'o?’.' p“” <? sas/ssre? ggg 
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amendment of any provision relating to the appointment or re-appointment 
of a managing or whole-time director or of a director not liable to retire by 
rotation, whether that provision be contained in the company’s memorandum 
or articles, or in an agreement entered into by it, or in any resolution passed 
by the company in general meeting or by its Board of directors, shall not 
have any effect unless approved by the Central Government; and the amend¬ 
ment shall become void if, and in so far as, it is disapproved by that Govern¬ 
ment. 


31 [269. Appointment or re-appointment of managing or whole-time direc¬ 
tor to require Government approval in certain cases.—(1) In the case of a 
public company or a private company which is a subsidiary of a public com¬ 
pany, whether such public company or private company is an existing company 
or not, the appointment of a person 32 [• • *] as a managing or whole¬ 

time director shall not have any effect unless approved by the Central 
Government: 

Provided that in the case of a public company, or a private company which 
is a subsidiary of a public company, incorporated after the commencement of 
the Companies (Amendment) Act, 1960, the appointment of a person as a 
managing or whole-time director 32 [* * * *] after such incorporation may 

be made without the approval of the Central Government but such appoint¬ 
ment shall cease to have effect after the expiry of three months from the date 
of such incorporation unless the appointment has been approved by that 
Government. 


[Explanation .—In this sub-section, and in sub-sections (3) and (5), 
“appointment" includes “re-appointment" and “whole-time director” includes 
“a director in the whole-time employment of the company.) 

(2) Where a public company or a private company which is a subsidiary 
of a public company, is an existing company, the re-appointment of a person 
as a managing or whole-time director for the first' time after the commence¬ 
ment of the Companies (Amendment) Act, 1960, shall not have any effect 
unless approved by the Central Government). 

33 [(3) The Central Government shall not accord its approval under sub¬ 
section (1) in any case, unless it is satisfied that— 

(a) it is in the interests of the company to have a managing or whole-time 
director, 

(b) the proposed n\anaging or whole-time director of the company is, in 

its opinion, a fit and proper person to be appointed as such and that the 

appointment of such person as managing or whole-time director is not against 
the public interest, and 6 

__ ter !? s a * nd conditions of appointment of the proposed managing 

or whole time director of the company are fair and reasonable 

* Whlle according its approval under sub-section (1), the Central Gov- 
nS? ent maj l’ *4 1S of opinion that in the interests of the company it is 

d i?-’ u C fu rd a PP roval to the appointment for a period lesser than 
tne Period for which the person is proposed to be appointed by the company. 

, the appointment of a person as a managing or whole-time director 

®I? pr °ved by the Central Government, the person so appointed shall 
Y^ c . a ?f , office as such managing or whole-time director on the date on 
Sd if ^ C -} S10n °I *, he * Ce j ltral Government is communicated to the company, 
SStari fat to do 5°’ he sha H be punishable with fine which may 

vacate su £ v< ^ hui * dred rupees for every day durmg which he omits or fails to 


Share qualification 

_?Z9’ xt T ime „ within which share qualification is to be obtained and mnvimi.m 

1 \ Without prejudice to the restrictions imposed 

h f t 5 e 1 l uty of every director who is required by the articles Jf 
bold a specified share qualification and who is not alreadv 

his appoin?ment ^ quaUflcation within two month^af te? 

or after^the mV'of toU Actf shall bTSoPcf “ot/ 

a person to hold the quaUflcation shares before his appointm ent as a S?ecto? 

aJS‘ 6s - by , A ?‘ 65 o£ S. 91, for S. 269. ' ' 

C —“ (A « A «- 
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men? as'such^™ Within 3 shorter time than tw ° months after his appoint- 

(3) J he nominal Y alu e of the qualification shares shall not exceed fiv* 
thousand rup^’ ° f n ° minal ValUe ° £ 0ne share where « exceeds nil 

For the a Purpose of any provision in the articles requiring a director 

L° the bearer of a share warrant shall nS 

be deemed to be the holder of the shares specified in the warrant. 

271. [Filing of declaration of share qualification by director .] Rev. bv the 
Companies ( Amendment) Act, 1965 (31 of 1965), section 35 ( w . e. f. 15-10-1965). 

n 0 ,c!?;,* Penalty r If * after . * be expiry of the said period of two months, any 
person acts as a director of the company when he does not hold the qualifica¬ 
tion shares referred to in section 270. he shall be punishable with fine which 
may extend to fifty rupees for every day between such expiry and the last day 
on which he acted as a director. 

273. Saving. Sections 270 3 ‘[and 272] shall not apply to a private com- 
pany, unless it is a subsidiary of a public company. 


Disqualifications of Directors 

_ * . i . (1) A person shall not be capable of 

being appointed director of a company, if— 

. be bas been found to be of unsound mind by a Court of competent 
jurisdiction and the finding is in force; 

(b) he is an undischarged insolvent; 

(c) he has applied to be adjudicated as an insolvent and his application is 
pending; 

(d) he has been convicted by a Court 35 * * - * of any offence involving 

moral turpitude and sentenced in respect thereof to imprisonment, for not less 
than six months, and a period of five years has not elapsed from the date of 
expiry of the sentence. 

(e) he has not paid any call in respect of shares of the company held by 
him, whether alone or jointly with others, and six months have elapsed from 
the.last day fixed for the payment of the call; or 

(/) an order disqualiying him for appointment as director has been passed 
by a Court in pursuance of section 203 and is in force, unless the leave of the 
Court has been obtained for his appointment in pursuance of that section. 

(2) The Central Government may, by notification in the Official Gazette, 
remove— 

(a) the disqualification incurred by any person in virtue of clause (d) of 
sub-section (1), either generally or in relation to any company or companies 
specified in the notification; or 

(a) the disqualification incurred by any person in virtue of clause (e) of 
sub-section (1). 

(3) A private company which is not a subsidiary of a public company may, 
by ifs articles, provide that a person shall be disqualified for appointment as a 
director on any grounds in addition to those specified in sub-section (1). 


Restrictions on Numbers of Directorships 

275. No person to be a director of more than twenty companies.-—After 
the commencement of this Act, no person shall, save as otherwise provided in 
section 276, hold office at the same time as director in more than twenty 

companies. 

276. Choice to be made by director of more than twenty companies at 
commencement of Act.—(1) Any person holding office as director in more than 
twenty companies immediately before the commencement of this Act shall, 

within two months from such commencement—, . . . 

(a) choose not more than twenty of those companies, as companies in whicn 

he wishes to continue to hold the office of director; 

(b) resign his office as director in the other companies, and 

(cl intimate the choice made by him under clause (a) to each of the com 
nanies in which he was holding the office of director before such commence- 
Sfent to the Regiltrar having jurisdiction in respect of each such company, 

and also to the Central Government. r>f cnh-sprtion (1) 

(2) Any resignation made in pursuance of clause (b) of sub sectio 

by Act 31 of 1965, S. 35 for “to 272” (w.e.f 15-10-1965) • 
a:. The words “in India” omitted by Act 65 of 1960, S. 93. 
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shall become effective immediately on the despatch thereof to the company 

(a) in° more foan°twenty companies, after the expiry of two months from 

the company after despatching the registration of his office as 

director thereof, in pursuance of clause (b) of sub-section (1). 

277 Choice by person becoming director of more than twenty compames 
after commencement of Act.—(1) Where a person already Elding office 

of director in twenty companies is appointed, after the commencement of this 
Act, as a director of any other company, the appointment— 

(a) shall not take effect unless such person has, within fifteen days there¬ 
of, effectively vacated his office as director in any of the companies in which 

he' was already a director; and . „ ,, ... , ... 

(b) shall become void immediately on the expiry of the fifteen days if he 
has not, before such expiry, effectively vacated his office as director in any of 

the other companies aforesaid. _ ,. . 

(2) Where a person already holdmg the office of director m nineteen 
companies or less is appointed, after the commencement of this Act, as a 
director of other companies, making the total number of his directorships 
more than twenty, he shall choose the directorships which he wishes to continue 
to hold or accept, so however that the total number of the directorships, old 
and new, held by him shall not exceed twenty. ^ 

None of the new appointments of director shall take effect until such 
choice is made; and all the new appointments shall become void if the choice 
is not made within fifteen days of the day on which the last of them was 
made. 


278. Exclusion of certain directorships for the purposes of sections 275, 
276 and 277.—(1) In calculating, for the purposes of sections 275, 276 and 277, 
the number of companies of which a person may be a director, the following 
companies shall be excluded, namely: — 

(a) a private company which is neither a subsidiary nor a holding company 
of a public company; 

(b) an unlimited company; 

(c) an association not carrying on business for profit or which prohibits 
the payment of a dividend; 

(d) a company in which such person is only an alternate director, that is 
to say, a director who is only qualified to act as such during the absence or 
incapacity of some other director. 

(2) In making the calculation aforesaid, any company referred to in 
clauses (a), (b) and (c) of sub-section (1) shall be excluded for a period of 
three months from the date on which the company ceases to fall within the 
purview of those clauses. 


279. Penalty.—Any person who holds office, or acts, as a director of more 
than twenty companies in contravention of the foregoing provisions shall be 
punishable with fine which may extend to five thousand rupees in respect of 
each of those companies after the first twenty. 


Retiring Age of Directors 

280. {Age limit.] Rep. by the Companies (Amendment) Act, 1965 (31 of 
1965), section 36 (w.e.f. 15-10-1965). 

281. {Age limit not to apply if company so resolves.] Rep. by section 37, 
ibid. (io. e. f. 15-10-1965). 

282. [ Duty of director to disclose age.] Rep. by section 38, ibid. (to. e. f. 
15-10-1965). 

Vacation of Office by Directors 

283. Vacation of office by directors.—(l) 34 [The office of a director shall 
become vacant if]— 

(a) he fails to obtain within the time specified in sub-section (1) of section 
270, or at any time thereafter ceases to hold, the share qualification, if any, 
required of him by the articles of the company; 

(b) he is found to be of unsound mind by a Court of competent jurisdiction: 

(c) he applies to be adjudicated an insolvent; 

(d) he is adjudged an insolvent; 


30 Subs, by Act 65 of 1960, S. 95, for certain words. 
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re nC »oTar^ er c^ to ^respect^f 6 share 

SSftf the ° ffiCial G “-»“ removed ttle & 

j- _ 5i^ a hsents himself from three consecutive meetings nf th*> -p oa ^ # 

S^asA - as? MMds ugtt&BM 

sk" s rlH r ?irv rii ’* s™'™^ 

wmin ne is a director, accepts a loan t or any guarantee or seruritv fnr a iv* ori 
from the company in contravention of section 295; ty for a loan ' 

U) he acts in contravention of section 299; 

O) he becomes disqualified by an order of Court under section 203; 


40 * 


(k) he is removed in pursuance of section 284; 41 [or 

m havin ? been appointed a director by virtue of his holding any office 
or other employment m the company, or as a nominee of the managing agent 
of the company, he ceases to hold such office or other employment in the com¬ 
pany or, as the case may be, the managing agency comes to an end.] 

if2«„a t ,Xin ?tandl ? g anything in clauses (d), (e) and (j) of sub-section (1), 
the disqualification referred to m those clauses shall not take effect— 

(a) for thirty days from the date of the adjudication, sentence or order; 

(b) where any appeal or petition is preferred within the thirty days afore¬ 
said against the adjudication, sentence or conviction resulting in the sentence 
or order until the expiry of seven days from the date on which such appeal 
or petition is disposed of; or 

(c) where within the seven days aforesaid, any further appeal or petition 
is preferred in respect of the adjudication, sentence, conviction, or order, and 
the appeal or petition, if allowed, would result in the removal of the disquali¬ 
fication, until such further appeal or petition is disposed of. 

42 [(2-A) Subject to the provisions of sub-sections (1) and (2), if a person 
functions as a director when he knows that the office of director held by him 
has become vacant on account of any of the disqualifications, specified in the 
several clauses of sub-section (1), he shall be punishable with fine which may 
extend to five hundred rupees for each day on which he so functions as a 
director.] 

(3) A private company which is not a subsidiary of a public company 
may, by its articles, provide that the office of director shall be vacated on any 
grounds in addition to those specified in sub-section (1). 


284. Removal of directors.—(1) A company may. by ordinary resolution, 
remove a director (not being a director appointed by the Central Government 
in pursuance of section 408) before the expiry of his period of office: 

Provided that this sub-section shall not, in the case of a private company, 
authorise the removal of a director holding office for life on the 1st day of 
April, 1952, whether or not he is subject to retirement under an age limit by 
virtue of the articles or otherwise: . 

Provided further that nothing contained in this sub-section shall apply 
where the company has availed itself of the option given to it under section 
265 to appoint not less than two-thirds of the total number of directors accord¬ 
ing to the principle of proportional representation. 

(2) Special notice shall be required of any resolution to remove a director 
under this section, or to appoint somebody instead of a director so removed at 

the meeting at which he is removed. , ... 

(3) On receipt of notice of a resolution to remove a director under this 
section, the company shall forthwith send a copy thereof to the director 
concerned, and the director (whether or not he is a member of the company) 
shall be entitled to be heard on the resolution at the meeting. 


87 Subs, by S. 95, ibid., for cl. (e). 

88 Ins. by S. 95, ibid. 

so Subs, by Act 65 of 1960, S. 95, for “he, or any firm in which 
40 The word “or” omitted by S. 95, ibid. 

47 Ins. by S. 95, ibid. 
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(4) Where notice is given of a resolution to remove a director under this 
section and the director concerned makes with respect thereto representations 
in writing to the company (not exceeding a reasonable length) and requests 
their notification to- members of the company, the company shall, unless the 
representations are received by it too late for it to do so— 

(a) in any notice of the resolution given to members of the company, 
state the fact of the representations having been made; and 

( b ) send a copy of the representations to every member of the company 
to whom notice of the meeting is sent (whether before or after receipt of the 
representations by the company); 

and if a copy of the representations is not sent as aforesaid because they were 
receiyed too late or because of the company’s default, the director may (with¬ 
out prejudice to his'right to be heard orally) require that the representations 
shall be read out at the meeting: 

Provided that copies of the representations need not be sent out and the 
representations need not be read out at the meeting if, on the application 
either of the company or of any other person who claims to be aggrieved, the 
Court is satisfied that the rights conferred by this sub-section are being abused 
to secure needless publicity for defamatory matter; and the Court may order 
the company’s costs of the application to be paid in whole or in part by the 
director notwithstanding that he is not a party to it. 

(5) A vacancy created by the removal of a director under this section 
may, if he had been appointed by the company in general meeting or by the 
Board in pursuance of section 262, be filled by the appointment of another 
director in his stead by the meeting at which he is removed, provided special 
notice of the intended appointment has been given under sub-section (2). 

A director so appointed shall hold office until the date up to which his 
predecessor would have held office if he had not been removed as aforesaid. 

(6) If the vacancy is not filled under sub-section (5), it may be filled as 
a casual vacancy in accordance with the provisions, so far as they may be 

accordingly-° f 56011011 262, ahd a11 the Provisions of that section shall apply 

tha t the director who was removed from office shall not be 
re-appointed <is a director by the Board of directors. 

(7) Nothing in this section shall be taken— 

Ho»v,i«L aS ™ G A r i ivi r g J? P® rson removed Thereunder of any compensation or 
payable to him jo respect of the termination of his appointment as 
^ rec /® r or ^ appointment terminating with that as director; or 

apart from 45° s g t e t Sfon r0m P ° W6r tC> rem0Ve a director which ma y «*** 

Meetings of Board 

♦v>o 43 1 285 ’ Board to meet at least once in every three calendar months.—In 
it iJLcf® ° f G ^ ery a meetin S of its Board of directors shall be held 

held hi every^^ar [ * months and at least four meetings shall be 

f0 ^ meetings.—(l) in this section— 

?. * U l S - u y £ cl 5 s of 196 °. s - 96, for S. 285. 

u S. y Act 31 of 1965, S. 39, for certain words (w.ei. 15-19-1965). 
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WJJb* a meeting of the Board of directors of a company 

thfrii Qe - thi r d of its total strength (any fraction contained in tha? P on£ 
third bemg rounded off as one), or two directors, whichever is higher* 

nr th * at W *u er S at time the number of interested directors exceeds 

nfrirtnS: * w ?" thirds ,£ f the total strength, the number of the remaining 

directors, that is to say, the number of the directors who are not interested 

suctTtime ^ ^ meeting bemg not less than tw °] * sha11 be the quorum during 


288 * F r ° cedure where meeting adjourned for want of quorum.—(l) If a 
°A, the . Board c ?uld not be held for want of quorum, then, unless the 
♦m 1 *!? 8 ot berwise provide, the meeting shall automatically stand adjourned 
tili the same day in the next week, at the same time and place, or if that day 

is public holiday, till the next succeeding day which is not a public holiday at 
the same time and place. 

(2) The provisions of section 285 shall not be deemed to have been con¬ 
travened merely by reason of the fact that a meeting of the Board which had 
been called m compliance with the terms of that section could not be held for 
want of a quorum. 


289. Passing of resolution by circulation.—No resolution shall be deemed 
to have been duly passed by the Board or by a committee thereof by circula¬ 
tion, unless the resolution has been circulated in draft, together with the 
necessary papers, if any, to all the directors, or to all the members of the 
committee, then in India (not being less in number than the quorum fixed for 
a meeting of the Board or committee, as the case may be), and to all other 
directors or members at their usual address in India, and has been approved 
by such of the directors as are then in India, or by a majority of such of them, 
as are entitled to vote on the resolution. 


290. Validity of acts of directors.—Acts done by a person as a director 
shall be valid, notwithstanding that it may afterwards be discovered that his 
appointment was invalid by reason of any defect or disqualification or had 
terminated by virtue of any provision contained in this Act or in the articles: 

Provided that nothing in this section shall be deemed to give validity to 
acts done by a director alter his appointment has been shown to the company 
to be invalid or to have terminated. 


Board's Powers end Restrictions thereon 


291. General powers of Board.—(1) Subject to the provisions of this Act, 
the Board of directors of a company shall be ehtitled to exercise all such 
powers, and to do all such acts and things, as the company is authorised to 
exercise and do: 

Provided that the Board shall not exercise any power or do any act or 
thing which is directed or required, whether by this or any other Act or by 
the memorandum or articles of the company or otherwise, to be exercised or 
done by the company in general meeting: 

Provided further that in exercising any such power or doing any such act 
or thing, the Board shall be subject to the provisions contained in that behalf 
in this or any other Act, or in the memorandum or articles of the company, 
or in any regulations not inconsistent therewith and duly made thereunder, 
including regulations made by the company in general meeting. 

(2) No regulation made by the company in general meeting shall invali¬ 
date any prior act of the Board which would have been valid if that regulation 
had not been made. 


292. Certain powers to he exercised by Board only at meeting. ( 1) The 
Board of directors of a company shall exercise the foUowing powers on behalf 
of the company, and it shall do so only by means of resolutions passed at 

meet (a) gi the power make calls on shareholders in respect of money unpaid 
on their shares; 

(b) the power to issue debentures; . , ._ flirac . 

(c) the power to borrow moneys otherwise than on debentures, 

(d) the power to invest the funds of the company; and 

“[Provided 6 that 'th^Board '' may, by a resolution passed at a feting, 
delegate to any committee of directors, the managing director, the ma g g 


t'* Ins. by Act 65 of 1960, S. 97. 

ic Subs, by Act 65 of 1960, S. 98, for the proviso. 
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'agent, secretaries and treasurers, the manager or any other principal officer 
of the company or in the case of a branch office of the company, a principal 
officer of the branch office, the powers specified in clauses (c), (d) and (e) 
to the extent specified in sub-sections (2), (3) and (4) respectively, on such 
conditions as the Board may prescribe: 

Provided further that the acceptance by a banking company in the ordi¬ 
nary course of its business of deposits of money from the public repayable 
on demand or otherwise and withdrawable by cheque, draft, order or other¬ 
wise, or the placing of moneys on deposit by a banking company with another 
banking company on such conditions as the Board may prescribe, shall not 
be deemed to be a borrowing of moneys or, as the case may be, a making of 
loans by a banking company within the meaning of this section. 

Explanation I .—Nothing in clause (c) of sub-section (1) shall apply to 
borrowings by a banking company from other banking companies or from the 
Reserve Bank of India, the State Bank of India or any other banks established 
by or under any Act. 

Explanation II .—In respect of dealings between a company and its bankers, 
the exercise by the company of the power specified in clause (c) of sub-section 

(1) shall mean the arrangement made by the company with its bankers for 
the borrowing of money by way of overdraft or cash credit or otherwise and 
not the actual day-to-day operation on overdraft, cash credit or other accounts 
by means of which the arrangement so made is actually availed of.] 

(2) Every resolution delegating the power referred to in clause (c) of sub¬ 
section (1) shall specify the total amount 47 [outstanding at any one time] up 
to which moneys may be borrowed by the delegate. 

(3) Every resolution delegating the power referred to in clause (d) cf 
sub-section (1) shall specify the total amount up to which the funds may be 
invested, and the nature of the investments which may be made, by the 
delegate. 

(4) Every resolution delegating the power referred to in clause (e) of sub¬ 
section (1) shall specify the total amount up to which loans may be made by 
the delegate, the purposes for which the loans may be made, and the maximum 
amount of loans which may be made for each such purpose in individual cases. 

(5) Nothing in this section shall be deemed to affect the right of the 
company in general meeting to impose restrictions and conditions on the exer¬ 
cise by the Board of any of the powers specified in sub-section (1). 

293. Restrictions on powers of Board.—Cl) The Board of directors of a 
public company, or of a private company which is a subsidiary of a public 
company, shall not, except with the consent of such public company or sub¬ 
sidiary in general meeting— 

(a) sell, lease or otherwise dispose of the whole, or substantially the 
whole, of the undertaking of the company, or where the company owns more 
than one undertaking, of the whole, or substantially the whole, of any such 
undertaking; 


(b) remit, or give time for the re-payment of, any debt due by a director 
[except in the case of renewal or continuance of an advance made by a 

banking company to its director in the ordinary course of business]* 

(c) invest otherwise than in trust securities, 4 »[the amount of compensation 
received by the company in respect of the compulsory acquisition, after the 
commencement of this Act], of any such undertaking as is referred to in clause 
(a), or of any premises or properties used for any such undertaking and with- 

Zy W a«er a considerable"^ " 030 be Carried ° n 0nly with difflculty ° r 

(d) borrow moneys after the commencement of this Act where the 
moneys to be borrowed, together with the moneys already borrowed bv the 
?n Dy J. apart from temporary loans obtained from the company’s bankers 

i °# d fe ary course of busmess), will exceed the aggregate of the paid-uo 

apartffor* a*ny tbat iS t0 ^ ™ SfS 

say »bsss? s sr sttwj&ss 

47 Ins. by Act 65 of 1960, S. 98. 

Act 65 of 196 °. S. 99. 

Subs, by S. 99, ibid., for certain words. 
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as determined in accordance with the provisions of sections 349 and 

thG ftrT™, na T ial y f ar i immedi ately preceding, whichever is greater g 

mAAti-nfT? V- OTl i'T^ Very r ? solu } io ^ passed by the company in seneral 
meeting in relation to the exercise of the power referred to in clause (d) or in 

clause (e) shall specify the total amount up to which moneys may be borrowed 

by the Board of directors under clause (d) or as the case mav be the total 

cial°year^imder^tousef (^ ntr ^ u ^ ed to charitable and other funds in ’any 

Explanation II—The expression ‘^temporary loans” in clause (d) means 
loans repayable on demand or within six months from the date of the loan 
such as short term cash credit arrangements, the discounting of bills and the 
issue of other short term loans of a seasonal character, but does not include 
loans raised for the purpose of financing expenditure of a capital nature.] 

* Explanation [III].—Where a portion of a financial year of the company 
falls before the commencement of this Act, and a portion falls after such com¬ 
mencement, the latter portion shall be deemed to be a financial year within 
the meaning, and for the purposes, of clause (e). 

(2) Nothing contained in clause (a) of sub-section (1) shall affect— 

(a) the title of a buyer or other person who buys or takes a lease of any 
such undertaking as is referred to in that clause, in good faith and after exer¬ 
cising due care and caution; or 

(b) the selling or leasing of any property of the company where the ordi¬ 
nary business of the company consists of, or comprises, such selling or leasing. 

(3) Any resolution passed by the company permitting any transaction such 
as is referred to in clause (a) of sub-section (1) may attach such conditions 
to the permission as may be specified in the resolution, including conditions 
regarding the use, disposal or investment of the sale proceeds which may result 
from the transaction: 

Provided that this sub-section shall not be deemed to authorise the 
company to effect any reduction in its capital except in accordance with the 
provisions contained in that behalf in this Act. 

(4) The acceptance by a banking company, in the ordinary course of its 
business, of deposits of money from the public, repayable on demand or other¬ 
wise, and withdrawable by cheque, draft, order or otherwise, shall not be 
deemed to be a borrowing of moneys by the banking company within the mean¬ 
ing of clause (d) of sub-section (1). 

(5) No debt incurred by the company in excess of the limit imposed by 
clause (d) of sub-section (1) shall be valid or effectual, unless the lender proves 
that he advanced the loan in good faith and without knowledge that the limit 
imposed by that clause had been exceeded. 

52 [293-A. Prohibition regarding making of political contributions.—-(1) 
Notwithstanding anything contained in any other provision of this Act, neither 
a company in general meeting nor its Board of directors shall, after the com¬ 
mencement of the Companies (Amendment) Act, 1969, contribute any amount 
or ‘amounts— 

(a) to any political party, or 

(b) for any political purpose to any individual or body. 

(2) If a company contravenes the provisions of sub-section (1), then— 

(i) the company shall be punishable with fine which may extend to five 

th ° U f^) 1< every e officer of the company who is in default shall be punishable with 
imprisonment for a term which may extend to three years and shall also be 

liable to fine.] . 

•M293-B Power of Board and other persons to make contributions to tne 

National Defence Fund, ete.-U) The Board ° £ ! oTnireKVa 

any person or authority exercising the powers of the Board of Directors oi a 

company, or of the company in general meeting, may, n ^^ hs n t f^ 1 i ^ g / ct y ^ i ^ 
contained in sections 293 and 293-A or any other provision of this Actori 

defence. 


“ Former ^PanolionTrflnLbe^ as Explanation III by Act 65 o£ 1960, S. 99. 

SEE & Act 5 of mi (w.e.f. 3-12-1971). 
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(2) Every company shall disclose in its profits and loss account the total 
amount or amounts contributed by it to the Fund referred to in sub-section (1) 
during the financial year to which the amount relates.] 

Appointment of Sole Selling Agents 

294 Appointment of sole selling ag.ents to require approval of company 
in general meeting.— 54 [ (1) No company shall, after the commencement of the 
Companies (Amendment) Act, 1960, appoint a sole selling agent for any area 
for a term exceeding five years at a time: ....... 

Provided that nothing in this sub-section shall be deemed to prohibit the 
re-appointment, or the extension of the term of office, of any sole selling agent 
by further periods not exceeding five years on each occasion. 

(2) After the commencement of the Companies (Amendment) Act, 1960, 
the Board of directors of a company shall not appoint a sole selling agent for 
any area except subject to the condition that the appointment shall cease to 
be valid if it is not approved by the company in the first general meeting held 
after the date on which the appointment is made. 

(2-A) If the company in general meeting as aforesaid disapproves the 
appointment, it shall cease to be valid with effect from the date of that general 
meeting.] 

(3) Where before the commencement of this Act, a company has appointed 
a sole selling agent for any area for a period of not less than five years, the 
appointment shall be placed before the company in general meeting within a 
period of six months from such commencement; and the company in general 
meeting may, by resolution— 

(a) if the appointment was made on or after the 15th day of February, 
1955, terminate the appointment forthwith or with effect from such later date 
as may be specified in the resolution; and 

(b) if the appointment was made before the date specified in clause (a), 
terminate the appointment with effect from such date as may be specified in 
the resolution, not being earlier than five years from the date on which the 
appointment was made, or the expiry of one year from the commencement of 
this Act, whichever is later. 

65 [(4) Notwithstanding anything contained in the foregoing provisions of 
this section— 

(a) where at any time during the period beginning on the 1st day of April, 
1956 and ending on the commencement of the Companies (Amendment) Act, 
I960, a managing agent has ceased to hold office as such and has been appointed 
as the sole selling agent of the company whose managing agent he was, the 
sole selling agency agreement whether taken in his own name or in association 
with, or in the name of any other person for his benefit or on his own account, 
shall, unless approved by the Central Government within a period of six 
months from such commencement, become void and inoperative and the 
appointment as sole selling agent shall, unless it has terminated by efflux of 
time, come to an end on the expiry of that period; 

(b) no managing agent— 

(i) who has ceased to hold office as such before the commencement of the 
Companies (Amendment) Act, 1960, but has not been appointed before such 
commencement as the sole selling agent of the company whose managing agent 
he was; or 

(ii) who has ceased to hold office as such after the commencement of the 
Companies (Amendment) Act, I960, 

shall be appointed after such commencement during a period of three years 
from the date of such cesser as the sole selling agent of the company whose 
managing agent he was except with the approval of the Central Government 
obtained in this behalf. 

„ (5) (a) Where a company has a sole selling agent (by whatever name 
called) for an area and it appears to the Central Government that there is good 
reason so to do, the Central Government may require the company to furnish 
to it such information regarding the terms and conditions of the appointment 
of the sole selling agent as it considers necessary fdr the purpose of determin¬ 
ing whether or not such terms and conditions are prejudicial to the interests 
of the company; 


6J Subs, by Act 65 of 1960, S. 101, for sub-sections (1) and (2). 
50 Ins. by Act 65 of 1960, S. 101. 
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thA company refuses or neglects to furnish any such information 

HiSLS tp «. G ° vernme n t may appoint a suitable person to 

report on the terms and conditions of appointment of the sole sellingagent* d 

(c) if after perusal of the information furnished by the companvor g »?tVw* 
fS a V he report submitted by the person appointed Sr cUuse (b) 
the Central Government is of the opinion that the terms and ronHitinnc 
appointment of the sole selling agent are prejudicial to the interests of the 
company, the Central Government may, by order, make such variations in 

company;* 11 itS OPini0n make them no longer 

as? SSS^l^^ 

by the terms and conditions as varied by the Central Government 

(6) (a) Where a company has more selling agents than one (by whatever 
name called) m any area or areas and it appears to the Central Government 
that there is good reason so to do, the Central Government may require the 
company to furnish to it such information regarding the terms and conditions 
ot appointment of all the selling agents as it considers necessary for the purpose 
of determining whether any of those selling agents should be declared to be 
sole selling agent for such area or any of such areas; 

.. SJ >) ? company refuses or neglects to furnish any such information, 
the Central Government may appoint a suitable person to investigate and 
report on the terms and conditions of appointment of all the selling agents; 

(c) if after perusal of the information furnished by the company, or, as 
the case may be, the report submitted by the person appointed under clause 
(b), the Central Government is of the opinion that having regard to the terms 
and conditions of appointment of any of the selling agents and to any other 
relevant factors, that selling agent is to all intents and purposes the sole selling 
agent for such area, although there may be one or more other selling agents 
of the company operating in that area, the Central Government may by order 
declare that selling agent to be the sole selling agent of the company for that 
area with effect from such date as may be specified in the order and may make 
suitable variations in such of the terms and conditions of appointment of that 
selling agent as are in the opinion of the Central Government prejudicial to 
the interests’of the company; 

(d) as from the date specified in clause (c) the appointment of the selling 
agent declared to be the sole selling agent shall be regulated by the terms and 
conditions as varied by the Central Government. 

(7) It shall be the duty of the company— 

(a) to produce to the person appointed under clause (b) of sub-section (5) 
or clause (b) of sub-section (6), all books and papers of, or relating to, the 
company which are in its custody or power; and 

(b) otherwise to give to *that person all assistance in connection with the 
investigation which the company is reasonably able to give. 

(8) If a company refuses or neglects— 

(a) to furnish the information required by the Central Government under 
clause (a) of sub-section (5) or clause (a) of sub-section (6), or 

(b) to produce to the person appointed under clause (b) of sub-section 
(5) or clause (b) of sub-section (6) any books and papers which are in its 
custody or power or otherwise to give to that person any assistance which it 
is reasonably able to give, 

the company and every officer of the company who is in default shall be 
punishable with fine which may extend to five thousand rupees and with a 
further fine of not less than fifty rupees for every day after the first during 
which such refusal or neglect continues.] 

56 [294-A. Prohibition of payment of compensation to sole selling agents 
for loss of office in certain cases.— (1) A company shall not pay or be liable 
to pay to its sole selling agent any compensation for the loss of his omces in 

(a) where the appointment of the sole selling agent ceases to be valid by 

virtue of sub-section (2-A) of section 294; 

(b) where the sole selling agent resigns his office in J^ew of the reconstruc¬ 
tion of the company or of its amalgamation with any other body corporate o 
bodies corporate and is appointed as the sole selling agent of the reconstructed 
company or of the body corporate resulting from the amalgamation, 


Mins, by Act 31 of 1965, S. 40 (w.ei. 15-10-1965). 
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(c) where the sole selling agent resigns his office, otherwise than on the 

reconstruction of the company or its amalgamation as aforesaid, . 

(d) where the sole selling -agent has been guilty of fraud preach of 
trust in relation to, or of gross negligence m, the conduct of his duty as the 

SOlC (S'where The sole selling agent has instigated or has taken part directly 
or indirectly in bringing about, the termination of the sole selling agency. 

(2) The compensation which may be paid by a company to its sole selhn 0 
agent for loss of office shall not exceed the remuneration which he would have 
earned if he had been in office for the unexpired residue of his term, or for 
three years, whichever is shorter, calculated on the basis of the average remu¬ 
neration actually earned by him during a period of three years immediately 
preceding the date on which his office ceased or was terminated, or where he 
held his office for a lesser period than three years, during such period.] 

57 f294-AA. Power of Central Government to prohibit the appointment of 
sole selling agents in certain cases.—(1) Where the Central Government is of 
opinion that the demand for goods of any category, to be specified by that 
Government, is substantially in excess of the production or supply of such 
goods and that the services of sole selling agents will not be necessary to 
create a market for such goods, the Central Government may, by notification 
in the Official Gazette, declare that sole selling agents shall not be appointed 
by a company for the sale of such goods for such period as may be specified 
in the declaration. 

(2) No company shall appoint any individual, firm or body corporate, 
who or which has a substantial interest in the company, as sole selling agent 
of that company unless such appointment has been previously approved by 
the Central Government. 

(3) No company having a paid-up share capital of rupees fifty lakhs or 
more shall appoint a sole selling agent except with the consent of the com¬ 
pany accorded by a special resolution and the approval of the Central 


Government. 

(4) The provisions of sub-Sections (5), (6) and (7) of section 294 shall, 
so far as may be, apply to the sole selling, or the sole purchasing or buying 
agents of a company. 

(5) A company seeking approval under this section shall furnish such 
particulars as may be prescribed. 

(6) Where any appointment has been made of a sole selling agent by a 
company before the commencement of the Companies (Amendment) Act, 1974, 
and the appointment is such that it could not have been made except on the 
authority of a special resolution passed by the company and the approval of 
the Central Government, if sub-section (2), sub-section (3) and sub-section (8), 
were in force at the time of such appointment, the company shall obtain such 
authority and approval within six months from such commencement; and if 
such authority and approval are not so obtained, the appointment of the sole 
selling agent shall stand terminated on the expiry of six months from such 
commencement. 

(7) If the company in general meeting disapproves the appointment refer¬ 
red to in sub-section (3), such appointment shall, notwithstanding anything 
contained in sub-section (6), cease to have effect from the date of the general 
meeting. 

(8) The provisions of this section except those of sub-section (1), shall 
apply so far as may be to the appointment by a company of a sole agent for 
the buying or purchasing of goods on behalf of the company. 

Explanation .—In this section,— 

(a) “appointment” includes “re-appointment”, 

(b) “substantial interest”,— 

(i) in relation to an individual, means the beneficial interest held by such 
individual or any of his relatives,. whether singly or taken together, in the 
shares of the company, the aggregate amount paid-up on which exceeds five 
lakhs of rupees or five per cent of the paid-up share capital of the company, 
whichever is the lesser; 

(ii) in relation to a firm, means the beneficial *interest held by one or 
more partners of the firm or any relative of such partner, whether singly or 
taken together, in the shares of the company, the aggregate amount paid-up 
on which exceeds five lakhs of rupees or five per cent of the paid-up share 
capital of the company whichever is the lesser. 


67 Ins. by the companies (Amend.) Act, 1974. 
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by such bodycorporafe or^o'rTrlof “Scto, beneficial ■i n t ere s t held 
director, whether singly or taken together in the sharia ^ f n ^ relatlve of s hch 
aggregate amount paid-up on which exceeds five f2ifhf S n? f the com P an y* the 

cent of the paid-up shar/capital ofthTc^pa^. ^etr^eTes^.] 11 " 
(2,, Z ' "section 5 

lif'that behalf^hath'd 1 |”ectly h or P fndirectly I ] PI make 0 any 6 l(Sn lt to* G ° Ver “ 
ES: tSTSlfo any other* person™^ 1 — ti<>n W “ h 3 1033 ^ 

ho'djng t^p^or stc^Sr^ * Ite 

(b) any firm in which any such director or relative is a partner- 
memberf 11 ^ pnVate com P an y of which any such director is a director or 

(d) any body corporate at a general meeting of which not less than 
twenty-five per cent of the total voting power may be exercised or controlled 
by any such director, or by two or more such directors together; or 

(e) any body corporate, the Board of directors, managing director 
managing agent, secretaries and treasurers, or manager whereof is accustomed* 
to act in accordance with the directions or instructions of the Board, or of 
any director or directors, of the lending company. 

59 [(2) Sub-section (1) shall not apply to— 

(a) any loan made, guarantee given or security provided— 

(0 by a private company unless it is a subsidiary of public company, or 

(u) by a banking company; 

(b) any loan made— 

(i) by a holding company to its subsidiary, or 

(ii) by a company which is the managing agent or secretaries and treasur¬ 
ers of another company to that other company; 

(c) any guarantee given or security provided— 

(i) by a holding company in respect of any loan made to its subsidiary, or 

(ii) by a company which is the managing agent or secretaries and treasur¬ 
ers of another company in respect of any loan made to that other company.] 

(3) Where any loan made, guarantee given or security provided by a 
lending company and outstanding at the commencement of this Act could not 
have been made, given or provided, without the previous approval of the 
Central Government, if this section had then been in force, the lending com¬ 
pany shall, within six months from the commencement of this Act or such 
further time not exceeding six months as the Central Government may grant 
for that purpose, either obtain the approval of the Central Government to 
the transaction or enforce the repayment of the loan made, or in. connection 
with which the guarantee was given or the security was provided, notwith¬ 
standing any agreement to the contrary. 

(4) Every person who is knowingly a party to any contravention of sub¬ 
section (1) or (3), including in particular any person to whom the loan is 
made or who has taken the loan in respect of which the guarantee is given 
or the security is provided, shall be punishable either with fine which may 
extend to five thousand rupees or with simple imprisonment for a term which 
may extend to six month's: 

Provided that where any such loan, or any loan in connection with which 
any such guarantee or security has been given or provided by the lending 
company, has been repaid in full, no punishment by way of imprisonment 
shall be imposed under this sub-section; and where the loan has been repaid 
in part, the maximum punishment which may be imposed under this sub¬ 
section by way of imprisonment shall be proportionately reduced. 

(5) All persons who are knowingly parties to any contravention of sub¬ 
section (1) or (3) shall be liable, jointly and severally, to the lending company 
for the repayment of the loan or for making good the sum which the lending 
company may have been called upon to pay in virtue of the guarantee gi 

or the security provided by such company. . _ . 

(6) No officer of the lending company or of the borrowing body corporate 
shall be punishable under sub-section (4) or shall incur the liability referred 
to in sub-section (5) in respect of any loan made, guarantee given or security 


58 Subs, by Act 65 of 1960, S. 102, for certain words. 
58 Subs, by Act 65 of 1960, S. 102 for section (2). 
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provided 60 [after the first day of April, 1956] in contravention of clause (d) 
or (e) of sub-section (1), unless at the time when the loan was made, the 
guarantee was given or the security was provided by the lending company, 
he knew or had express notice that that clause was being contravened thereby. 

81 [296. Application of section 295 to book debts in certain cases.—section 
295 shall apply to any transaction represented by a book debt which was 
from its inception in the nature of a loan or an advance.] 

297. Board’s sanction to be required for certain contracts in which parti¬ 
cular directors are interested.—(1) Except with the consent of the Board of 
directors of a company, a director of the company or his relative, a firm in 
which such a director or relative is a partner, any other partner in such a firm, 
or a private company of which the director is a member or director, shall not 
enter into any contract with the company— 

(a) for the sale, purchase or supply of any goods, materials or services; or 

(b) after the commencement of this Act, for underwriting the subscrip¬ 
tion of any shares in, or debentures of, the company: 

62 [Provided that in the case of a company having a paid-up share capital 
of not less than rupees one crore, no such contract shall be entered into 
except with the previous approval of the Central Government.] 

63 [(2) Nothing contained in clause (a) of sub-section (1) shall affect— 

(a) the purchase of goods and materials from the company, or the sale 
of goods and materials to the company, by any director, relative, firm, partner 
or private company as aforesaid for cash at prevailing market prices; or 

(b) any contract or contracts between the company on one side and any 
such director, relative, firm, partner or private company on the other for sale, 
purchase or supply of any goods, materials and services in which either the 
company or the director, relative, firm, partner or private company, as the 
case may be, regularly trades or does business: 

Provided that such contract or contracts do not relate to goods and mate¬ 
rials the value of which, or services, the cost of which, exceeds five thousand 
rupees in the aggregate in any year comprised in the period of the contract 
or contracts; or 

(c) in the case of a banking or insurance company any transaction in the 
ordinary course of business of such company with any director, relative, firm, 
partner or private company as aforesaid. 

(3) Notwithstanding anything contained in sub-sections (1) and (2), a 
director, relative, firm, partner or private company as aforesaid may, in cir¬ 
cumstances of urgent necessity, enter, without obtaining the consent of the 
Board, into any contract with the company for the sale, purchase or supply 
of any goods, materials or services even if the value of such goods or cost 
of such services exceeds five thousand rupees in the aggregate in any year 
comprised in the period of the contract; but in such a case, the consent of 
the Board shall be obtained at a meeting within three months of the date on 
which the contract was entered into. 

(4) Every consent of the Board required under this section shall be 
accofded by a resolution passed at a meeting of the Board and not otherwise; 
and the consent of the Board required under sub-section (1) shall not be 
deemed to have been given within the meaning of that sub-section unless the 
consent is accorded before the contract is entered into or within three months 
of the date on which it was entered into. 

(5) If consent is not accorded to any contract under this section, any- 
thing done in pursuance of the contract shall be voidable at the option of 
the Board. 

(6) Nothing in this section shall apply to any case where the consent 

has been accorded to the contract before the commencement of the Companies 
(Amendment) Act, I960]. . 

298. Power of directors to carry on business when managing agent or 

secretaries and treasurers are deemed to have vacated office, etc, _ Where in 

pursuance of any provisions contained in this Act, the managing agent or 
secretaries and treasurers of a company are deemed to have vacated or to 
have been suspended from office, or are removed or suspended from office, 
or cease to act or to be entitled to act as managing agent or secretaries and 
treasurers, or where a permanent or temporary vacancy has otherwise occur- 

«o ins. by Act 65 of 1960, S. 102. 

11 S A u Pj- , by S - 103 > ibid, for 9. 296. 

«2 Added by the Companies (Amendment) Act, 1974. 

Subs, by Act 65 of I960, S, 104. for sub-sections (2) to (5). 

LCI/—41 
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thp S 1 *}jf managmg agrat or secretaries and treasurers, then 6 <* * * 

?° ar ? ?£ directors shall have power to carry on, or arrange for the carrv- 

°. n of> the affai ? s of the company until the managing agent or secretaries 
and treasurers again become entitled to act as such, or until the companv 
in general meeting resolves otherwise. company 


Procedure, etc., where Director interested 

299 Disclosure of interests by director.—(l) Every director of a com- 
£f ny ™**o is in any way, whether directly or indirectly, concerned or interested 
in a contract or arrangement, or proposed contract or arrangement entered 
into or to be entered into, by or on behalf of the company, shall disclose 
the nature of his concern or mterest at a meeting of the Board of directors 
UMa) In the case of a proposed contract or arrangement, the disclosure 
required to be made by a director under sub-section (1) shall be made at the 
meeting of the Board at which the question of entering into the contract or 
arrangement is first taken into consideration, or if the director was not at the 
date of that meeting, concerned or interested in the proposed contract or 
arrangement, at the first meeting of the Board held after he becomes so con¬ 
cerned or interested. 


(b) In the case of any other contract or arrangement, the required dis¬ 
closure shall be made at the first meeting of the Board held after the director 
becomes concerned or interested in the contract or arrangement. 

(3) (a) For the purposes of sub-sections (1) and (2), a general notice given 
to the Board by a director, to the effect that he is a director or a member of 
a specified body corporate or is a member of a specified firm and is to be 
regarded as concerned or interested in any contract or arrangement which 
may, after the date of the notice, be entered into with that body corporate 
or firm, shall be deemed to be a sufficient disclosure of concern or interest 
in relation to any contract or arrangement so made. 

(b) Any such general notice shall expire at the end of the financial year 
in which it is given, but may be renewed for further periods of one financial 
year at a time, by a fresh notice given in the last month of the financial year 
in which it would otherwise expire. 

(c) No such general notice, and no renewal thereof, shall be of effect 
unless either it is given at a meeting of the Board, or the director concerned 
takes reasonable steps to secure that it is brought upon and read at the 
first meeting of the Board after it is given. 

(4) Every director who fails to comply with sub-section (1) or (2) shall 
be punishable with fine which may extend to five thousand rupees. 

(5) Nothing in this section shall be taken to prejudice the operation of 
any rule of law restricting a director of a company from having any concern 
or interest in any contracts or arrangements with the company. 

65 [(6) Nothing in this section shall apply to any contract or arrangement 
entered into or to be entered into between two companies where any of the 
directors of the one company or two or more of them together holds or hold 
not more than two per cent of the paid-up share capital in the company.] 


300. Interested director not to participate or vote in Board’s proceedings.' 

—(1) No director of a company shall, as a director, take any part in the 
discussion of, or vote on, any contract or arrangement entered into, or to be 
entered into, by or on behalf of the company, if he is in any way, whether 
directly or indirectly, concerned or interested in the contract or arrange¬ 
ment; nor shall his presence count for the purpose of forming a quorum at 
the time of any such discussion or vote; and if he does vote, his vote shall 

be void. 

(a) f U priva t te 0n compan h y al which is'neither" a subsidiary nor a holding com- 

Pa "%fa a private C c°omp a a n ny which is a subsidiary of a public company to 
respect of any contract or arrangement entered into, or to be entered into, 

by % indemnity “ft T/l^s directors, or 

any one or more of them, may suffer by reason of becoming or being sureties 

or a surety for the company; __ 


6* The words “notwithstanding anything contained in 

of 1960, S. 105. ^ ^ 

65 Ins. by Act 65 of I960, S. 106. 


this Act” omitted by Act 65 
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(d) any contract or arrangement entered into or to be entered into with 
a public company, or a private company which is a subsidiary of a public 
company, in which the interest of the director aforesaid 66 [consists solely— 

(1) in his being a director of such company and the holder of not more 
than shares of such number or value therein as is requisite to qualify him for 
appointment as a director thereof, he having been nominated as such director 
by the company referred to in sub-section (1), or 

(ii) in his being a member holding not more than two per cent of its paid 
up share capital.] 

(e) a public company, or a private company which is a subsidiary of a 
public company, in respect of which a notification is issued under sub-section 
(3), to the extent specified in the notification. 

(3) In the case of a public company or a private company which is a 
subsidiary of a public company, if the Central Government is of opinion that 
having regard to the desirability of establishing or promoting any industry, 
business or trade, it would not be in the public interest to apply all or any 
of the prohibitions contained in sub-section (1) to the company, the Central 
Government may, by notification in the Official Gazette, direct that that sub¬ 
section shall not apply to such company, or shall apply thereto subject to 
such exceptions, modifications and conditions as may be specified in the 
notification. 

(4) Every director who knowingly contravenes the provisions of this 
section shall be punishable with fine which may extend to five thousand 
rupees. 

301. Register of contracts, companies and firms in which directors are 
interested.— * 7 [(1) Every company shall keep one or more registers in which 
shall be entered separately particulars of all contracts or arrangements to 
which section 297 or section 299 applies, including the following particulars 
to the extent they are applicable in each case, namely: — 

(a) the date of the contract or arrangement; 

(b) the names of the parties thereto; 

(c) the principal terms and . conditions thereof; 

(d) in the case of a contract to which section 297 applies or in the case 
of a contract or arrangement to which sub-section (2) of section 299 applies, 
the date on which it was placed before the Board; 

(e) the names of the directors voting for and against the contract or 
arrangement and the names of those remaining neutral. 

( 2 ) Particulars of every such contract or arrangement to which section 
297 or, as the case may be, sub-section (2) of section 299 applies, shall be 
entered in the relevant register aforesaid— 

(a) in the case of a contract or arrangement requiring the Board's 
approval, within seven days (exclusive of public holidays) of the meeting of 
the Board at which the contract or arrangement is approved, 

(b) in the case of any other contract or arrangement, within seven days 
of the receipt at the registered office of the company of the particulars of 
such other contract or arrangement or within thirty days of the date of such 
other contract or arrangement whichever is later, 

and the register shall be placed before the next meeting of the Board and 
shall then be signed by all the directors present at the meeting. 

(3) The register aforesaid shall also specify, in relation to each director 
of the company, the names of firms and bodies corporate of which notice has 
been given by him under sub-section (3) of section 299. 

(3-A) Nothing in sub-sections ( 1 ), (2) and (3) shall apply— 

(a) to any contract or arrangement for the sale, purchase or supply of 
any goods, materials or services if the value of such goods and materials or 
the cost of such service does not exceed one thousand rupees in the aggregate 
in any year; or 

(b) to any contract or arrangement (to which section 297 or, as the case 
may be, section 299 applies) by a banking company for the collection of bills 
in the ordinary course of its business or to any transaction referred to in 
clause (c) of sub-section ( 2 ) of section 297]. 

M is made in complying with the provisions of sub-section 

y h '.7 °_ r ,i’)« the company, and every officer of the company who is in 
default, shall, in respect of each default, be punishable with fine which may 
extend to five hundred rupees. 


** 65 of 1960, S. 106; for certain words. 

by Act 65 of 1960, S. 106, for sub-sections (1), (2) and (3). 
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(5) The register aforesaid shall be kept at the registered offirA nf 

hA m taw> y; I* sha11 be op ? n to inspection at such office, and extracts may 
be taken therefrom and copies thereof may be required, by any member cf 

the company to the same extent, in the same manner, and on payment of 
the same fee, as in the case of the register of members of the company and 
the provisions of section 163 shall apply accordingly. npany, ana 

302. Disclosure to members of director’s interest in contract appointine 

S? n «rl er ’ manapng director, managing agent or secretaries and treasurers — 

(1) Where a company— 

(a) enters into a contract for the appointment of a manager of the com¬ 
pany in which contract any director of the company is in any wav whethpr 
directly or indirectly, concerned or interested; or 

(b) varies any such contract already in existence and in which a director 
is concerned or interested as aforesaid; 

the company shall, within twenty-one days from the date of entering into the 
contract or of the varying of the contract, as the case may be, send to every 
member of the company an abstract of the terms of the contract or variation 
together with a memorandum clearly specifying the nature of the concern or 
interest of the director in such contract or variation. 

(2) Where a company enters into a contract for the appointment of a 
managing director o^ the company, or varies any such contract which is 
already in existence, the company shall send an abstract of the terms of the 
contract or variation to every member of the company within the time speci¬ 
fied in sub-section (1); and if any other director of the company is concerned 
or interested in the contract or variation, a memorandum clearly specifying 
the nature of the concern or interest of such other director in the contract 
or variation shall also be sent to every member of the company with the 
abstract aforesaid. 

(3) Where a company proposes to enter into a contract for the appoint¬ 
ment of a managing agent or of secretaries and treasurers, in which contract 
any director of the company is concerned or interested as aforesaid, or pro¬ 
poses to vary any such contract already in existence in which a director is 
concerned or interested as aforesaid, the company shall send the abstract and 
memorandum referred to in sub-section (2) to every member of the company, 
in sufficient time before the general meeting of the company at which the 
proposal is to be considered. 

(4) Where a director becomes concerned or interested as aforesaid in any 
such contract as is referred to in sub-section (1), (2) or (3) after it is made, 
the abstract and the memorandum, if any, referred to in the said sub-section 
shall be sent to every member of the company within twenty-one days from 
the date on which the director becomes so concerned or interested. 

(5) If default is made in complying with the foregoing provisions of this 
section, the company, and every officer of the company who is in default, 
shall be punishable with fine which may extend to one. thousand rupees. 

(6) All contracts entered into by a company for the appointment of a 

manager, managing director, managing agent or secretaries and treasurers, 
shall be kept at the registered office of the company; and shall be open to 
the inspection of any member of the company at such office; and extracts 
may be taken therefrom and copies thereof may be required by any such 
member, to the same extent, in the same manner and on payment of the same 
fee as in the case of the register of members of the company; and the provi¬ 
sions of section 163 shall apply accordingly. , lltirtn 

(7) The provisions of this section shall apply in relation to any resolution 

os* * * of the Board of directors of a company appointing a manager or a 

managing or whole-time director, or varying any previous contract oj resolu¬ 
tion of the company relating to the appointment of a manager-or £ mana^m* 
or whole-time director, as they apply in relation to any contract tor 

the like purpose. 

Register of Directors, etc. 
etc -a') Fve^y'company'shan 

"c a^Sfa^ainr^ * XZtfS <£? the W 
ing particulars, that is to s ay. ____ 

68 The words “or proposed resolution” omitted ^ct 65 of^O, S. 109. 
eo The words “or proposed contract” omitted by Act 65 of I960, S. 109. 
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(a) in the case of an individual, his present name and surname in full; 
any former name or surname in full; 70 [his fathers name and surname in full 
or where the individual is a married woman, the husband’s name and surname 
in full]; his usual residential address; his nationality; and, if that nationality 
is not the nationality of origin, nationality of origin; his business occupation, 
if any; if he holds the office of director, managing director, managing agent, 
manager or secretary in any other body corporate, the particulars of each such 
office held by him; except in the case of a private company which is not a 
subsidiary of a public company, the date of his birth; 

(b) in the case of a body corporate, its corporate name and registered or 
principal office; and the full name, address, nationality, and nationality of 
origin, if different from that nationality 71 [the father’s name or where a 
director is a married woman, the husband’s name] of each of its directors; 
and if it holds the office of managing agent, secretaries and treasurers, 
manager or secretary in any other body corporate, the particulars of each such 
office; 

(c) in the case of a firm, the name of the firm, the full name, address, 
nationality and nationality of origin, if different from that nationality 72 [the 
father’s name or where a partner is a married woman, the husband’s name] of 
each partner; and the date on which each became a partner; and if the firm 
holds the office of managing agent, secretaries and treasurers, manager or 
secretary in any other body corporate, the particulars of each such office; 

(d) if any director or directors have been nominated by a body corporate, 
its corporate name; all the particulars referred to in clause (a) in respect of 
each director so nominated, and also all the particulars referred to in clause 
(b) in respect of the body corporate; 

(e) if any director or directors have been nominated by a firm, the name 
of the firm, all the particulars referred to in clause (a) in respect of each 
director so nominated, and also all the particulars referred to in clause (c) in 
respect of the firm. 

Explanation .—For the purposes of this sub-section— 

(1) any person in accordance with 72 *[whose directions or instructions], 
the Board of Directors of a company is accustomed to act shall be deemed 
to be a director of the company; 

(2) in the case of a person usually known by a title different from his sur¬ 
name, the expression “surname” means that title; and 

(3) references to a former name or surname do not include— 

(i) in the case of a person usually known by an Indian title different from 
nis surname, the name by which he was known previous to the adoption of. or 
succession to, the title; 


(ii) in the case of any person, a former name or surname, where that 
name or surname was changed or disused before the person bearing the name 
auarned the age of eighteen years, or has been changed or disused for a period 
of not less than twenty years; and 

(iii) in the case of a married woman, the name or surname by which she 
was known previous to the marriage. 

o, K f 2 \ The company shall, within the periods respectively mentioned in this 
sub-section, send to the Registrar 73 [a return in duplicate in the prescribed 
form] containing the particulars specified in the said register and 7 <[a 
notification in duplicate in the prescribed form] of any change among its 

? anagm f g directors, managing agents, secretaries and treasurers, 
managers or secretaries 75 * * *, specifying the date of the change. 

, j wi t hin which the said return is to be sent shall be a period 

& hirty 3 days from the appointment of the first directors of the company 

Within which the said notification of a change is to be sent shall 
be 76 [thirty] days from the happening thereof. 

77 * • * . , 


70 Ins. by S. 110, ibid. 

71 - 72 /«s. by S. 110, Ibid. 

hy^ct 65 of I960. S. HO, for “whose instructions.” 

74 Subs bv ?’ So l° r retu ^ n m prescribed form.” 

76 Sr*' by j S ' .f 10, . lbld > for , a , notification in the prescribed form.” 

m 3 7o? 19 £ s * e "a-” 

" Proviso^omitted ^ 15 - 10 - 1963 )- 
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(3) If default is made in complying with sub-section (1) or (2) the com 
£?IS r, fl and e Z er Z ° fficer t 5 e com P an y who is in default, shall be punfshabte 
defauU n continues may extend to rupees for every day during which the 


304. Inspection of the register.—( 1 ) The register kept under section 303 
shall be open to the inspection of any member of the company without charge 
and of any other person on payment of one rupee for each inspection during 
business hours subject to such reasonable restrictions as the company may by 
its articles or in general meeting impose, so that not less than two hours in 
each day are allowed for inspection. 

(2) If any inspection required under sub-section (1) is refused— 

(a) the company, and every officer of the company who is in default shall 
be punishable with fine which may extend to fifty rupees; and 

(b) the Court may, by order, compel an immediate inspection of the 
register. 


78 [305. Duty of directors etc., to make disclosure. —( 1 ) Every director, 
managing director, managing agent, secretaries, and treasurers, manager or 
secretary of any company, who is appointed to, or relinquishes, the office of 
director, managing director, managing agent, secretaries and treasurers, 
manager or secretary of any other body corporate, shall, within twenty days 
of his appointment to, or as the case may be, relinquishment of, such office, 
disclose to the company aforesaid the particulars relating to the office in the 
other body corporate which are required to be specified under sub-section (1) 
of section 303; and if he fails to do so, he shall be punishable with fine which 
may extend to five hundred rupees. ' 

(2) The provisions of sub-section (1) shall also apply to a person deemed 
to be a director of the company by virtue of the Explanation to sub-section (1) 
of section 303 when such person is appointed to, or relinquishes, any of the 
offices in the other body corporate referred to in sub-section (1).] 

306. Register to be kept by Registrar and inspection thereof.—(1) The 

Registrar shall keep a separate register or registers in which there shall be 
entered the particulars received by him under subsection (2) of section 303 
in respect of companies, so however that all entries in respect of each such 

company shall be together. . , 

(2) The register or registers aforesaid shall be open to inspection by any 
member of the public at any time during office hours, on payment of the 
prescribed fee. 


Register of Director's Shareholdings 

307. Register of director’s shareholdings, etc. — (1) Every company shall 
keen a register showing, as respects each director of the company, the number, 
description Tnd amount of an? shares in, or debentures of. the company or 
any other body corporate, being the company’s subsidiary or folding company, 
or a subsidiary of the company’s holding company, which are held by him 
or in trust for him. or of which he has any right to become the holder whether 

00 P (9\H\vhere r any shares or debentures have to be recorded in the said 
register or to be omitted therefrom, in relation to any director by rewon of 

fflS also ot h h‘er 

consideration for, ‘hejransact.on ment £ any 

such transaction and the completion thereof, the date so snown 
of the aereement. . t nr right in or over any shares 

or debentures Vecm'd^d^in^elation "r in the said register shall, if he 

so requires, be indicated in the register. anything done for the purposes 

of t$ s^iorb^^t^with n y otice y as to, the 

right ( S 5)°The 1 ^sa^id^gister shall, subject ^^In^^aUbe ope^io'fnspTction 
kept at the registered office of reasonable restrictions as the company 


78 Subs . by Act 65 of 1960, 9, 111. for S. 305. 
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(a) during the period beginning fourteen days before the date of tne 
company’s annual general meeting and ending three days after the date of 
its conclusion, it shall be open to the inspection of any member or holder of 
debentures of the company; and 

(b) during that or any other period, it shall be open to the inspection of 
any person acting on behalf of the Central Government or of the Registrar. 

In computing the fourteen day's and the three days mentioned in this 
sub-section, any day which is a Saturday, a Sunday or a public holiday shall 
be disregarded. 

(6) Without prejudice to the rights conferred by sub-section (5), the 
Central Government or the Registrar may, at any time, require a copy of the 
said register, or any part thereof. 

(7) The said register shall also be produced at the commencement of 
every annual general meeting of the company and shall remain open and 
accessible during the continuance of the meeting to any person having the 
right to attend the meeting. 

If default is made in complying with this sub-section the company, and 
every officer of the company who is in default, shall be punishable with fine 
which may extend to five hundred rupees. 

(8) If default is made in complying with sub-section (1) or (2), or if any 
inspection required under this”Section is refused, or if any copy required there¬ 
under is not sent within a reasonable time, the company, and every officer of 
the company who is in default, shall be punishable with fine which may ex¬ 
tend to five thousand rupees and also with a further fine which may extend 
to twenty rupees for every day during which the default continues. 

(9) In the case of any such refusal, the Court may also, by order, compel 
an immediate inspection of the register. 

(10) For the purposes of this section— 

(a) any person in accordance with whose directions or instructions the 
Board of directors of a company is accustomed to act, shall _be deemed to be 
a director of the company; and 

(b) a director of a company shall be deemed to hold, or to have an 
interest or a right in or over, any shares or debentures, if a body corporate 
other than the company holds them or has that interest or right in or over 
them, and either— 

(1) that body corporate or its Board of directors is accustomed to act in 
accordance with his directions or instructions; or 

(it) he is entitled to exercise or control the exercise of one-third or more 
of the total voting power exercisable at any general meeting of that body 
corporate. 

70 [ (11) The provisions of this section and section 308 shall apply to 
managing agents, secretaries and treasurers and managers as they apply to 
directors]. 

308. Duty of directors and persons deemed to be directors to make dis¬ 
closure of shareholdings. —(1) Every director of a company, and every person 
deemed to be a director of the company by virtue of sub-section (10) of sec¬ 
tion >3.07, shall give notice to the company of such matters relating to himself 
as may be necessary for the purpose of enabling the company to comply with 
the provisions of that section. 

(2) Any such notice shall be given in writing, and if it is not given at 
a meeting of the Board, the person giving the notice shall take all reasonable 
steps to secure that it is brought up and read at the meeting of the Board 
next after it is given. 

(3) Any person who fails, to comply with sub-section (1) or (2) shall be 
punishable with imprisonment for a term which may extend to two years, 
or with fine which may extend to five thousand rupees, or with both. 

Remuneration of Directors 

309. Remuneration of directors.—(1) The remuneration payable to the 
directors of a company, including any managing or whole-time director, shall 
be determined, in accordance with and subject to the provisions of section 198 
and this section, either by the articles of the company, or by a resolution or, 
if the articles so required, by a special resolution, passed by the company in 
general meeting 80 [and the remuneration payable to any such director deter- 

79 1 ns. by Act 65 of 1960, S. 112. • 7 7 

so Ins. by Act 31 of 1965, S. 42 (w.ei. 15-10-1965). 
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aforesaid shal J be delusive of the remuneration payable to such 
director for services rendered by him in any other capacity: Ch 

i„° vlde . L that any remuneration for services rendered by any such direr 
tor in any other capacity shall not be so included if- y y “ cUrec ‘ 

■ services rendered are of a professional nature, and 
(o) in the opinion of the Central Government, the director possesses the. 
requisite qualifications for the practice of the profession] P S6SSeS the 

L(2) A director may receive remuneration by way of a fee for each 
meeting of the Board, or a committee thereof, attended by him: 

Provided that where immediately before the commencement of the com- 
(Amendment) Act, 1960 fees for meetings of the Board and any com¬ 
mittee thereof, attended by a director are paid on a monthly basis, such fees 
may continue to be paid on that basis for a period of two years after such 
commencement or for the remainder of the term of office of such director 
whichever is less, but no .longer. 

(3) A director who is either in the whole-time employment of the com¬ 
pany or a managing director may be paid remuneration either by way of a 
monthly payment or at a specified percentage of the net profits of the com¬ 
pany or partly "by one way and partly by the other: 

Provided that except with the approval of the Central Government such 
remuneration shall not exceed five per cent of the net profits for one such 
director, and if there is more than one such director, ten per cent for all of 
them together]. 

82 [(4) A director who is neither in the whole-time employment of the 
company nor a managing director may be paid remuneration— 

either 

(a) by way of a monthly, quarterly or annual payment with the approval 
of the Central Government: 

or 

(b) by way of commission if the company by special resolution authorises 
such payment: 

Provided that the remuneration paid to such director, or where there is 
more than one such director, to all of them together, shall not exceed— 

(i) one per cent of the net profits of the company, if the company has 
a managing or whole-time director, a managing agent or secretaries and 
treasurers or a manager: 

(ii) three per cent of the net profits of the company, in any other case: 
Provided further that the company in general meeting may, with the 

approval of the Central Government, authorise the payment of such remune¬ 
ration at a rate exceeding one per cent, or, as the case may be, three per cent 

of its net profits]. , „ , 

(5) The net profits referred to in sub-sections (3) and (4) shall be com¬ 
puted in the manner referred to in section 198, sub-section (1). 

83 [(5-A) If any director draws or receives, directly or indirectly, by way 
of remuneration any such sums in excess of the limit prescribed by this 
section or without the prior sanction of the Central Government, where it is 
required, he shall refund such sums to the company and until such sum is 

refunded, hold it in trust for the company. , 

(5-B) The company shall not waive the recovery of any sum refundable 

to it under sub-section (5-A) unless permitted by the Central Government] 

(6) No director of a company who is in receipt of any commission irojn 
the company and who is either in the whole-time employment of the company 
or a managing director shall be entitled to receive any commission or other 

remuneration from any subsidiary of such company. . n nnf rpma jn 

(7) The special resolution referred to in sub-section (4)• shal[not rema 
in force for a period of more than five years: but may b ten *M l trom 
time to time, by special resolution for further periods of not more than 

year pro t vided i 'that no renewal shall be effected earlier than one year from 

the date on which it is to come into force. force immediately on 

(8) The provisions of this section shall come_intci o not coin- 

the commencement of this Act, °r where sue ith effect f rom the 

"o h £ ‘the C financial commencement. 

ft a" 3? 3 S£ I ‘l5-10-1965). 

83 Ins. by Act 65 of 1960, S. 113. 
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(9) The provisions of this section shall not apply to a private company 
unless it is a subsidiary of a public company. 

310. Provision for increase in remuneration to require Government sanc¬ 
tion. _ B *[In the case of a public company, or a private company which is a 

subsidiary of a public company, any provision relating to the remuneration 
of any director including a managing or whole-time director, or any amend¬ 
ment thereof, which purports to increase] or has the effect of increasing, 
whether directly or indirectly, the amount thereof, whether that provision be 
contained in the company's memorandum or articles, or in an agreement 
entered into by it, or in any resolution passed by the company in general 
meeting or by its Board of directors, shall not have any effect unless approved 
by the Central Government; and the amendment shall become void if, and in 
so far as, it is disapproved by that Government: 

85 [Provided that the approval of the Central Government shall not be 
required where any such provision or any amendment thereof purports to 
increase, or has the effect of increasing, the amount of such remuneration 
only by way of a fee for each meeting of the Board or a committee thereof 
attended by any such director and the amount of such fee after such increase 
does not exceed two hundred and fifty rupees.] 

311. Increase in remuneration of managing director on re-appointment or 
appointment after Act to require Government sanction. —In the case of a 
public company, or a private company which is a subsidiary of a public com¬ 
pany, if the terms of any re-appointment or appointment of a managing or 
whole-time director, made after the commencement of this Act, purport to 
increase or have the effect of increasing, whether directly or indirectly, the 
remuneration which the managing or whole-time director or the previous 
managing or whole-time director, as the case may be, was receiving imme¬ 
diately before such re-appointment or appointment, the re-appointment or 
appointment shall not have any effect unless approved by the Central Gov¬ 
ernment; and shall become void if, and in so far as, it is disapproved by 
that Government. 


Miscellaneous Provisions 

312. Prohibition of assignment of office by director. —Any assignment of 
his office made after the commencement of this Act by any director of a 
company shall be void. 


313. Appointment and term of office of alternate directors. — (1) The Board 
of directors of a company may, if so authorised by its articles or by a resolu¬ 
tion passed by the company in general meeting, appoint an alternate director 
to act for a director (hereinafter in this section called “the original director”) 
during his absence for a period of not less than three months from the State 
in which meetings of the Board are ordinarily held. 

8 *[(2) An alternate director appointed under sub-section (1) shall not 
hold office as such for a period longer than that permissible to the original 
director in whose place he has been appointed and shall vacate office if and 
when the original director returns to the State in which meetings of the Board 
are ordinarily held.] 

(3) If the term of office of the original director is determined before he 
so returns to the State aforesaid, any provision for the automatic re-appoint¬ 
ment of retiring directors in default of another appointment shall apply to 
the original, and not to the alternate, director. 


.. Director, etc., not to hold office or place of profit.— 87 [(1) Except with 

the [consent] of the company accorded by a special resolution,— 

no director of a company shall hold any office or place of profit, and 
[(b) no partner or relative of such director, no firm in which such direc- 
i?£w°S- a r . elat l ve of such director, is a partner, no private company of which 
such director is a director or member, and no director or manager of such a 

SL COmpany '*? hall A old suy office or place of profit carrying a total 
monthly remuneration of five hundred, rupees or more, except that of manag¬ 


er by Act 65 of 1960, S. 114, for certain words. 

5**i h X Ac } 31 of 1965 ’ S - 43 (w.ei. 15-10-1965). 

80 Subs, by Act 65 of 1960, S. 115, for sub-section (2). 
s«5 W t S ' S ‘ U6 > *bid. t for sub-section (1). 

Subs, by Act 31 of 1965, S. 44, for “previous consent” (w.ei. 15-10-1965). 
Subs, by Companies (Amend.) Act, 1974. 
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ing director or manager], banker or trustee for-the holders of debentures of 
the company— * 

(i) under the company; or 

(ii) under any subsidiary of the company, unless the remuneration receiv¬ 
ed from such subsidiary in respect of such office or place'of profit is paid over 
to the company or its holding company: 

90 [Provided that it shall be sufficient if the special resolution according 
the consent of the company is passed at the general meeting of the company 
held for the first time after the holding of such office or place of profit: 

Provided further that where a relative of director or a firm in which 
such relative is a partner, is appointed to an office or place of profit under 
the company or a subsidiary thereof without the knowledge of the director, 
the consent of the company may be obtained either in the general meeting 
aforesaid or within three months from the date of the appointment, which¬ 
ever is later.] 

Explanation. —For the purpose of this sub-section, a special resolution 
according consent shall be necessary for every appointment in the first 
instance to an office or place of profit and to every subsequent appointment 
to such office or place of profit on a higher remuneration not covered by the 
special resolution, except where an appointment on a time scale has already 
been approved by the special resolution. 

(1A) Nothing in sub-section (1) shall apply where a relative of a director 
or a firm in which such relative is a partner holds any office or place of 
profit under the company or a subsidiary thereof having been appointed to 
such office or place before such director becomes a director of the company.] 
91 [(IB) Notwithstanding anything contained in sub-section (1),— 

(a) no partner or relative of a director or manager, 

(b) no firm in which such director or manager, or relative of either, is 
a partner, 

(c) no private company of which such a director or manager, or relative 
of either, is a director or member, 

shall hold any office or place of profit in the company which carries a total 
monthly remuneration of not less than three thousand rupees, except with 
the prior consent of the company by a special resolution and the approval 
of the Central Government: 

Provided that in a case where no office of profit could have been held in 
the company by a person if this section had been in force at the time when 
the appointment or re-appointment to such office of profit was made, the 
company shall, within a period of six months from the commencement of: the 
Companies (Amendment) Act, 1974. obtain the approval of the company in 
general meeting and of the Central Government for the holding, by such 

PerS ?H'(2°) £ .nfa)°] ffi I C f e any "office lr place of profit is held in contravention of the 

shall be deemed to 
next following the 

or place of profit.] rponverv of any sum refundable 

03 [(b) The company shall not k Hn s^bv the Central Government.] 

to it under clause (a) unless permitted to y other body corporate 

9 <[(2-A) Every individual, firm pnvate co p y^ to which this section 

proposed to be appointed ^ “y <mee °r P appointment, declare in writing 

« «• »» 

of the ways referred to in sub-section (!)■] ____ 

»o Subs, by Act 31 of 1965 S. 44 for flje proviso .(w.e.f. 15-10-1965). 

01 Ins. by the Companies (Amend.) Act, i • 15 _io-1965). 

Subs, by S. 44, ibid, for sub-section < 2 )<w.e.l. 

03 jus. by the Companies (Amend.) Act, 197 . 

04 Ins. by Act 65 of 1560, S. 116. 
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95 [(2B) If, after the commencement of the Companies (Amendment) Act, 
1974, any office or place of profit is held, without the prior consent of the 
company by a special resolution and the approval of the Central Government, 
the partner, relative, firm or private company appointed to such office or 
place of profit shall be liable to refund to the company any remuneration 
received or the monetary equivalent of any perquisite or advantage enjoyed 
by him on and from the date on which the office was so held by him. 

(2C) If any office or place of profit is held in contravention of the provi¬ 
sions of the proviso to sub-section (IB), the director, partner, relative, firm, 
private company or manager concerned shall be deemed to have vacated his, 
or its office as such on and from the expiry of six months from the corpmence- 
ment of the Companies (Amendment) Act, 1974, or the date next following 
the date of the general meeting of the company referred to in the said 
proviso, whichever is earlier and shall be liable to refund to the company 
any remuneration received or the monetary equivalent of any perquisite _or 
advantage enjoyed by him or it for the period immediately preceding the date 
aforesaid in respect of such office or place of profit. 

(2D) The company shall not waive the recovery of any sum refundable 
to it under sub-section (2B) or (2C), as the case may be, unless permitted to 
do so by the Central Government.] 

(3) Any office or place 96 * * * shall be deemed to be an office or place 

of profit under the company 97 [within the meaning of this section,-] 

(a) in case the office or place is held by a director, if the director hold¬ 
ing it 98 [obtains from the company anything] by way of remuneration over 
and above the remuneration to which he is entitled as such director, whether 
as salary, fees, commission, prequisites, the right to occupy free of rent any 
premises as a place of residence, or otherwise; 

(b) in case the office or place is held by an individual other than a direc¬ 
tor or by any firm, private company or other body corporate, if the individual, 
firm, private company or body corporate holding it 36 [obtains from the 
company anything] by way of remuneration whether as salary, fees, commis¬ 
sion, perquisites, the right to occupy free of rent any premises as a place of 
residence, or otherwise. 

"[(4) Nothing in this section shall apply to a person, who being the 
holder of any office of profit in the company, is appointed by the Central 
Government, under section 408, as a director of the company.] 

Restrictions on Appointment of Managing Directors 

315. [ Application of sections 316 and. 317.] Rep. by the Companies 
[Amendment ] Act, 1960 (65 of 1960), section 117. 

316. Number of companies of which one person may be appointed manag¬ 
ing director. —(1) *[No public company and no private company which is a 
subsidiary of a public company] shall, after the commericement of this Act, 
appoint or employ any person as managing director, if he is either the 
managing director or the manager of 2 [any other company (including a private 
company which is not a subsidiary of a public company)], except as provided 
in sub-section (2). 

(2) 3 [A public company or a private company which is a subsidiary of a 
public company] may appoint or employ a person as its managing director, if 
he is the managing director or manager of one, and of not more than one, 
4 [other company (including a private company which is not a subsidiary of 
a public company)]: 

Provided that such appointment or employment is made or approved by 
a resolution passed at a meeting of the Board with the consent of all the 
directors present at the meeting and of which meeting, and of the resolution 
to be moved thereat, specific notice has been given to all the directors then 
in India. 


05 Ins. by the Companies (Amend.) Act, 1974. 

90 The words “in a company” omitted by S. 116, Act 65 of 1960. 
07 Ins. by the Companies (Amend.) Act, 1974. 

98 Subs, by S. 116, Act 65 of 1960, for “obtains anything”. 

"Ins. by the Companies (Amend.) Act, 1974. 

1 Subs, by S. 118, Act 65 of 1960, for “No company”. 

2 Subs, by S. 118, ibid., for “any other company”. 

3 Subs, by S. 118, ibid., for “A company”. 

4 Subs; by Act 65 of 1960, S. 118, for “other company”. 
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(3) Where, at the commencement of this Act, any person is holding the 
office either of managing director or of manager in more than 5 [two com¬ 
panies of which each one or at least one is a public company or a private 
company which is a subsidiary of a public company], he shall, within one 
year from the commencement of 6 [the Companies (Amendment) Act, 1960], 
choose not more than two of those companies as companies in which he 
wishes to continue to hold the office of managing director or manager, as 
the case may be, and the provisions of clauses, (b) and (c) of sub-section (1) 
and of sub-sections (2) and (3) of section 276 shall apply mutatis mutandis 
in relation to this case, as those provisions apply in relation to the case of 
a director. 

(4) Notwithstanding anything contained in sub-sections (1) to (3), the 
Central Government may, by order, permit any person to be appointed as a 
managing director of more than two companies if the Central Government 
is satisfied that it is necessary that the companies should, for their proper 
working, function as a single unit and have a common managing director. 

317. Managing director not to be appointed for more than five years at 
a time.—(1) No company shall, after the commencement of this Act, appoint 
or employ any individual as its managing director for a term exceeding five 
years at a time. 

(2) Any individual holding at the commencement of this Act the office 
of managing director in a company shall, unless his term expires earlier, be 
deemed to have vacated his office immediately on the expiry of five years 
from the commencement of this Act. 

(3) Nothing contained in sub-section (1) shall be deemed to prohibit the 
re-appointment, re-employment, or the extension of the term of office, of any 
person by further periods not exceeding five years on each occasion: 

Provided that any such re-appointment, re-employment or extension shall 
not be sanctioned earlier than two years from the date on which it is to 
come into force. 

7 [(4) This section shall not apply to a private company unless it is a 
subsidiary of a public company.] 


Compensation for Loss of Office 

318. Compensation for loss of office not permissible except to managing 
or whole-time directors or to directors who are managers.—(1) Payment may 
be made by a company, except in the cases specified in sub-section (3) and 
subject to the limit specified in sub-section (4), to a managing director, or a 
director holding the office of manager or in the whole-time employment of 
the company, by way of compensation for loss of office, or as consideration 
for retirement from office, or in connection with such loss or retirement. 

(2) No such payment shall be made by the company to any other director. 

(3) No payment shall be made to a managing or other director in pursu¬ 
ance of sub-section (1), in the following cases, namely:— . 

(a) where the director resigns his office in view of the reconstruction of 

the company, or of its amalgamation with any pther body corporate or bodies 
corporate, and it is appointed as the managing director, managing agent, 
s* * * manager or other officer of the reconstructed company or of tne 

body corporate resulting from the amalgamation; ,, trlir . 

(b) where the director resigns his office otherwise than on the reconstr 

tion of the company or its amalgamation as aforesaid; section 203 

(c) where the office of the .director is vacated by virtue of section 

* * or any of the clauses (a) to ,u l(D], o, sub-section (1) 283 ’ 

(d) where the company is being wound d Se to 

supervision of the Court or voluntarily, provided the winding up was 

the negligence or default o£ , the f rau d or breach of trust in 

( e ) where the director has been guilty of traua or oredu rnnduct 

o£ 1 1 he "a ffa’i rs of afyf uls?d?a™hofding company thereof; 


z Subs, by S. 118, ibid., for “two companies . 
fi Subs, by S. 118, ibid., for “this Act . 

" Ins. by Act 65 of 1960, S. 119. „ , , ion tbid 

i Se wfrd l”- ■tXnwP — b/ Act 31 of 1965, S. 45 

15-10-1965). „ , M/I v„ 

to Subs, by Act 65 of 1960, S. 120, foi (k) . 


(w.ei. 
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(/) where the director has instigated, or has taken part directly or in¬ 
directly in bringing about, the termination of his office. 

(4) Any payment made to a managing or other director in pursuance of 
sub-section (1) shall not exceed the remuneration which he would have earned 
if he had been in office for the unexpired residue of his term or for three 
years, whichever is shorter, calculated on the basis of the average remunera¬ 
tion actually earned by him during a period of three years immediately 
preceding the date on which he ceased to hold the office, or where he held 
the office for a lesser period than three years, during such period: 

Provided that no such payment shall be made to the director in the 
event of the commencement of the winding up of the company, whether 
before, or at any time within twelve months after, the date on which he 
ceased to hold office, if the assets of the company on the winding up, after 
deducting the expenses thereof, are not sufficient to repay to the shareholders 
the share capital (including the premiums, if any,) contributed by them. 

(5) Nothing in this section shall be deemed to prohibit the payment to a 
managing director, or a director holding the office of manager, of any remu¬ 
neration for services rendered by him to the company in any other capacity. 

319. Payment to director, etc., for loss of office, etc., in connection with 
transfer of undertaking or property.—(1) No director of a company shall, in 
connection with the transfer of the whole or any part of any undertaking or 
property of the company, receive any payment, by way of compensation for 
loss of office, or as consideration for retirement from office, or in connection 
with such loss or retirement— 

(a) from such company; or 

(b) from the transferee of such undertaking or property or from any other 
person (not being such company), unless particulars with respect to the pay¬ 
ment proposed to be made by such transferee or person (including the 
amount thereof) have been disclosed to the members of the company and the 
proposal has been approved by the company in general meeting. 

(2) Where a director of a company receives payment of any amount in 
contravention of sub-section (1) the amount shall be deemed to have been 
received by him in trust for the company. 

(3) Sub-sections (1) and (2) shall not affect in any manner the operation 
of section 318. 

320. Payment to director for loss of office, etc., in connection with transfer 
of shares.—(1) No director of a company shall, in connection with the transfer 
to any persons of all or any of the shares in a company, being a transfer 
resulting from— 

(1) an offer made to the general body of shareholders; 

(ii) an offer made by or on behalf of some other body corporate with a 
view to the company becoming a subsidiary of such body corporate or a 
subsidiary of its holding company; 

(iff) an offer made by or on behalf of an individual with a view to his 
obtaining the right to exercise, or control the exercise of, not less than one- 
third of the total voting power at any general meeting of the company; or 

(iv) any other offer which is conditional on acceptance to a given extent; 
receive any payment by way of compensation for loss of office, or as considera¬ 
tion for retirement from office, or in connection with such loss or retirement— 

(a) from such company; or 

(b) except as otherwise provided in this section, from the transferees of 
the shares or from any other person (not being such company). 

(2) In the case referred to in clause (b) of sub-section (l), it shall be the 
duty of the director concerned to take all reasonable steps to secure that 
particulars with respect to the payment proposed to be made by the trans¬ 
ferees or other person (including the amount thereof) are included in, or sent 
with, any notice of the offer made for their shares which is given to any 
shareholder. 

(3) If— 

(a) any such director fails to take reasonable steps as aforesaid; or 

(b) any person who has been properly required by any such director to 
include the said particulars in, or send them with, any such notice as aforesaid 
fails so to do, 

he shall be punishable with fine which may extend to two hundred and fifty 
rupees. 
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(4) If— 

(a) the requirements of sub-section (2) are not complied with in rplati™ 

a ?b> S th C P h m P a Yin« nt f “.I iS govern ? d by clause (b) of sub-sectk,n ({"; 

(b) the making of the proposed payment is not, before the transfer of nnv 

nf a thP X bnid UrSUai f C ?>, 0f t ? G ° ffer ’ a PP roved b y a meeting, called for the puroosJ 

FS of the , **ares to which the offer relates and other holders of 
shares of the same class (other than shares already held at the date of the 
offer by or by a nominee for, the offeror, or where the offeror is a company 
by. or by a nominee for, any subsidiary thereof) as any of the said shares?’ 

?^ y hfw2 1 K eCeiVed by j h ? d L recto . r on account of the payment shall be deemed 
to have been received by him in trust for any persons who have sold their 

shares as a result of the offer made, and the expenses incurred by him in 
reta^n^ 1 out 1 of Shat 1 sum° nSSt th ° Se persons sha11 be borne b y him and not 


at a meeting called for the purpose of approving any payment as 
required by clause (b) of sub-section (4), a quorum is not present and, after 
the meeting has been adjourned to a later date, a quorum is again not present 
the payment shall, for the purposes of that sub-section, be deemed to have 
been approved. 


321. Provisions supplementary to sections 318, 319 and 320.—( 1 ) Where 
m proceedings for recovery of any payment as having, by virtue of sub¬ 
section (2) of section 319 or sub-section (4) of section 320, been received by 
any person in trust, it is shown that— 

(a) the payment was made in pursuance of any arrangement entered into 
as part of the agreement for the transfer in question, or within one year 
before, or within two years after, that agreement or the offer leading thereto; 
and 

(b) the company or any person to whom the transfer was made was privy 
to that arrangement; 

the payment shall be deemed, except in so far as the contrary is shown, to 
be. one to which that sub-section applies. 

(2) If, in connection with any such transfer as is mentioned in section 319 
or in section 320— 

(a) the price to be paid to a director of the company whose office is to 
be abolished or who is to retire from office, for any shares in the company 
held by him is in excess of the price which could at that time have been 
obtained by other holders of the like shares; or 

(b) any valuable consideration is given to any such director; 

the excess or the money value of the consideration, as the case may be, shall 
for the purposes of that section, be deemed to have been a payment made to 
him by way of compensation for loss of office, or as consideration for retire¬ 
ment from office, or in connection with such loss or retirement. 

(3) References in sections 318, 319 and 320 to payments made to any 
director of a company by way of compensation for loss of office, or as con¬ 
sideration for retirement from office, or in connection with such loss or 
retirement, do not include any bona fide payment by way of damages for 
breach of contract or by way of pension in respect of past services; and for 
the purposes of this sub-section the expression “pension” includes any super¬ 
annuation allowance, superannuation gratuity or similar payment. 

(4) Nothing in sections 319 and 320 shall be taken to prejudice the opera¬ 
tion of any rule of law requiring disclosure to be made with respect to any 
such payments as are therein mentioned or with respect to any other lixe 
payments made or to be made to the directors of a company. 


Directors with Unlimited Liability 

322. Directors, etc., with unlimited liability in limited company.— (1) In 
a limited company, the liability of the directors or of any director or or the 
managing ageSt. secretaries and treasurers or manager may, if so provided 

by % rT'.f^S'cSmpa^inwhich the Habnityofadi^torrnanagin, 

tor, managing agent secretaries. and treasurers or f manager | offlce wfl , 
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company, its directors, its managing agent, secretaries and treasurers or 
manager, if any, and its officers. 

(3) If any director, managing agent, secretaries and treasurers, manager 
or proposer makes default in adding such a statement, or if any promoter, 
director, managing agent, secretaries and treasurers, manager or officer of 
the company makes default in giving such a notice, he shall be punishable 
with fine which may extend to one thousand rupees and shall also be liable 
for any damage which the person so appointed may sustain from the default; 
but the liability of the person appointed shall not be affected by the default. 

323. Special resolution of limited company making liability of directors, 
etc., unlimited.—(1) A limited company may, if so authorised by its articles, 
by special resolution, after its memorandum so as to render unlimited the 
.liability of its directors or of any directors or of its managing agent, secre¬ 
taries and treasurers or manager. 

(2) Upon the passing of any such special resolution, the provisions there¬ 
of shall be as valid as if they had been originally contained in the 
memorandum: 

Provided that no alteration of the memorandum making the liability of 
any of the officers referred to in sub-section (1) unlimited shall apply to such 
officer, if he was holding the office from before the date of the alteration, 
until the expiry of his then term, unless he has accorded his consent to his 
liability becoming unlirfiited. 


Chapter III 
MANAGING AGENTS 

[JV.B.—Barring sections 324A, 349, 350, 355, 370, 371, 372, 374 and 376, all 
other sections in Chapter III and Part A of Chapter IV have been omitted 
as having either ceased to be effective as a result of the ‘abolition of manag¬ 
ing agencies and secretaries and treasurers’ by the Companies (Amendment) 
Act, 1969, or otherwise become obsolete.] 

“[324-A. Abolition of managing agencies and secretaries and treasurers. 
—(1) Notwithstanding anything contained in any other provision of this Act 
or in the memorandum or articles of association or in any contract to the 
contrary, where any company has on the 3rd day of April, 1970, a managing 
agent or secretaries and treasurers, the term of office of such managing agent 
or, as the case may be, the secretaries and treasurers shall expire, if it does 
not expire earlier, on that date. 

(2) No company shall appoint or re-appoint any managing agent or secre¬ 
taries and treasurers on or after the 3rd day of April, 1970.1 

• * * * • * * 

349. Determination of net profits.—(1) In computing for the purpose of 
section 348, the net profits of a company in any financial year— 

(a) credit shall be given for the sums specified in sub-section (2), and 
credit shall not be given for those specified in sub-section (3); and 

Cb) the sums specified in sub-section (4) shall be deducted, and those 
specified in sub-section (5) shall not be deducted. 

(2) In making the computation aforesaid, credit shall be given for the 
following sums: — 

bounties and subsidies received from any Government, or any public 
authority constituted or authorised in this behalf, by any Government, unless 
and except in so far as the Central Government otherwise directs. 

(3) In making the computation aforesaid, credit shall not be given for 
the following sums: • 

(a) profits, by way of premium, on shares or debentures of the com- 

' pany, which are issued or sold by the company; 

(b) profits on sales by the company of forfeited shares; 

(c) 12 [profits of a capital nature including profits from the sale] of the 
undertaking or any of the undertakings of the company or of any 
part thereof; 

(d) profits from the sale of any immovable property or fixed assets of 
a capital nature comprised in the undertaking or any of the under- 


11 Ins. by Act 17'of 1969 (w.ei. 3-4-1970). 

12 Subs, by Act 65 of 1960, S. 127, for “profits from the sale”. 
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takings of the company, unless the business of'the company consists 
whether wholly or partly, of buying and selling any such property 
or assets: 

13 [Provided that where the amount for which any fixed asset is sold 
exceeds the written-down value thereof referred to in section 350, credit shall 
be given for so much of the excess as is not higher than the difference 
between the original cost of that fixed asset and its written-down value.] 

(4) In making the computation aforesaid, the following sums shall be 
deducted: — 

(a) all the usual working charges; 

(b) directors’ remuneration; 

(c) bonus or commission paid or payable to any member of the com¬ 
pany’s staff, or to any engineer, technician or person employed or 
engaged by the company, whether on a whole-time or on a part- 
time basis; 

(d) any tax notified by the Central Government as being in the nature 
of a tax on excess or abnormal profits; 

(e) any tax on business profits imposed for special reasons or in special 
circumstances and notified by the Central Government in this 
behalf; 

(/) interest on debentures issued by the company; 

(<?) interest on mortgages executed by the company and on loans and 
advances- secured by a charge on its fixed or floating assets; 

(h) interest on unsecured loans and advances; 

(i) expenses on repairs whether to immovable or to movable property, 
provided the repairs are not of a capital nature; 

14 [(j) outgoings inclusive of contributions made under clause (e) of sub¬ 
section (1) of section 293;] 

(k) depreciation to the extent specified in section 350; 

14 [(Z) the excess of expenditure over income, which had arisen in comput¬ 
ing the net profits in accordance with this section in any year which 
begins at or after the commencement of this Act, in so far as such 
excess has not been deducted in any subsequent year preceding the 
year in respect of which the net profits have to be ascertained;] 

(m) any compensation or damages to be paid in virtue of any legal 
liability, including a liability arising from a breach of contract; 

(n) any sum paid by way of insurance against the risk of meeting any 
liability such as is referred to in clause (m); 

16 [(o) debts considered bad and written off or adjusted during the year of 

account. ] 

(5) In making the computation aforesaid, the following sums shall not be 
deducted: — 

(a) the remuneration payable to the managing agent; 

(b) income-tax and super-tax payable by the company under the Indian 
Income-tax Act, 1922 (XI of 1922), or any other tax on the income 
of the company not falling under clauses (d) and ( e ) of sub-section 
(4)" 

(c) any compensation, damages or payments made voluntarily that is 
to say, otherwise than in virtue of a liability such as is referred to 

in clause (m) of sub-section (4); . . . . rtr> 

17 [(d) loss of a capital nature including loss on sale of the un f d f^^ g °I 

any of the undertakings of the company or of any part thereof no 

including any excess referred in the proviso to sectl ™ JfrnoHched 
written-down value of any asset which is sold, discarded, demolishe 

or destroyed over its sale proceeds or its scrap value.J 

18 [350. Ascertainment of depreciation.—-The amount of 

be deducted in pursuance of clause (k) of sub-section (4) of section 34SI shall 
be the amount calculated with reference to the wntten-down ^lue of the 

is?,™ .rs 

13 Ins. by S. 127, ibid. 

14 Subs, by Act 65 of 1960, S. 127, for cL ( J ). 
is Subs, by S. 127. ibid, for cL (I). 

16 Ins. by S. 127 ibid. 
li Ins. by Act 65 of 1960, S. 127. 
is Subs, by S. 128, ibid., for S. 350. 
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time being in force, as normal depreciation including therein extra and multiple 
shift allowances but not including therein any special, initial or other depre¬ 
ciation or any development rebate, whether allowed by that Act or those 

rules or otherwise: , „ 

Provided that if any asset is sold, discarded, demolished or destroyed, for 
any reason before depreciation of such asset has been provided for in full, the 
excess, if any, of the written-down value of such asset over its sale proceeds 
or, as the case may be, its scrap value, shad be written off in the financial 

year in which the asset is sold, discarded, demolished or destroyed.] 

J • * * * + # 

355. Saving.—Sections 348 to 354 shall not apply to a private company 
unless it is a subsidiary of a public company. 

370. Loans, etc., to companies under the same management.—(1) No com¬ 
pany (hereinafter in this section referred to as “the lending company”) shall— 

(a) make any loan to, or 

(b) give any guarantee, or provide any security, in connection with a 
loan made by any other person to, or to any other person by, 

any body corporate 19 * • *, unless the making of such loan, the giving of 

such guarantee or the provision of such security has been previously authoris¬ 
ed by a special resolution of the lending company: 

20 [Provided that no special resolution shall be necessary in the case of 
loans made to other bodies corporate not under the same management as the 
lending company where the aggregate of such loans does not exceed ten per 
cent of the aggregate of the subscribed capital of the lending company and 
its free reserves: 

Provided further that the aggregate of the loans made to all bodies cor¬ 
porate shall not exceed without the prior approval of the Central 
Government— 

(a) thirty per cent of the aggregate of the subscribed capital of the 
lending company and its free reserves where all such other bodies 
corporate are not under the same management as the lending 
company; 

(b) twenty per cent of the aggregate of the subscribed capital of the 
lending company and its free reserves where all such other bodies 
corporate are under the same management at the lending company. 

Explanation I .—If a special resolution has been passed by the lending 
company authorising the making of loans up to the limit of thirty per cent of 
the aggregate specified in clause (a), or, as the case may be, of twenty per 
cent of the aggregate specified in clause (b) of the second proviso, then, no 
further special resolution or resolutions shall be deemed to be necessary for 
the making of any loan or loans within such limit.] 

21 [Explanation II. —If a special resolution has been passed by the lending 
company authorising the Board of directors to give any guarantee or provide 
any security up to a limit specified in the resolution, then, no further special 
resolution or resolutions shall be deemed to be necessary for giving any guar¬ 
antee or providing any security within such limit.] 

22 [(1-A) Where the lending company— 

(a) makes any loan to, or 

(b) gives any guarantee, or provides any security, in connection with 
a loan made by any other person to, or to any other person by, 

a firm in which a partner is a body corporate under the same management as 
the lending company— 

(i) the loan shall be deemed to have been made to, or 

(ii) the guarantee or the security shall be deemed to have been given 
or provided in connection with the loan made by such other person 
to, or to such other person by, 

a body corporate under the same management.] 

23 [(1-B)] 24 [For the purposes of sub-sections (1) and (1-A)] two bodies 
corporate shall be deemed to be under the same management— 


19 The words “which is under the same management as the lending company” 
omitted by Act 31 of 1965, S. 46 (w.ei. 1-4-1966). 

20 jfrw. by S. 46, ibid., (w.ei., 1-4-1966). 

21 Ins. by S. 3 of Act 34 of 1966. 

by Act 65 of 1960 * a 135 ‘ 

28 Explanation numbered and lettered as sub-section (1-B) by S. 135, ibid. 

Subs, by S. 135, ibid., for “For the purposes of this sub-section”. 
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(i) if the managing agent, secretaries and treasurers, managing dirpM™ 

^c anag H r .° f the ° ne body ’ or where such managing ag g ent g or s£ r Z 

taries and treasurers are a firm any partner in the firm or 

such managing agent or secretaries and treaLrere a™’ anrivaS 
company, any director of such company, is— Private 

(a) the managing agent secretaries and treasurers, managing direc¬ 
tor or manager of the other body; or B g airec- 

(b) a partner in the firm acting as managing agent or secretaries 

and treasurers of the other body; or secretaries 

(c) a director of the private company acting as managing agent or 
.... secretaries and treasurers of the other body; or 
(u) if a majority of the directors of the one body constitute, or at any 

time within the six months immediately preceding constituted a 
majority of the directors of the other body; “[or] ’ 

L(m) if not less than one-third of the total voting power with respect to 
any matter relating to each of the two bodies corporate is exercised 
/• \ £ r con t r olled by the same individual or body corporate; or 
{iv) if the holding company of the one body corporate is under the same 
management as the other body corporate within the meaning of 
clause (i), clause (it) or clause (iii), or 
(u) if one or more directors of the one body corporate while holding 
whether by themselves or together with their relatives, the majority 
of shares in that body corporate also hold, whether by themselves, 
or together with their relatives, the majority of shares in the other 
body corporate.] 

25 [(1-C) Every lending company shall keep a register showing— 

(a) the names of all bodies corporate under the same management as 
the lending company and the name of every firm in which a partner 
is a body corporate under the same management as the lending 
company, and 

(b) the following particulars in respect of every loan made, guarantee 
given or security provided by the lending company 26 [in relation to 
any such body corporate] under this section— 

(i) the name of the body corporate to which the loan has been 
made whether such loan has been made before or after that 
body corporate came under the same management as the lend¬ 
ing company, 

(ii) the amount of the loan, 

(iii) the date on which the loan has been m£de, 

( iv ) the date on which the guarantee has been given or. security 
has been provided in connection with a loan made by any 
other person to, or to any other person by, any body corporate 
or firm referred to in sub-section (1) or (1-A) together with the 
name of the person, body corporate or firm. 

(1-D) Particulars of 27 [every loan, guarantee or security referred to in 
sub-section (1-C)] shall be entered in the register aforesaid within three days 
of the making of such loan, or the giving of such guarantee or the provision 
of such security or in the case of any loan made, guarantee given or security 
provided before the commencement of the Companies (Amendment) Act, 1960, 
within three months from such commencement or such further time not ex¬ 
ceeding six months as the company may by special resolution allow. 

(1-E) If default is made in complying with the provisions of sub-section. 
(1-C) or (1-D), the company and every officer of the company who is in default, 
shall be punishable with fine which may extend to five hundred rupees and 
also with a further fine which -may extend to fifty rupees for every day after 

the first during which the default continues. M . .. 

(1-F) The register aforesaid shall be kept at the registered office of the 

lending company and— . . 

(a) shall be open to inspection at such office, and rf>m - rpri 

(b) extracts may be taken therefrom or copies thereof may required, 
by any member of the company to the same extent and in the 
same manner and pn the payment of the same fees as in the case 
of the register of members of the company; and the provisions o 
section 163 shall apply accordingly.] 


26 Ins. by Act 65 of 1960, S. 135. 

20 1ns. by Act 31 of 1965, S. 46 (w.e.f. 1-4-1966). ., £ 

27 Subs, by Act 31 of 1965, S. 46, for “every such loan, guarantee or security ( • 

1-4-1966). 
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«[(2)] Nothing contained in the foregoing provisions of this section shall 
apply to— 

(a) any loan made— 

(i) by a holding company to its subsidiary,, or 
(ii) by the managing agent 9 r secretaries and treasurers to any 
company under his or their management, or 
29 [(iii) by a banking company, or an insurance company, in the ordi¬ 
nary course of its business; [or] 30 

(iu) by a private company, unless it is a subsidiary of public com- 

P^nyi [or]^^ 

(n) by a company established with the object of financing industrial 
enterprises;] 

(b) any guarantee given or any security provided— 

(i) by a holding company in respect of any loan made to its sub¬ 
sidiary; or » , 

(ii) by the managing agent or secretaries and treasurers in respect 
of any loan made to any company under his or their manage¬ 
ment; or . . .. .. 

31 [(iii) by a banking company, or an insurance company, in the ordi¬ 
nary course of its business; or 

(iv) by a private company, unless it is a subsidiary of a public com¬ 
pany; or 

(v) by 'a company established with the object of financing industrial 
enterprises.] 

(3) Nothing in this section shall apply to a book debt unless the trans¬ 
action represented by the book debt was from its inception in the nature of a 
loan or advance. 

(4) For the purposes of this section, any person in accordance with whose 
directions or instructions the Board of Directors of a company is accustomed 
to act shall be deemed to be a director of the company.] 

32 [(5) Where before the commencement of the Companies (Amendment) 
Act, 1965, any loan, guarantee or security has been made, given or provided 
by a company which could not have been made, given or provided under 
this section as amended by that Act, and such loan, guarantee or security is 
outstanding at such commencement, the company shall, within six months 
from such commencement, enforce the repayment of the loan made or, as the 
case may be, revoke the guarantee given or the security provided, notwith¬ 
standing any agreement to the contrary: 

Provided that the aforesaid period of six months may be extended by 
the Central Government on an application made to it in that behalf by the 
company.] 

* • • • • 

371. Penalty for contravention of sections 369, 370 or 370-A. — (1) Every 
person who is a party to any contravention of 33 [section 369 or section 370 
(excluding sub-section (1-C) or (1-D)], or section 370-A] including in parti¬ 
cular any person to whom the loan is made, or in whose interest the guarantee 
is given or the security is provided, shall bfe punishable with fine which may 
extend to five thousand rupees or with simple imprisonment for a term which 
may extend to six months: 

Provided that where any such loan, or any loan, in connection with which 
any such guarantee or security has been given or provided by the lending com¬ 
pany, has been repaid in full, no punishment by way of imprisonment shall 
be imposed under this sub-section; and where the loan has been repaid in part, 
the maximum punishment which may be imposed under this sub-section by 
way of imprisonment shall be proportionately reduced. 

(2) All persons who are knowingly parties to any such contravention 
shall be liable, jointly and severally, to the lending company for the repay¬ 
ment of the loan, or for making good the sum which the lending company 
fnay have been called upon to pay in virtue of the guarantee given or the 
security provided by such company. 


28 Subs, by Act 65 of 1960, S. 135, for sub-section (2). 

2 » Subs, by Act 31 of 1965, S. 46, for sub-clause (iii) (w.ei. 1-4-1966) 
so Ins. by S. 3 of Act 34 of 1966. 

81 Ins. by S. 3, ibid. 

82 Ins by S. 46, Act 31 of 1965, (w.ei. 1-4-1966). 

88 Subs, by S. 137, Act 65 of 1960, for “S. 369 or 370”. 
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34 [372. Purchase by company of shares, etc., of other comnanire a 

company (hereafter in this section and section 373 referred to iiP £ 

J?®,S omp ? ny) ^all not be entitled to subscribe for, or purchase (whlt^ht 
itself, or by any individual or association of individuals in trust for itlfr f« y 

°* ° n j tS acc ° unt) the shares of any other bidy co^rate excem 

^e t cmed eX in I l{,is an sectlo C n ePt “ accordance with «« restrictions aTd condfS 

- y 5?). The Board of directors of the investing company shall be entitled 
i^t in any shares of any other body corporate up to ten per clnt of the 
subscribed capital of such other body corporate i 

all r$£^ vi 1s2i- that the a f^regate of the investments so made by the Board in 

b .? die . s c °n?orate shall not exceed thirty per cent of the subscribed 
capital of the investing company: 

Provided further that the aggregate of the investments made in all other 
bodies corporate in the same group shall not exceed twenty per cent of the 
subscribed capital of the investing company. 

(3) In computing at any time the percentages specified in sub-section (2) 
and the provisos thereto, the aggregate of the investments made by the invest¬ 
ing company in other body or bodies corporate [whether before or after the 
commencement of the Companies (Amendment) Act, 1960] up to that time 
shall be taken into account. 


(4) The investing company shall not make any investment in the shares 
of any other body corporate in excess of the percentages specified in sub¬ 
section (2) and the provisos thereto, unless the investment is sanctioned by a 
resolution of the investing company in general meeting and unless further it is 
approved by the Central Government: 

Provided that the investing company may at any time invest up to any 
amount in shares offered to it under clause (a) of sub-section (1) of section 81 
(hereafter in this section referred to as rights shares) irrespective of the afore¬ 
said percentages: 

Provided further that when at any time the investing company intends 
to make any investments in shares other than rights shares, then, in comput¬ 
ing at that time any of the aforesaid percentages, all existing investments, 
if any, made in rights shares up to that time shall be included in the aggre¬ 
gate of the investments of the company. 

(5) No investment shall be made by the Board of directors of an invest¬ 
ing company in pursuance of sub-section (2), unless it is sanctioned by a 
resolution passed at a meeting of the Board with the consent of all the direc¬ 
tors present at the meeting, except those not entitled to vote thereon, and 
unless further notice of the resolution to be moved at the meeting has been 
given to every director in the manner specified in section 286. 

(6) Every investing company shall keep a register of all investments 
made by it in shares of any other body or bodies corporate (whether in the 
same group or not and whether in the case of a body corporate in the same 
group, such investments were made before or after that body came within the 
same group as the investing company), showing in respect of each investment 

the following particulars— , , . ^ . , , 

(a) the name of the body corporate in which the mvestment has been 

made; 

(b) the date on which the investment has been made; 

(c) whefe the body corporate is in the same group as the investing 
company, the date on which the body corporate came m the same 


(d) tjhe'names of all bodies corporate in the same group as the invest- 

(7) Particulars* 3 of^every investment to which sub-section (6) appHes shall 
be entered in the register aforesaid within seven days of the yaking thereof 
or in the case of investments made before the commencement of the Com 
nanies (Amendment) Act, 1960, within six months from such commencement, 
oi^such furSertfme as the Central Government may grant on an application 

by ‘(I) C ird P ef^li n is th mad e e h ?n • complying with the provisions of sub-section 

also with a further fine which may extend to fifty rupees lor y y 
the first during which the default continues. __ 


34 Subs, by Act 65 of 1960, S f 138, for S. 372. 
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(9) The register aforesaid shaU be kept at the registered office of the 

investing company, and— . 

'a) shall be open to inspection at such office, and 

(b) extracts may be taken therefrom and copies thereof may be re- 

• _ 7 | 

by any member ’of the investing company to the same extent, in the same 
manner, and on the payment of the same fees as in the case ° £ . ^ i? g iSS? 
of members of the investing company; and the provisions of section 163 shall 

apply accordingly. . , , , , .__ 

(10) Every investing company shall annex in each balance-sheet pre¬ 
pared by it after the commencement of the Companies (Amendment) Act, 
1960, a statement showing the bodies corporate (indicating separately the 
bodies corporate in the same group) in the shares of which.investments have 
been made by it (including all investments, whether existing or not, made 
subsequent to the date as at which the previous balance-sheet was made 
out) and the nature and extent of the investments so made in each body 

corporate: ■ . . , . . . .. 

Provided that in the case of a company whose principal business is the 
acquisition of shares, stock, debentures or other securities (hereafter in this 
section referred to as an investment company) it shall be sufficient if the 
statement shows only the investments existing on the date as at which the 
balance-sheet to which the statement is annexed has been made out. 

(11) For the purposes of this section, a body corporate shall be deemed 
to be in the same group as the investing company— 

(a) if the body corporate is the managing agent of the investing com¬ 
pany; or 

(b) if the body corporate and the investing company should, in virtue 
of sub-section (1-B) of section 370, be deemed to be under the same 
management. 

(12) References in the foregoing provisions of this section to shares shall 
in the case of investments made by the investing company in other bodies 
corporate in the same group, be deemed to include references to debentures 
also. 


(13) The provisions of this section except the first proviso to sub-section 
(2) 34 *[and sub-section (5)] shall also apply to an investment company. 

(14) This section shall not apply— 

(a) to any banking or insurance company; 

(b) to a private company, unless it is a subsidiary of a public com¬ 
pany; 

(c) to any company established with the object of financing, whether 
by way of making loans or advances to, or subscribing to the capital 
of, private industrial enterprises in India, in any case where the 
Central Government has made or agreed to make to the company 
a special advance for the purpose or has guaranteed or agreed to 
guarantee the payment of moneys borrowed by the company from 
any institution outside India; 

(d) to investments by a holding company in its subsidiary; or 

(e) to investments by a managing agent or secretaries and treasurers in 
a company managed by him or them.] 

# * * * * 


374. Penalty for contravention of section 372 or 373. —If default is made 
in complying with the provisions of "[section 372 [excluding sub-sections 
(6) and (7) or section 373], every officer of the company who is in default 
shall be punishable with fine which may extend to five thousand rupees. 

* * * • * 

376. Condition prohibiting reconstruction or amalgamation of company 
except on continuance of managing agent etc. to be void. —Where any provision 
in the memorandum or articles of a company, or in any resolution passed in 
general meeting by, or by the Board of directors of the company, or in an 
agreement between the company and its managing agent or any other person, 
whether made before or after the commencement of this Act, prohibits the 
reconstruction of the company or its amalgamation with any other body cor¬ 
porate or bodies corporate, either absolutely or except on the condition that 
B managing director, managing agent, secretaries and treasurers, or manager 
of the company is appointed or reappointed as secretaries and treasurers, 
managing director, managing agent, or manager ot the reconstructed company 


Ins. by Act 31 of 1965, S. 47 (w.ei. 15-10-1965). 

85 Subs, by Act 65 of 1960, S. 140, for “S. 372 or 373”. 
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may b^ Si^Art^r™ 7 void? as^h e°cZl 

* 

Chapter IV 

A—SECRETARIES AND TREASURERS 

* * * * * 

36 [383-A. Certain companies to have secretaries.—( 1 ) Every comnanv 
L ia ,y* n S a Paid-up share capital of rupees twenty-five lakhs or more shaThlve 
a whole-time secretary, and where the Board of directors of any such comDanv 

company 5 7 directors ’ neither of them shall be the secretary of P the 
1974 ^ Where ’ at the commencement of the Companies (Amendment) Act, 

(a) any firm or body corporate is holding office, as the secretary of a 
company, such firm or body corporate shall, within six months 
from such commencement, vacate office as secretary of such com- 
psnyi 

(b) any individual is holding office as the secretary of more than one 
company having a paid-up share capital of rupees twenty-five lakhs 
or more, he shall, within a period of six months from such com¬ 
mencement, exercise his option as to the company of which he 
intends to continue as the secretary and shall, on and from such 
date, vacate office as secretary in relation to all other companies.] 

B— Managers 

384. Firm or body corporate not to be appointed manager.— 37 [No com¬ 
pany] shall, after the commencement of this Act, appoint or employ, or after 
the expiry of six months from such commencement, continue the appointment 
or employment of, any firm, body corporate or association as its manager. 

385. Certain persons not to be appointed managers.—( 1 ) No company 
shall, after the commencement of this Act, appoint or employ, or continue 
the appointment or employment of, any person as its manager who— 

(a) is an undischarged insolvent, or has at any time within the pre¬ 
ceding five years been adjudged an insolvent; or 

(b) suspends, or has at any time within the preceding five years sus¬ 
pended, payment to his creditors; or makes, or has at any time 
within the preceding five years made, a composition with them; or 

(c) is, or has at any time within the preceding five years been, con¬ 
victed by a Court in India of an offence involving moral turpitude. 

(2) The Central Government may, by notification in the Official Gazette 
remove the disqualification incurred by any person in virtue of clause (a), 
(b) or (c) of sub-section ( 1 ), either generally or in relation to any company 
or companies specified in the notification. 

3SG. Number of companies of which a person may be appointed manager. 
— Cl) No companj' shall, after the commencement of this Act. appoint or 
employ any person as manager, if he is either the manager or the managing 
director of any other company, except as provided in sub-section ( 2 ). 

(2) A company may appoint or employ a person as its manager, if he is 
the manager or managing director of one, and not more than one, other 

company: . , . 

Provided that such appointment or employment is made or approved by 
a resolution passed at a meeting of the Board with the consent of all the 
directors present at the meeting, and of which meeting and of the resolution 
to be moved thereat, specific notice has been given to all the directors then 

1 p | ^ 

(3) Where, at the commencement of this Act, any person is holding the 
office either of manager or of managing director in more than two companies, 
he shall, within one year from the commencement of his Act, choose not 
more than two of those companies as companies in which he wishes to co 
tinue to hold the office of manager or managing director, ias he Ciase may 
be; and the provisions of clauses (b) and (c) of sub-section ( 1 ) and of s 
sections (2) and (3) of section 276 shall apply mutatis mutandis relation to 
this case, as those provisions apply in relation to the case of a director. 

no Ins. by the Companies (Amendment) Act, 1974. 

37 Subs, by S. 145, Act 65 of 1960 for certain words. 
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(4) Notwithstanding anything contained in sub-sections (1) to (3), the 
Central Government may, by order, permit any person to be appointed as a 
manager of more than two companies, if the Central Government is satisfied 
that it is necessary that the companies should, for their proper working, 
function as a single unit and have a common manager. 

38 * * * * * 

387. Remuneration of manager.—The manager of a company may, subject 
to the provisions of section 198, receive remuneration either by way of a 
monthly payment, or by way of a specific percentage 39 * * * of the net Profits 
of the company calculated in the manner laid down m sections 349, 350 and 
351, or partly by the one way and partly by the other: 

40 [Provided that except with the approval of the Central Government 
such remuneration shall not exceed in the aggregate five per cent of the net 
profits]. 

388. Application of sections 269, 310, 311, 312 and 317 to managers.— 
The provisions of sections 41 [269, 310], 311 and 317 shall apply in relation to 
the manager of a company as they apply in relation to a managing director 
thereof, and those of section 312 shall apply in relation to the manager of a 
company, as they apply to a director thereof. 

42 [388-A. sections 386 to 388 not to apply to certain private companies.— 
Sections 386, 387 and 388 shall not apply to a private company unless it is a 
subsidiary of a public company.] 

43 [Chapter IV-A 

POWERS OF CENTRAL GOVERNMENT TO REMOVE 
MANAGERIAL PERSONNEL FROM OFFICE ON 
THE RECOMMENDATION OF THE 
[HIGH COURT ] 44 

388-B. Reference to [High Court ] 44 of cases against managerial person¬ 
nel.—(1) Where in the opinion of the Central Government there are circum¬ 
stances suggesting: 

(a) that any person concerned in the conduct and management of the 
affairs of a company is or has been in connection therewith guilty 
of fraud, misfeasance, persistent negligence or default in carrying 
out his obligations and functions under the law, or breach of 
trust; or 

(b) that the business of a company is not or has not been conducted 
and managed by such person in accordance with sound business 
principles or prudent commercial practices; or 

(c) that a company is or has been conducted and managed by such 
person in a manner which is likely to cause, or has caused, serious 
injury or damage to the interest of the trade, industry or business 
to which such company pertains; or 

(d) that the business of a company is or has been conducted and 
managed by such person with intent to defraud its creditors, 
members or any other persons or otherwise for a fraudulent or 
unlawful purpose or in a manner prejudicial to public interest, 

the Central Government may state a case against the person aforesaid and 
refer the same to the [High Court ] 44 with a request that the [High Court ] 44 
may inquire into the case and [record a decision ] 44 as to whether or not such 
person is a fit and proper person to hold the office of director or any other 
office connected with the conduct and management of any company. 

(2) Every case under sub-section (1) shall be stated in the form of an 
application which shall be presented to the [High Court ] 44 or such officer 
thereof as it may appoint in this behalf. 

(3) The person against whom a case is referred to the [High Court ] 44 
under this section shall be joined as a respondent to the application. 


ss Sub-section (5) omitted by Act 65 of 1960, S. 146. 
:<0 The words “not exceeding five” omitted by 9. 147, ibid. 
40 /ns. by S. 147 ibid. 

41 Subs, by S. 148, ibid, for “310”. 

42 /ns. by S. 149, ibid. 

42 Jns by Act 53 of 1963, S. 9 (w.ei. 1-1-1964). 
u Subs. by Act 17 of 1967 (w.ei. 1-4-1967). 
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(4) Every such application— 

(a) shall contain a concise statement of such circumstanrp<? nnH 

purpose r t MSl^SS ment may C0DSider ^SSSS^for^ 

(b) Shall be signed and verified in the manner laid down in the Pnrio 

(5 ) :p 311(1 ve “ n * 

be 2'™ a f h may be just '/ nd aU such X“ns “ Imenctaent" shall 
SSn m tath? neCe “ aly for the P ur Pose of determining thereof qJS 

a casftefore tt^rHi d f r f^,^jf« h f OUrt-(1) Where durin S the pendency of 
;i° [High Court ] 44 it appears necessary to the [High Courtl 44 

so to do m the interest of the members or creditors of the company or in the 

public interest, the [High Court ] 44 may on the application of the Central 

Government or on its own motion, by an order— 

(a) direct that the respondent shall not discharge any of the duties of 
... hls office until further orders of the [High Court] 44 , and 

(b) appoint a suitable person in place of the respondent to discharge 
the duties of the office held by the respondent subject to such terms 
anc * conditions as the [High Court ] 44 may specify in the order. 

( 2 ) Every person appomted under clause (b) of sub-section (1) shall be 

deemed to be a public servant within the meaning of section 21 of the Indian 
jrenal Code. 


388-D. Decision of the High Court.—At the conclusion of the hearing of 
the case, the High Court shall record its decision stating therein specifically 
as to whether or not the respondent is a fit and proper person to hold the 
office of director or any other office connected with the conduct and manage¬ 
ment of any company. 


388-E. Power of Central Government to remove managerial personnel on 
the basis of High Court’s decision.—( 1 ) Notwithstanding any other provision 
contained in this Act, the Central Government shall, by order, remove from 
office any director, or any other person concerned in the conduct and manage¬ 
ment of the affairs, of a company, against whom there is a decision of the 
High Court under this chapter: 

Provided that where a firm or a body corporate is concerned in the 
conduct and management of the affairs of a company as its managing agent 
or secretaries and treasurers, and the decision of the High Court is against 
any partner in such firm, or any director of, or any person holding a general 
power of attorney from, such body corporate, the Central Government may 
also remove from the office of managing agent or secretaries and treasurers, 
such firm or body corporate. 

(2) No order removing a firm or body corporate from the office of 
managing agent or secretaries and treasurers shall be made in pursuance of 
the proviso to sub-section ( 1 ) unless such firm or body corporate has been 
given a reasonable opportunity of showing cause against the same: 

Provided that no matter shall be raised by such firm or body corporate 
before the Central Government if such matter has been decided by the High 


Court. 

(3) The person against whom an order of removal from office is made 
under this section shall not hold the office of a director or any other office 
connected with the conduct and management of the affairs of any company 
during a period of five years from the date of the order of removal: 

Provided that the Central Government may, with the previous concur¬ 
rence of the High Court permit such person to hold any such office before the 

expiry of the said period of five years. . . , ... A „ f 

(4) Notwithstanding anything contained in any other provision of this aci, 
or any other law or any contract, memorandum or articles, on the removal 
of a person from the office of a director or, as the case may be, any other 
office connected with the conduct and management of the affairs of the com 
pany, that person shall not be entitled to, or be paid, any compensation for 

the loss or termination of office. .. m __ a( . the 

(5) On the removal of a person from the office of a director or, as tne 

case may be any other office connected with the conduct and managemen 
of the affairs' of the company, the company may, with the previous a PP™ v to 
of the Central Government, appoint another person to that omc 

accordance with the provisions of this Act.] 
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ARBITRATION, COMPROMISES, ARRANGEMENTS AND 

RECONSTRUCTIONS 


389. [ Power for companies to refer matters to arbitration ] Rep. by the 
Companies ( Amendment ) Act, 1960 (65 of 1960), Section 150. 

390. Interpretation of sections 391 and 393.—In sections 391 and 393— 

(a) the expression “company” means any company liable to be wound 
up under this Act; 

(b) the expression “arrangement” includes a reorganization of the share 
capital of the company by the consolidation of shares of different 
classes, or by the division of shares into shares of different classes 
or, by both those methods; and 

(c) unsecured creditors who may have filed suits or obtained decrees 
shall be deemed to be of the same class as other unsecured 
creditors. 


391. Power to compromise or make arrangements with creditors and mem¬ 
bers.—(1) Where a compromise or arrangement is proposed— 

(a) between a company and its creditors or any class of them; or 

(b) between a company and its members or any class of them; 

the Court may, on the application of the company or of any creditor or 
member of the company, or, in the case of a company which is being wound 
up, of the liquidator, order a meeting of the creditors or class of creditors, 
or of the members or class of members, as the case may be, to be called, held 
and conducted in such manner as the Court directs. 

(2) If a majority in number representing three-fourths in value of the 
creditors, or class of creditors, or members, or class of members, as the case 
may be, present and voting either in person or, where proxies are allowed 
45 [under the rules made under section 643], by proxy, at the meeting, agree 
to any compromise or arrangement, the compromise or arrangement shall, 
if sanctioned by the Court, be binding on all the creditors, all the creditors 
of the class, all the members, or all the members of the class, as the case may 
be, and also on the company, or, in the case of a company which is being 
wound up, on the liquidator and contributories of the company: 

1 4e [Provided that no order sanctioning any compromise or arrangement 
shall be made by the Court unless the Court is satisfied that the company or 
any other person by whom an application has been made under sub-section 
(1) has disclosed to the Court, by affidavit or otherwise, all material facts 
relating to the company, such as the latest financial position of the company, 
the latest auditor’s report on the accounts of the company, the pendency of 

any mwstigatio 1 ! proceedings in relation to the company under sections 235 
to 251, and the like.] 

(3) An order made by the Court under sub-section (2) shall have no 
effect untd a certified copy of the order has been filed with the Register. 

(4) A copy of every such order shall be annexed to every copy of the 
memorandum of the company issued after the certified copy of the order 
has been filed , as aforesaid, or in the case of a company not having a memo¬ 
randum, to every copy so issued of* the instrument constituting or defining the 
constitution of the company. 

(5) If default is made in complying with sub-section (4), the company, 
and every officer of the company who is in default, shall be punishable with 
fine which may extend to ten rupees for each copy in respect of which default 


* Co ? rt ma /’ a iJ tune after an application has been made to it 

*E tay the commen cement or continuation of any suit or 

RF° C ISwh 3m - St company on such terms as the Court thinks, fit, until 

the application is finally disposed of. 

Z Court°o£ &£& m ° re than ° ne Court «- * empowers 

The provisions of sub-sections (3) to (6) shall apply in relation to the 
an^the appUcatlSn. SPPeal as they apply relati ™ to the original order 


^7ns. by Act 65 of 1960, S. 151. 

by Act 31 of 1965, S. 48 (w.ei. 15-10-1965). 
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???• **° Wer ®J. HigJ Court to enforce compromises and arrangements — 

(1) Where a High Court makes an order under section 391 sanctioning a 

compromise or an arrangement in respect of a company, it— 6 

(a) shall have power to supervise the carrying out of the compromise 
or arrangement; and 

(b) may, at any time of making such order or at any time thereafter 
give such directions in regard to any matter or make such modifi¬ 
cations m the compromise or arrangement as it may consider neces¬ 
sary for the proper working of the compromise or arrangement. 

(2) If the Court aforesaid is satisfied that a compromise or arrangement 
sanctioned under section 391 cannot be worked satisfactorily with or without 
modifications, it may, either on its own motion or on the application of any 
person interested in the affairs of the company, make an order winding up 
the company, and such an order shall be deemed to be an order made under 
section 433 of this Act. 

(3) The provisions of this section shall, so far as may be, also apply *o 
a company in respect of which an order has been made before the commence¬ 
ment of this Act under section 153 of the Indian Companies Act, 1913 (VII of 
1913), sanctioning a compromise or an arrangement. 


393. Information as to compromises or arrangements with creditors and 
members.— (1) Where a meeting of creditors or any class of creditors, or of 
members or any class of members, is called under section 391,— 

(a) with every notice calling the meeting which is sent to a creditor 
or member, there shall be sent also a statement setting forth the 
terms of the compromise or arrangement and explaining its effect; 
and in particular, stating any material interests of the directors, 
managing director, managing agent, secretaries and treasurers or 
manager of the company, whether in their capacity as such or as 
members or creditors of the company or otherwise, and the effect 
on those interests, of the compromise or arrangement, if, and in so 
far as, it is different from the effect on the like interests of other 


persons; and 

(b) in every notice calling the meeting which is given by advertise¬ 
ment, there shall be included either such a statement as aforesaid 
or a notification of the place at which and the manner in which 
creditors or members entitled to attend the meeting may obtain 
copies of such a statement as aforesaid.' 

(2) Where the compromise or arrangement affects the rights of debenture 
holders of the company, the said statement shall give the like information 
and explanation as respects the trustees or any deed for securing^ the issue of 
the debentures as it is required to give as respects the company’s directors. 

(3) Where a notice given by advertisement includes a notification that 
copies of a statement setting forth the terms of the compromise or arrange¬ 
ment proposed and explaining its effect can be obtained by creditors or mem- 
bers entitled to attend the meeting, every creditor or member so entitled 
shall, on making an application in the manner indicated by the notice, be 
furnished by the company, free of charge, with a copy of the statement. 

(4) Where default is made in complying with any of the requirements oi 

this section, the company, and every officer of the com P ai ?y H 1S ri !!Lps- and 
shall be punishable with fine which may extend to fi f ve .,^nd aSy 
for the purpose of this sub-section any liquidator of the company ai ?° 
trustee of a deed for securing the issue of debentures of the company sha 1 b 

deemed to be an officer of the company: ... . if 

Provided that a person shall not be Rumshable under this sub "*® ctl £R a 
he shows that the default was due to the refusal of ^.^er peisa^bem^ 
a director, managing director, managing agent, secretaries and treasurers, 
manager or trustee for debenture holders, to supply the necessary particular 

aS 1 5 1 Ev^dfrUtoTmlnaging director, managing agent, secretaries and 
treasurers o7manager'o£ the company, and every trustee for ***£%»*£ 
ers of the company, shall give notice to ‘he company J7fh! 

&£« m he y shalP^^tnmishSale’^ith’^flne 5 which^nay^extend to five 
hUnd 394 d Prmdsions for facilitating reconstruct^ 

the'sanctioning'of C a a compromis 1 e ,, or 1S arrangement e proposed between a company 
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and any such persons as are mentioned in that section, and it is shown to the 
Court,— 

(a) that the compromise or arrangement has been proposed for the 
purposes of, or in connection with, a scheme for the reconstruction 
of any company or companies, or the amalgamation of any two or 
more companies; and 

(b) that under the scheme the whole or any part of the undertaking, 
property or liabilities of any company concerned in the scheme 
(in this section referred to as a “transferor company”) is to be 
transferred to another company (in this section referred to as “the 
transferee company”); 

the Court may, either by the order sanctioning the compromise or arrange¬ 
ment or by a subsequent order, make provision for all or any of the following 
matters: — 


(i) the transfer to the transferee company of the whole or any part of 
the undertaking, property or liabilities of any transferor company; 

(ii) the allotment or appropriation by the transferee company of any 
shares, debentures, policies, or other like interests in that company 
which, under the compromise or arrangement, are to be allotted 
or appropriated by that company to or for any person; 

(iii) the continuation by or against the transferee company of any legal 
proceedings pending by or against any transferor company; 

(in) the dissolution, without winding up, of any transferor company; 

(t>) the provision to be made for any persons who, within such time 
and in such manner as the Court directs, dissent from the compro¬ 
mise or arrangement; and 

(vi) such incidental, -consequential and supplemental matters as are 
necessary to secure that the reconstruction or amalgamation shall 
be fully and effectively carried out: 

47 [Provided that no compromise or arrangement proposed for the pur- 
poses of, or in connection with, a scheme for the amalgamation of a company, 
which is being wound up, with any other company or companies, shall be 
sanctioned by the Court unless the Court has received a report from the 
Company Law Board or the Registrar that the affairs of the company have 
not been conducted in a manner prejudicial to the interests of its members or 
to public interest: 

Provided further that no order for the dissolution of any transferor 
company under clause (iv) shall be made by the Court unless the Official 

° f i he bo ° ks ,_ and P a P ers of the company, made a 
report to the Court that the affairs of the company have not been conducted 
in a manner prejudicial to the interests of its members or to public interest.] 

?^.*? rde, l under this section provides for the transfer of any 
property or liabilities, then, by virtue of the order, that property shall be 

!Snmt rr t^ r a ? d vest and tho f e liabilities shall be transferred to and 
tb ® . }*‘abilities of the transferee company; and in the case of any 

1 tbe order so dlrects - freed from any charge which is, by virtue of 
the compromise or arrangement, to cease to have effect. * 

. (3) Within 48 [thirty] days after the making an order under this section 

company in relation to which the order is made shall cause a certified 
copy thereof to be. filed with the Registrar for registration. 

SUlt / s *u made in com Ply in g with this sub-section, the company, and 

S maV er ex1e^ e t C oT^%p W ees. * “ defaUlt ’ ShaU be "abIe P ^h SS2 

(4) In this section— 

(a) “property” includes property, rights and powers of everv descrin 
«<>“’ and “liabilities” includes duties of every description^ and 

(b) transferee company does not include any company other than a 
company within the meaning of this Act; but “transferor comn^v” 

under ^sections 

made to it under section 391 or 394 to the Central Government, “and'shaS 

" {."*■ b ? Act 31 of 1965, s. 49 15-10-1965). ’ ~ 

~ u by S. 49, and Sch. ibid., for “fourteen” fwef 1*5-10 iqc«;\ 

*»Ins. by Act 31 of 1965, S. 5o'(w.e.f. 15-10-19K) 15 10 “ 1965) * 
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take into consideration the representations, if any, made to it by that Gov¬ 
ernment before passing any order under any of these sections.] 

395. Power and duty to acquire shares of share-holders dissenting from 
scheme or contract approved by majority.—(1) Where a scheme or contract 
involving the transfer of shares or any class of shares in a company (in this 
section referred to as “the transferor company”) to another company (in this 
section referred to as “the transferee company”) has, within four months after 
the making of the offer in that behalf by the transferee company, been 
approved by the holders of not less than nine-tenths in value of the shares 
whose transfer is involved (other than shares already held at the date of 
the offer by, or by a nominee for, the transferee company or its subsidiary), 
the transferee company may, at any time within two months after the ex¬ 
piry of the said four months, give notice in the prescribed manner to any 
dissenting shareholder, that it desires to acquire his shares; and when such a 
notice is given, the transferee company shall, unless, on an application made 
by the dissenting shareholder within one month from the date on which 
the notice was given, the Court thinks fit to order otherwise, be entitled and 
bound to acquire those shares on the terms on which, under the scheme or 
contract, the shares of the approving shareholders are to be transferred' to 
the transferee company: 

Provided that where shares in the transferor company of the same class 
as the shares whose transfer is involved are already held as aforesaid to a 
value greater than one-tenth of the aggregate of the values of all the shares 
in the company of such class, the foregoing provision of this sub-section shall 
not apply, unless— 

(a) the transferee company offers the same terms to all holders of the 
shares of that class (other than those already held as aforesaid) 
whose transfer is involved; and 

(b) the holders who approve the scheme or contract, besides holding not 
less than nine-tenths in value of the shares (other than those already 
held as aforesaid) whose transfer is involved, are not less than three- 
fourths in number of the holders of those shares. 

(2) Where, in pursuance of any such scheme or contract as aforesaid, 
shares, or shares of any class, in a company are transferred to another com¬ 
pany or its nominee, and those shares together with any other shares or a y 
other shares of the same class, as the case may be, in the first mentioned 
company held at the date of the transfer by, or by a nominee for, the trans¬ 
feree company or its subsidiary comprise nine-tenths m value of ! the shares, o 
the share of that class, as the case may be, m the first mentioned compa y, 

then> (a) the transferee company shall, within one month from the date of 

the transfer (unless on a previous transfer in pursuance of the 

scheme or contract it has already complied with_thjs 

give notice of that fact in the prescribed manner to the holders oi 

(W noUce'to* him,^ require the*transferee 'company"to 1 acquir^the shares 
in question; 

SLfZL tranrferee^ compand 

shares on the terms on which, under the schemeorcontractthesh^reso^ 

be P agreed 

° r Taby 

section (1) and the Court has not, iJJJ.trary^the transferee company shall, on 
shareholder, made an order to the cont ary, ^ne^i notice has been given, 

the expiry of one month fromi the dat n vm^ shareholder is then pending, 
or, if an application to the Court by the dissenTing & y q£ the not i C e to 

pa a 3mbfe°by CO the >a trans b er^e I1 company 0 for r the n s 1 hares which, by virtue oi this 
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section, that company is entitled to acquire; and 50 [the transferor company 

(a) thereupon register the transferee company as the holder of those 
shares, and 

(b) within one month of the date of such registration, inform the dis¬ 
senting shareholders of the fact of such registration and of the 
receipt of the amount or other consideration representing the price 
payable to them by the transferee company] : 

Provided that an instrument of transfer shall not be required for any 
share for which a share warrant is for the time being outstanding. 

(4) Any sums received by the transferor company under this section shall 
be paid into a separate bank account, and any such sums and any other con¬ 
sideration so received shall be held by that company in trust for the several 
persons entitled to the shares in respect of which the said sums or other 
consideration were respectively received. 

51 [(4-A) (a) The following provisions shall apply in relation to every offer 
of a scheme or contract involving the transfer of shares or any class of 
shares in the transferor company to the transferee company, namely: — 

(i) every such offer or every circular containing such offer or every 
recommendation to the members of the transferor company by its 
directors to accept such offer shall be accompanied by such infor¬ 
mation as may be prescribed; 

(ii) every such offer shall contain a statement by or on behalf of the 
transferee company, disclosing the steps it has taken to ensure that 
necessary cash will be available; 

(Hi) every circular containing, or recommending acceptance of, such offer 
shall be presented to the Registrar for registration and no such 
circular shall be issued until it is so registered; 

(iu) the Registrar may refuse to register any such circular which does 
not contain the information required to be given under sub-clause 
(i) or which sets out such information in a manner likely to give 
a false impression; and 

(v) an appeal shall lie to the Court against an order of the Registrar 
refusing to register any such circular. 

(b) Whoever issues a circular referred to in sub-clause (iii) of clause (a), 
which has not been registered, shall be punishable with fine which may extend 
to five hundred rupees], 

(5) In this section— 

(a) “dissenting shareholder” includes a shareholder who has not assent¬ 
ed to the scheme or contract and any shareholder who has failed or 
refused to transfer his shares to the transferee company in accord¬ 
ance with the scheme or contract; 

(b) “transferor company” and “transferee company” shall have the same 
meaning as in section 394. 

(6) In relation to an offer made by the transferee company to share¬ 
holders of the transferor company before the commencement of this Act, this 
section shall have effect— 

(a) with the substitution in sub-section (1), for the words “the shares 
whose transfer is involved (other than shares already held at the 
date of the offer by, or by a nominee for, the transferee company 
or its subsidiary”), of the words “the shares affected” and with 
the omission of the proviso ta that sub-section; 

(b) with the omission of sub-sectiOn (2); 

(c) with the omission in sub-section (3) of the words “together with an 

instrument of transfer executed on behalf of the shareholder by any 

person appointed by the transferee company and on its own behalf 

by the transferee company” and of the proviso to that sub-section: 
and 

(d) with the omission of clause (b) of sub-section (5). 

396. Power of Central Government to provide for amalgamation of com- 

^ here the Central GovenSent is satisfied 
^ interest l that two or more companies should 

the 0t p W r S d s m of Government mV 

SSZMXmS! £ ioSmsT 1 words (w - eJ - 15 - 10 - 1965) - 

52 Sub*, by Act 65 of 1960, S. 152, for “national interest”. 
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by order notified in the Official Gazette, provide for the amalgamation of those 
companies into a single company with such constitution; with such property 
powers, rights, interests, authorities and privileges; and with such liabilities 
duties, and obligations; as may be specified in the order. ’ 

(2) The order aforesaid may contain such consequential, incidental and 
supplemental provisions as may, in the opinion of the Central Government 
be necessary to give effect to the amalgamation. 

(3) Every merrier or creditor (including a debenture holder) of each of the 
companies before the amalgamation shall have, as nearly as may be, the 
same interest in or rights against the company resulting from the amalgama¬ 
tion as he had in the company of which he was originally a member or credi¬ 
tor; and to the extent to which the interest or rights of such member or creditor 
-in or against the company resulting from the amalgamation are less than his 
interest in or rights against the original company, he shall be entitled to com¬ 
pensation which shall be assessed by such authority as may be prescribed. 

The compensation so assessed shall be paid to the member or creditor con¬ 
cerned by the company resulting from the amalgamation. 

(4) No order shall be made under this section, unless— 

(a) a copy of the proposed order has been sent in draft to each of the 
companies concerned; and 

(b) the Central Government has considered, and made such modifica¬ 
tions, if any, in the draft order as may seem to it desirable in the 
light of any suggestions and objections which may be received by it 
from any such company within such period as the Central Govern¬ 
ment may fix in that behalf, not being less than two months from 
the date on which the copy aforesaid is received by that company, 
or from any class of shareholders therein, or from any creditors or 
any class of creditors thereof. 

(5) Copies of every order made under this section shall, as soon as may 
be after it has been made, be laid before both Houses of Parliament 

53 [396-A. Preservation of books and papers of amalgamated company.— 

The books and papers of a company which has been amalgamated with, or 
whose shares have been acquired by, another company under this Chapter 
shall not be disposed of without the prior permission of the Central Govern¬ 
ment and before granting such permission, that Government may appoint a 
person to examine the books and papers or any of them for the purpose of 
ascertaining whether they contain any evidence of the commission of an 
offence in connection with the promotion or formation, or the management of 
the affairs, of the first-mentioned company or its .amalgamation or the acquisi¬ 
tion of its shares.] 


Chapter VI 

PREVENTION OF OPPRESSION AND MISMANAGEMENT 

A.—Powers of Court 

397. Application to Court for relief in cases of oppression.—(1) Any 
members of a company who complain that the affairs of the company [are 
bling conducted to a manner prejudicial to public interest or] in a manner 
oppressive to any member or members (including any one or 

selves) may apply to the Court for an order under this section, provided such 

members have a right so to apply in virtue of section.399. ODin ion— 

(2) If on any application under sub-section (1), the Court is of opinion 

(a) that the company’s affairs 34 [are being conducted in a manner " 
} dicial to public interest or] in a manner oppressive to any member or 

(b) thaTt^wind^p the company would unfairly prejudice such 
^ or members, but that otherwise the facte, would 

of a winding up order on the ground that it was just ana equuaoi 

that the company should be wound up; . . 

the Court may, with a view to bringing to an end the matters complained of, 

make such order as it thinks fit. m Anv 

398. Application to Court for relief in cases of mismanagement-(1) Any 

members of a company who complain— 


53 

54 


(wei ' 1 - 1 ' 1964) - 
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(o) that the affairs of the company 54 [are being conducted in a manner 
prejudicial to public interest or] in a manner prejudicial to the inter¬ 
ests of the company; or 

(b) that a material change (not being a change brought about by, or 
in the interests of, any creditors including debenture holders, or any 
class of shareholders, of the company) has taken place in the 
management or control of the company, whether by an alteration 
in its Board of directors, or of its managing agent or secretaries and 
treasurers 55 [or manager], or in the constitution or control of the 
firm or body corporate acting as its managing agent or secretaries 
and treasurers, or in the ownership of the company’s shares, or, if 
it has no share capital, in its membership, or in any other manner 
whatsoever, and that by reason of such change, it is likely that the 
affairs of the company 5 *[will be conducted in a manner prejudicial 
to public interest or] in a manner prejudicial to the interests of 
the company; 

may apply to the Court for an order under'this section, provided such mem¬ 
bers have a right so to apply in virtue of section 399. 

(2) If, on any application under sub-section (1), the Court is of opinion that 
the affairs of the company are being conducted as aforesaid or that by reason 
of any material change as aforesaid in the management or control of the com¬ 
pany, it is likely that the affairs of the company will be conducted as afore¬ 
said, the Court may, with a view to bringing to an end or preventing the 
matters complained of or apprehended, make such order as it thinks fit. 

399. Right to apply under sections 397 and 398.—(1) The following mem¬ 
bers of a company shall have the right to apply under section 397 or 398: — 

(a) in the case of a company having a share capital, not less than one 
hundred members of the company or not less than one-tenth of the 
total number of its members, whichever is less, or any member or 
members holding not less than one-tenth of the issued share capital 
of the company, provided that the applicant or applicants have paid 
all calls and otner sums due on their shares; 

(b) in the case of a company not having a share capital, not less than 
one-tenth of the total number of its members. 

(2) For the purposes of sub-section (1), where any share or shares are 
held by two or more persons jointly, they shall be counted only as one 
member. 

(3) Where any members of a company are entitled to make an application 
in virtue of sub-section (1), any one or more of them having obtained the con¬ 
sent in writing of the rest, may make the application on behalf and for the 
benefit of all of them. 

(4) The Central Government may, if in its opinion circumstances exist 
which make it just and equitable so to do, authorise any member or members 
of the company to apply to the Court under section 397 or 398, notwithstand¬ 
ing that the requirements of clause (a) or clause (b) as the case may be, of 
sub-section* (1) are not fulfilled. 

(5) The Central Government may, before authorising any member or 
members as aforesaid, require such member or members to give security for 
such amount as the Central Government may deem reasonable, for the payment 
of any costs which the Court dealing with the application may order such 
member or members to pay to any other person or persons who are parties 
to the application. 


400. Notice to be given to Central Government of applications under sec¬ 
tions 397 and 398.—The Court shall give notice of every application made to 
it under section 397 or 398 to the Central Government, and shall take into 
consideration the representations, if any, made to it by that Government before 
passing a final order under that section. 


401. Right of Central Government to apply under sections 397 and 398._ 

The Central Government may itself apply to the Court for an order under 
section 397 or 398, or cause an application to be made to the Court for such an 
order by any person authorised by it in this behalf. 

402. Powers of Court on application under section 397 or 398.—Without 
prejudice to the generality of the powers of the Court under section 397 or 398 
any order under either section may provide for— 

i * 

85 Jn*. by Act 65 of I960, S. 153. 

68 Subs, by Act 53 of 1963, S. 11, for “will be conducted” (w.ei. 1-1-1964). 
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(a) 

(b) 

(c) 

(d) 


the regulation of the conduct of the company’s affairs in future* 
the purchase of the shares or interests of any members of the com 
pany by other members thereof or by the company; 

in the case of a purchase of its shares by the company as aforesaid 
the consequent reduction of its share capital; P y ^oresaid, 

the termination, setting aside or modification of any agreement how 
soever amved at, between the company on the one hanTTnd anv of 
the following persons, on the other, namely— y 1 

(i) the managing director, 

(ii) any other director, 

(ui) the managing agent, 

(iv) the secretaries and treasurers, and 
(u) the manager. 


^ n 0 SU - t h K, en?1S and conditions as may, in the opinion of the Court, be just 
and equitable in all the circumstances of the case; J Sl 

(e) .the termination, setting aside or modification of any agreement 
between the company and any person not referred to in clause (d) 
provided that no such agreement shall be terminated, set aside or 
modified except after due notice to the party concerned and provided 
further that no such agreement shall be modified except after obtain- 
ing the consent of the party concerned; 

the setting aside of any transfer, delivery of goods, payment, execu¬ 
tion or other act relating to property made or done by or against 
the company within three months before the date of the applica¬ 
tion under seetmn 397 or 398, which would, if made or done by or 
against an individual, be deemed in his insolvency to be a fraudulent 
preference; 

any other matter for which in the opinion of the Court it is just and 
equitable that provision should be made. 


(/) 


(9) 


403. Interim order by Court.— Pending the making by it of a final order 
under section 397 or 398, as the case may be, the Court may, on the application 
of any party to the proceeding, make any interim order which it thinks fit 
for regulating the conduct of the company’s affairs, upon such terms and 
conditions as appear to it to be just and equitable. 

404. Effect of alteration of memorandum or articles of company by order 
under section 397 or 398.—(1) Where an order under section 397 or 398 makes 
any alteration in the memorandum or articles of a company, then, notwith¬ 
standing any other provision of the Act, the company shall not have power, 
except to the extent, if any, permitted in the order, to make without the leave 
of the Court, any alteration whatsoever which is inconsistent with the order, 
either in the memorandum or in the articles. 


(2) Subject to the provisions of sub-section (1), the alterations made by the 
order shall, in all respects, have the same effect as if they had been duly 
made by the company in accordance with the provisions of this Act; and the 
said provisions shall apply accordingly to the memorandum or articles as so 
altered. 

(3) A certified copy of every order altering, or giving leave to alter, a 
company’s memorandum or articles shall within 67 [thirty] days after the 
making thereof, be filed by the company with the Registrar who shall register 
the same. 

(4) If default is made in complying with the provisions of sub-section (3), 
the company, and every officer of the company who is in default, shall be 
punishable with fine which may extend to five thousand rupees. 

405. Addition of respondents to application under section 397 or 398.—If 

the managing director or any other director, the managing agent, secretaries 
and treasurers or the manager, of a company, or any other person, who has 
not been impleaded as a respondent to any application under section 397 or 
398 applies to be added as a respondent thereto, the Court shall, if it is satis¬ 
fied that there is sufficient cause for doing so, direct that he may be added 
as a respondent accordingly. 

406. Application of sections 539 to 544 to proceedings under sections 397 

and 398.—In relation to an application under section 397 or 398, sections 539 
to 544, both inclusive, shall apply in the form set forth in Schedule XI. 


37 Subs, by Act 31 of 1965, S. 62 and Sch., for “fifteen” (w.ei. 15-10-1965). 
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407. Consequences of termination or modification of certain agreements.— 

(1) Where an order of a Court made under section 397 or 398 terminates, 
sets aside, or modifies an agreement such as is referred to in clause (d) or 
(e) of section 402,*— 

(a) the order shall not give rise to any claims whatever against the 
company by any person for damages or for compensation for loss 
of office or in any other respect, either in pursuance of the agree¬ 
ment or otherwise; 

(b) no managing or other director, managing agent, secretaries and 
treasurers or manager whose agreement is so terminated or set aside 
and no person who, at the date of the order terminating or setting 
aside the agreement was, or subsequently becomes, an associate of 
such managing agent or secretaries and treasurers shall, for a period 
of five years from the date of 68 [the order terminating or setting 
aside the agreement], without the leave of the Court, be appointed, 
or act, as the managing or other director, managing agent, secre¬ 
taries and treasurers, or manager of the company. 

( 2 )(a) any person who knowingly acts as a managing or other director, 
managing agent, secretaries and treasurers, or manager of a company in con¬ 
travention of clause (b) of sub-section ( 1 ); 

(b) where the person so acting as managing agent or as secretaries and 
treasuiers is a firm or body corporate, every partner in the firm, or every 
director of the body corporate who is knowingly a party to such contraven¬ 
tion; and 

(c) every other director or every director, as the case may be, of the 
company, who is knowingly a party to such contravention; 

shall be punishable with imprisonment for a term which may extend to one 
year, or with fine which may extend to five thousand rupees, or with both. 

.. No Court shall grant leave under clause (b) of sub-section ( 1 ) unless 
notice of the mtention to apply for leave has been served on the Central 
Government and that Government has been given an opportunity of bein® 
heard m the matter. 


B.—Powers for Central Government 

i®?* Powers of Government to prevent oppression or mismanagement._ 

(1) .Notwithstanding anything contained in this Act, the Central Government 
may appoint- [such number of persons as the Central Government may, by 
order in writing, specify as being necessary to effectively safeguard the inter- 
ests of the company, or its shareholders or the public interest] 80 * • • to 

noid office as directors thereof for such period, not exceeding three years on 
any one occasion, as it may think fit, if the Central Government, 81 [of its 
y^i, motlon or ^ on the application of not less than 62 [one hundred] members 
company or of members of the company holding not less than one- 
total voting power therein, is satisfied, after such inquiry as it 
• to , ma ^ e » that necessary to make the appointment or appoint- 

P r ? vent the .affairs of the company being conducted either 
J? ® manner which is oppressive to any members of the company or in a 

Surest] • VlUCl1 1S prejudlcial to the interests of the company 61 [or to public 

morxf J? at “ lieu °? Passing an order as aforesaid, the Central Govern- 

1 Hwfff any 3S nc i t availe 5 of the option given to it under 
KthS ~ V h company to amend its articles in the manner provided 

hi that section and make fresh appointments of directors in pursuance of the 

^cfntf^ e e ^nt Within ^ ““ 35 may be " ed 

_ , case the Central Government passes an order under the nmvicn 

SfcKSSS 11 . (1) > ma y> if it thinks fit, direct that i^tU nlw ffirecTore a^e 

Ceptral G °^ £t Shan 

- = 

s ri ST3 r 9 ^a rs i 2 of (w.e.f co ?T-i^r iHed by Act 65 °* 196 °- s - »*■ 

**Subs. by Act 65 of 1960, S. 155, for “two hundred” 
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(3) For the purpose of reckoning two-third or any other proportion of the 
total number of directors of the company, any director or directors appointed 
by the Central Government under sub-section (1) or (2) shaU not be taken into 
account. 

63 [(4) A person appointed under sub-section (1) to hold office as a direc¬ 
tor or a person directed under sub-section ( 2 ) to hold office as an additional 
director, shall not be required to hold any qualification shares nor his period 
of office shall be liable to determination by retirement of directors by rotation; 
but any such director or additional director may be removed by the Central 
Government from his office at any time and another person may be appointed 
by that Government in his place to hold office as a director or, as the case 
may be, an additional director. 

(5) No change in the Board of directors made after a person is appointed 
or directed to hold office as a director or additional director under this section 
shall, so long as such director or additional director holds office, have effect 
unless confirmed by the Central Government.] 

64 [( 6 ) Notwithstanding anything contained in this Act or in any other law 
for the time being in force, where any person is appointed by the Central 
Government to hold office as director or additional director of a company in 
pursuance of sub-section (1) or sub-section (2), the Central Government may 
issue such directions to the company as it may consider necessary or appro¬ 
priate in regard to its affairs. 

(7) The Central Government may require the persons appointed as direc¬ 
tors or additional directors in pursuance of sub-section ( 1 ) or sub-section ( 2 ) 
to report to the Central Government from time to time with regard to the 
affairs of the company.] 


409. Power of Central Government to prevent change in Board of direc¬ 
tors likely to affect company prejudicially.—(1) Where a complaint is made 
to the Central Government by the managing director or any other director, 
the managing agent, 65 [the secretaries and treasurers or the manager], of a 
company that as a result of a change which has taken place, or is likely to 
take place in the ownership of any shares held in the company, a change in 
the Board of directors is likely to take place which (if allowed) would affect 
prejudicially the affairs of the company, the Central Government may, if satis¬ 
fied, after such inquiry as it thinks fit to make that it is just and proper so to 
do by order direct that 66 [no resolution passed or that may be passed or no 
action taken or that may be taken] to effect a change in the Board of directors 
after the date of the complaint shall have effect unless confirmed by the 
Central Government; and any such order shall have effect notwithstanding 
anything to the contrary contained in any other provision of this Act or in 
the memorandum or articles of the company or in any agreement with, or any 
resolution passed in general meeting by, or by the Board of directors of, th 


(1> ' apply to a private 

company, unless it is a subsidiary of a public company. 


Chapter VII 

CONSTITUTION AND POWERS OF "[ADVISORY COMMITTEE] 
6S [410 Appointment of Advisory Committee^-For the Parpos. of advising 
the Central Government and the Company Law B °^ d ° n ™^ rS G a / v 1 ^ 

411-415. [Omitted by Companie s (Amendment) Act, 1955.J _ _ 

63 Ins. by Act 65 of I960, S. 155. 

64 /ns. by the Companies (Amend.) Act, ♦motnirprs” 

oefubs! by ^15-10-1965). 

68 Subs, by teSo£ r 410 d to 41? (w.ei. 15-10-1965). 
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Chapter VIII 

MISCELLANEOUS PROVISIONS 
Contracts where Company is Undisclosed Principal 

416. Contracts by agents of company in which company is undisclosed 
principal.—(1) Every person, being the managing agent, secretaries and treasur¬ 
ers, manager or other agent of a public company or of a private company 
which is a subsidiary of a public company, who enters into a contract 
for or on behalf of the company in which contract the company is an undis¬ 
closed principal shall, at the time of entering into the contract, make a memo¬ 
randum in writing of the terms of the contract, and specify therein the person 
with whom it is entered into. 

(2) Every such person who enters into a contract as aforesaid shall forth¬ 
with deliver the memorandum to the company and send copies thereof to each 
of the directors; and such memorandum shall be filed in the office of the 
company and laid before the Board of directors at it next meeting. 

(3) If default is made in complying with the requirements of this section,— 

(a) the contract shall, at the option of the company, be voidable as 

against the company; and 

(b) the person who enters into the contract, or every officer of the 

company who is in default, as the case may be, shall be punish¬ 
able with fln^ which may extend to two hundred rupees. 


Employees’ Securities and Provident Funds 


417. Employees’ securities to be deposited in post office savings bank or 
Scheduled Bank.— 69 [(1) Any money or security deposited with a company by 
any of its employee in pursuance of his contract of service with the company 
shall be kept or deposited by the company within fifteen days from the date 
of deposit— 

(a) in a post office saving bank account, or 

(b) in a special account to be opened by the company for the purpose 

in the State Bank of India or in a Scheduled Bank, or 

(c) where the company itself is a Scheduled Bank, in a special account 

to be opened by the company for the purpose either in itself or 
in the State Bank of India or in any other Scheduled Bank.] 

(2) No portion of such moneys or securities shall be utilised by the 
company except for the purposes agreed to in the contracts of service. 

(3) A receipt for moneys deposited with a company by its employee 

shall not be deemed to be a security within the meaning of this section; and 
the moneys themselves shall accordingly be deposited 70 • • * as provided in 

sub-section (1). 


418. Provisions applicable to provident funds of employees.— TI [(1) Where 
a provident fund has been constituted by a company for its employees or any 
class of. its employees, all moneys contributed to such fund (whether by the 
company or by the employees) or received or accruing by way of interest or 
otherwise to such fund shall, within fifteen days from the date of contribution, 
receipt or accrual, as the case may be, either— 

(a) be deposited— 

(i) in a post office savings bank account, or 

(ii) in a special account to be opened by the company for the 

purpose in the State Bank of India or in a Scheduled Bank, 
or 

(iii) where the company itself is a Scheduled Bank, in a special 

account to be opened by the company for the purpose either 
in itself or in the State Bank of India or in any other 
Scheduled Bank; or 

(b) be invested in the securities mentioned or referred to in clauses (a) 

to (e) of section 20 of the Indian Trusts Act. 1882.] 


!! %t hs - b y Act 65 of 1960, S. 158, for sub-section (1). 

U .. Scbedule <? Bank” omitted by S. 158, Ibid. 
71 Subs, by S. 159, ibid,, for sub-section (1). 
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(2) Notwithstanding anything to the contrary in the rules nf 

dent fund to which sub-section ( 1 ) applies or in any contract hXS™ 1 ’ 
company and its employees, no employee shall be JntfUedto* rerri™ * a 
respect of such portion of the amount to his credit in such fund as ^ '2 

m accordance with the provisions of sub-section ( 1 ), interest at arate 51? 
mg the rate of interest yielded by such investment 3te exCeed ‘ 

(3) Nothing in sub-section (1) shall affect anv riehts nf i 

under the rules of a provident fund to obtain advances from or to wTthdraw 
money standing to his credit in the fund, where the fund is a recognised 

Indian 6 Income-tax 1 Act, IS^.TrTh^re^thtrmes'“Jf t^Tco^n W 

(Preli^TS^'^elfeff^fes 4 ' *’ 6 ' 8 a " d 9 ° f the India ^ 

(4) Where a ,2 * * * trust has been created by a company with respect 

to any provident fund referred to in sub-section ( 1 ), the company shall be 
bound to collect the contributions of the employees concerned and pay such 
contributions as well as its own contributions, if any, to the trustees 73 [within 
fifteen days from the date of collection]; but in other respects the obligations 
laid on the company by this section shall devolve on the trustees and shall be 
discharged by them instead of by the company. 


419. Right of employee to see bank’s receipt for moneys or securities 
referred to in section 417 or 418.—An employee shall be entitled, on request 
made in this behalf to the company, or to the trustees referred to in sub¬ 
section* (4) of section 418, as the case may be, to see the bank’s receipt for 
any money or security such as is referred to in sections 417 and 418. 


420. Penalty for contravention of sections 417, 418 and 419. —Any officer 
of a company, or any such trustee of a provident fund as is referred to in 
sub-section (4) of section 418 who, knowingly, contravenes, or authorises or 
permits the contravention of, the provisions of section 417, 418 or 419, 
shall be punishable with 74 [imprisonment for a term which may extend to 
six months, or with fine which may extend to one thousand rupees.] 


Receivers and Managers 


421. Filing of accounts of receivers. —Every receiver of the property of 
a company who has been appointed under a power conferred by any instru¬ 
ment and who has taken possession, shall once in every half year while he 
remains in possession, and also on ceasing to act as receiver, file with the 
Registrar an abstract in the prescribed form of his receipts and payments 
during the period to which the abstract relates. 


422. Invoices, etc., to refer to receiver where there is one.— Where a 
receiver of the property of a company has been appointed, every invoice, 
order for goods, or business letter issued by or on behalf of the company, or 
the receiver of the company, being a document on or in which the name ox 
the company appears, shall contain a statement that a receiver has been 

appointed. 


423. Penalty for non-compliance with sections 421 and 422.—If default is 
made in complying with the requirements of section 421.or 422 the com¬ 
pany, and every officer of the company who is m default, shall be punishable 

with fine which may extend to two hundred rupees. hp an 

For the purposes of this section, the receiver shall be deemed to be an 

officer of the company. 

424. Application of sections 421 to 423 to receivers and “^nagere appoint- 
ed bv Court and managers appointed in pursuance of an instrume • 

appointed u nder any powers contained m an instrument. __ 

72 The word “separate” omitted by Act 65 of 1960, S. 159. 

”suiAy Act I960, S. 160, for “fine which may extend to five hundred 

rupees”. 
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WINDING UP 
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Chapter I 
PRELIMINARY 
Modes of Winding up 

425. Modes of winding up.—(1) The winding up of a company may be 
either— 

(a) by the Court; or 

(b) voluntary; or 

(c) subject to the supervision of the Court. 

(2) The provisions of this Act with respect to winding up apply, unless the 
contrary appears, to the winding up of a company in any of those modes. 

Contributories 

426. Liability as contributories of present and past members.—(1) In 
the event of a company being wound up, every present and past member shall 
be liable to contribute to the assets of the company to an amount sufficient for 
payment of its debts and liabilities and the costs, charges and expenses of 
the winding up, and for the adjustment of the rights of the contributories 
among themselves, subject to the provisions of section 427 and subject also 
to the following qualifications, namely: — 

(a) past member shall not be liable to contribute if he has ceased to be 

a member for one year or upwards before the commencement of 
the winding up; 

(b) a past member shall not be liable to contribute in respect of any 

debt or liability of the company contracted after he ceased to be 
a member; 

(c) no past member shall be liable to contribute unless it appears to the 

Court that the present members are unable to satisfy the contri¬ 
butions required to be made by them in pursuance of this Act; 

(d) in the case of a company limited by shares, no contribution shall be 

required from any past or present member exceeding the amount, 
if any, unpaid on the shares in respect of which he is liable as 
such member; 

(e) in the case of a company limited by guarantee, no contribution 

shall, subject to the provisions of sub-section (2), be required 
from any past or present member exceeding the amount under¬ 
taken to be contributed by him to the assets of the company in 
the event of its being wound up; 

(/) nothing in this Act shall invalidate any provision contained in anv 
policy of insurance or other contract whereby the liability of 
individual members on the policy or contract is restricted, or 
whereby the funds of the company are alone made liable in respect 
of the policy or contract; 

( 9 > a sum due to any past or present member of the company in his 
character as such, by way of dividends, profits or otherwise, shall 
not be deemed to be a debt of the company payable to that 
member, in a case of competition between himself and 75 [any 
creditor claiming otherwise than in the character of a past or 
present member of the company]; but any such sum shall be 
- taken into account for the purpose of the final adjustment of the 
/ox r * rights of the contributories among themselves. 

< 2 ' In the winding up of a company limited by guarantee which has a share 
capital, every member of the company shall be liable, in addition to the 

thS AvL l J nd f rt -? ke ? to be con ^ ributed b y him t0 the assets of the comp anv in 
the event of its being wound up, to contribute to the extent of any sums 

by P shares 3ny shares held by him as ** the company were a company limited 

litv °i directo ”» managing agents and managers whose liabi- 

— In t be . winding up of a limited company, any director 
managing agent, secretaries and treasurers or manager, whether past or 
present, whose liability is, under the provisions of th is Act, unlimited, shall, 

T^Subs. by Act 65 of 1960, S. 161, for certain words. 
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iflvo d( + ltl0n i to ** to contribute as an ordinary memhpr k 

hable to make a further contribution as if he were, at the commencpmpnuA? 
winding up, a member of an unlimited company • mmencement of the 

Provided that— 

(a) a past director, managing agent, secretaries and treasurers nr 
manager shall not be liable to make such further contribution if 
he has ceased to hold office for a year or upwards before the 
commencement of the winding up; P s Deiore the 

a past director, managing agent, secretaries and treasurers or 
manager shall not be liable to make such further contribution in 

clasld* to hold offiJe° F UabUity of the com P an y contracted after he 

(c) subject to the articles of the company, a director, managing agent 
secretaries and treasurers or manager shall not be liable to make 
such further contribution, unless the Court deems it necessary to 
require the contribution in order to satisfy the debts and liabilities 
of> the company, and the costs, charges and expenses of the winding 


(b) 


428 ;. Definition of “contributory”.— The term “contributory” means every 
person liable to contribute to the assets of a company in the event of its being 
wound up, and includes the holder of any shares which are fully paid up; and 
for the purposes of all proceedings for determining, and gll proceedings prior 
to the final determination of, the persons who are to be deemed contributories, 
mcludes any person alleged to be a contributory. 

A 4 29. Nature of liability of contributory.— -(l) The liability of a contri¬ 
butory shall create a debt accruing due from him at the time when his liability 
commenced, but payable at the times specified in calls made on him for enforc¬ 
ing the liability. 


(2) No claim founded on the liability of a contributory shall be cognizable 
by any Court of Small Causes sitting outside the presidency-towns. 

430. Contributories in case of death of member. —( 1 ) If a contributory 
dies either before or after he has been placed on the list of contributories, his 
legal representatives shall be liable in a due course of administration, to con¬ 
tribute to the assets of the company in discharge of his liability, and shall be 
contributories accordingly. 

(2) If the legal representatives made default in paying any money ordered 
to be paid by them, proceedings may be taken for administering the estate 
of the deceased contributory and compelling payment thereout of the money 
due. 

(3) For the purposes of this section, where the deceased contributory was 
a member of a Hindu joint family governed by the Mitakshara School of 
Hindu Law, his legal representatives shall be deemed to include the surviving 
coparceners. 


431. Contributories in case of insolvency of member. —If a contributory 
is adjudged insolvent, either before or after he has been placed on the list 
of contributories, 

(a) his assignees in insolvency shall represent him for all the purposes 
of the winding up, and shall be contributories accordingly, and may 
be called on to admit to proof against the estate of the insolvent, or 
otherwise to allow to be paid out of his assets in due course of law, 
any money due from the insolvent in respect of his liability to con¬ 
tribute to the assets of the company; and 

(b) there may be proved against the estate of the insolvent the estimat¬ 
ed value of his liability to future calls as well as calls already made. 


432. Contributories in case of winding up of a body corporate which is a 
member.—If a body corporate which is a contributory is ordered to be wound 
up, either before or after it has been placed on the list of contributories,— 

(a) the liquidator of the body corporate shall represent it for all the 
purposes of the winding up of the company and shall be a contn 
butory accordingly, and may be called on to admit to proof a « ai ?g 
the assets of the body corporate or otherwise to allow to be paid 
out of its assets in due course of law, any money'due from the^body 
corporate in respect of its liability .to contribute to the assets of the 

(b) there 3 may 3 be proved against the assets of the body corporate the 
estimated value of its liability to future calls as well as calls already 


made. 
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WINDING UP BY THE COURT 


Cases in which Company may he wound up by the Court 

433. Circ ums tances in which company may be wound up by Court. A 

romoanv may be wound by the Court,— ...... _ 

(a) if the company has, by special resolution, resolved that the com¬ 
pany be wound up by the Court; . , .. -n 

(b) it default is made in delivering the statutory report to the Regis¬ 
trar or in holding the statutory meeting; 

(c) if the company does not commence its business within a year from 
its incorporation, or suspends its business for a whole year; 

( d ) if the number of members is reduced, in the case of a public com¬ 
pany, below seven, and in the case of a private company, below two; 

(e) if the company is unable to pay its debts; 

(/) if the Court is of opinion that it is just and equitable that the com¬ 
pany should be wound up 


434. Company when deemed unable to pay its debts.—(1) A company 

shall be deemed to be unable to pay its debts— 

(a) if a creditor, by assignment or otherwise, to whom the company is 
indebted in a sum exceeding five hundred rupees then due, has served 
on the company, by causing it to be delivered at its registered 
office, by registered post or otherwise, a demand under his hand 
requiring the company to pay the sum so due and the company has 
for three weeks thereafter neglected to pay the sum, or to secure 
or compound for it to the reasonable satisfaction of the creditor; 

(b) if execution or other process issued on a decree or order of any 
Court in favour of a creditor of the company is returned unsatisfied 

in whole or in part; or _ .... 

(c) if it is proved to the satisfaction of the Court that the company is 
unable to pay its debts, and, in determining whether a company is 
unable to pay its debts, the Court shall take into account the con¬ 
tingent and prospective liabilities of the company. 

(2) The demand referred to in clause (a) of sub-section (1) shall be deem¬ 
ed to have been duly given under the hand of the creditor if it is signed 
by any agent or legal adviser duly authorised on his behalf, or in the case of a 
firm, if it is signed by any such agent or legal adviser or by any member of 
the firm. 


Transfer of Proceedings 


435. Transfer of winding up proceedings to District Court. —Where a 
High Court makes an order for winding up a company under this Act the 
High Court may, if it thinks fit, direct all subsequent proceedings to be had 
in a Direct Court subordinate thereto or, with the consent of any other High 
Court, in such High Court or in a District Court subordinate thereto; and 
thereupon for the purposes of winding up the company, the Court in respect 
of which such direction is given shall be deemed to be “the Court” within the 
meaning of this Act, and shall have all the jurisdiction and powers of a High 
Court under this Act. 


436. Withdrawal and transfer of winding up from one District Court to 
another. —If during the progress of a winding up in a District Court, it appears 
to the High Court that the same could be more conveniently proceeded with 
in the High Court or in any other District Court, the High Court may, as the 
case may require,— 

(a) withdraw the case and proceed with the winding up itself; or 

(b) transfer the case to such other District Court, whereupon the wind¬ 
ing up shall proceed in that District Court. 

437. Power of High Court to retain winding up proceedings in District 
Court. —The High Court may direct that a District Court in which proceedings 
for winding up a company have been commenced, shall retain and continue 
the proceedings, although it may not be the Court in which they ought to 
have been commenced. 

438. Jurisdiction of High Court under sections 435, 436 and 437 to he 
exercised at any time and at any stage.—The High Court shall have jurisdic¬ 
tion to pass orders under section 435, 436 or 437 at any time and at any 
stage and either on the application of, or without application from, any of 
the parties to the proceedings. 
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Petition for Winding up 

the. Court P f or V, ?r i wSdtag*^“of appUcati °" 

subject to the provisions of this section^ 7 h 11 b by petltlon Presented, 

(a) by the company; or 

(b) tive Creditor i or r creditors;‘or S ’ faClUding any COnt ^ ent ° r KW 
5Si ai ?, y contributory or contributories; or 

w y he?her° r to?et y he°r f ta ClaUS6S ( “>' "* M. 

( e ) by the Registrar; or 

a.'cSkfffis.ss srr, a.,? ■" -.» 

«»#¥' 5^££?ife£S SB t S 

sectfon ^l) 1 bG deemed to be creditors within the meaning of clause (b) of sub- 

(3) A contributory shall be entitled to present a petition for winding un 
nr' SfS notwithstanding that he may be the holder of fully paid-up shares? 
nff+ th ?^ r th 5; c°mpan y may have no assets at all, or may have no surplus assets 
lfabilities dlstributlon am ong the shareholders after the satisfaction of its 


up a ^ompa'ny r iinless— Sha11 n0t be entitled to P resen t a petition for winding 

(a) either the number of members is reduced, in the case of a public 

company, below seven, and, in the case of a private company, below 
two» or 

(b) the shares in respect of which he is a contributory, or some of them 
either were originally allotted to him or have been held by him, 
and registered in his name, for at least six months during the 
eighteen months immediately before the commencement of the 
winding up, or have devolved on him through the death of a former 
holder. 

(5) Except in the case where he is authorised in pursuance of clause (f) of 
sub-section (1), the Registrar shall be entitled to present a petition for winding 
up a company only on the grounds specified in 76 [clauses (b), (c), (d), ( e ) and 
(/)] of section 433: 

Provided that the Registrar shall not present a petition on the ground 
specified in clause (e) aforesaid, unless it appears to him either from the 
financial condition of the company as disclosed in its balance sheet or from the 
report of 77 [a special auditor appointed under section 233-A or an inspector] 
appointed under section 235 or 237, that the company is unable to pay its 
debts: 

Provided further that the Registrar shall obtain the previous sanction of 
the Central Government to the presentation of the petition on any of the 
grounds aforesaid. 

(6) The Central Government shall not accord its sanction in pursuance of 
the foregoing proviso, unless the company has first been afforded an oppor¬ 
tunity of making its representations, if any. 

(7) A petition for winding up a company on the ground specified in clause 
(b) of section 433 shall not be presented— 

(a) except by the Registrar or by a contributory; or 

(b) before the expiration of fourteen days after the last day on which 
the statutory meeting referred to in clause (b) aforesaid ought to 

have been held. .. „ . 

(8) Before a petition for winding up a company presented by a contingent 
or prospective creditor is admitted, the leave of the Court shall be obtained for 
the admission of the petition and such leave shall not be granted— 

(a) unless, in the opinion of the Court, there is a pnma facie case for 

winding up the company; and , _ . .. . |__ 

(b) until such security for costs has been given as the Court twines 

reasonable. 

410. Right to present winding up petition where company is b elngw°nnd 
up voluntarily or subject to Court’s supervision.—(1) Where a company is 


70 Subs, by Act 65 of 1960, 9. 162, for “clauses (b), (c) and (e)”. 
77 Subs, by S. 162, ibid., for an “inspector”. 
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being wound up voluntarily or subject to the supervision of the Court, a peti¬ 
tion for its winding up by the Court may be presented by— 

(a) any person authorised to do so under section 439, and subject to 
the provisions of that section; or 

(b) the Official Liquidator. 

(2) The Court shall not make a winding up order on a petition presented 
to it under sub-section (1), unless it is satisfied that the voluntary winding up 
or winding up subject to the supervision of the Court cannot be continued 
with due regard to the interest of the creditors or contributories or both. 


Commencement of Winding up 

441. Commencement of winding up by Court.—(1) Where, before the 
presentation of a petition for the winding up of a company by the Court, a 
resolution has been passed by the company for voluntary winding up, the 
winding up of the company shall be deemed to have commenced at the time 
of the pacing of the resolution and unless the Court, on proof of fraud or 
mistake, thinks fit to direct otherwise, all proceedings taken in the voluntary 
winding up shall be deemed to have been validly taken. 

(2) In any other case, the winding up of a company by the Court shall be 
deemed to commence at the time of the presentation of the petition for the 
winding up. 


Powers of Court 

442. Power of Court to stay or restrain proceedings against company.— 
At any time after the presentation of a winding up petition and before a 
winding up order has been made, the company, or any creditor or contribu¬ 
tory, may— 

(a) where any suit or proceeding against the company is pending in the 
Supreme Court or in any High Court, apply to the Court in which 
the suit or proceeding is pending for a stay of proceedings therein; 
and 

(b) where any suit or proceeding is pending against the company in any 
other Court, apply to the Court having jurisdiction to wind up the 
company, to restrain further proceedings in the suit or proceeding; 

o" g e s ssEaSggf'S hmiss i s s s ,? thinly stay or restrain the pr °- 

petitlon, the W Court may-°“ h “ rin ‘ On hearing a winding up 

(a) dismiss it, with or without costs; or 

(b) adjourn the hearing conditionally or unconditionally; or 

(c) make any interim order that it thinks fit; or 

(d) “ f P rder l or *2? the company with or without costs, 

or any other order that it thinks fit: 

th* «f°Yij ed V 13 * the Court shall not refuse to make a winding up order on 
LuTL d ,, a Tl that - the assets o* the company have been mortgaged to an 
assets 1 ^ 1 t0 m excess of those assets, or that the company has no 

eauitahl^fhl? Petition is presented on the ground that it is just and 
i^table that the company should be wound up, the Court mav refuse to 

^vailablS t° rt r «L 0 LS- nding UP ^ * * l L of opini ° n that some other remedy is 
SYiJiw the P etl tioners and that they are acting unreasonably in seeking 
to have the company wound up instead ol pursuing that other remedy “ 

tho the is presented on the ground of default in delivering 

Court may- reP ° rt t0 the Registrar ’ or in holdin S the statutory meeting 

(a) instead of making a winding up order, direct that the statutorv 

(b) S£? &? U JS d f liv K ered °J l hat a shall be held; and Y 

w th ? costs to be paid b y any persons who, in the ODinion of 

the Court, are responsible for the default. opinion ot 


Consequences of Winding up Order 

Registrar — Up v° be communicated to Official Liquidator and 
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445. Copy of winding up order to be filed with Registrar.— (l) On the 

making of a winding up order, it shall be the duty of the petitioner in the 
winding up proceedings and of the company to file with the Registrar a certi¬ 
fied copy of the order, within 79 [thirty days] from the date of the making of 
the order. 6 

If default is made in complying with the foregoing provisions, the peti¬ 
tioner, or as the case may require, the company, and every officer of the 
company who is in default, shall be punishable with fine which may extend 
to one hundred rupees for each day during which the default continues. 

80 [(1-A) In computing the period of 79 [thirty days] from the date of the 

making of winding up order under sub-section (1), the time requisite for 
obtaining a certified copy of the order shall be excluded.] 

(2) On the filing of a certified copy of the winding up order, the 

Registrar shall make a minute thereof in his books relating to the company, 
and shall notify in the Official Gazette that such an order has been made. 

(3) Such order shall be deemed to be notice of discharge to the officers 
and employees of the company, except when the business of the company is 
continued. 


446. Suits stayed on winding up order. —When a winding up order has 
been made or the Official Liquidator has been appointed as provisional 
liquidator, on suit or other legal proceeding shall be commenced, or if pend¬ 
ing as the date of the winding up order, shall be proceeded with, against the 
company, except by leave of the Court and subject to such terms as the Court 
may impose. 

81 [(2) The Court which is winding up the company shall, notwithstand¬ 
ing anything contained in any other law for the time being in force, have 
jurisdiction to entertain, or dispose of— 

(a) any suit or proceeding by or against the company; 

(b) any claim made by or against the company (including claims by 
or against any of its branches in India); 

(c) any application made under section 391 by or in respect of the 
company; 

(d) any question of priorities or any other question whatsoever, whether 
of law or fact, which may relate to or arise in course of the winding 
up of the company; 


whether such suit or proceeding has been instituted or is instituted, or such 
claim or question has arisen or arises or such application has been made or is 
made before or after the order for the winding up of the company, or before 
or after the commencement of the Companies (Amendment) Act, I960.] 

(3) Any suit or proceeding by or against the company which is pending 
in any Court other than that in which the winding up of the company is 
proceeding may, notwithstanding anything contained in any other law for 
the time being in force, be transferred to and disposed of by that Court. 

82 [(4) Nothing in sub-section (1) or sub-section (3) shall apply to any 
Droceeding pending in appeal before the Supreme Court or a High Court.J 
^ 447 Effect of winding up order. —An order for winding up a company 

shall operate in favour of all the creditors and of all the contributories of the 
company as if it had been made on all the joint petition of a creditor and of 


a contributory. 


Official Liquidators 

448. Appointment of Official Liquidator.-(l) For the purposes ofJhis 

Act so far as it relates to the winding up of the companies by the Court,, . 
Act, so s^aU be attached to each High Court, an Official Liquidator 

( ) appointed by the Central Government, who shall be a whole-time 
officer unless the Central Government considers that there will not 
be sufficient work for a whole-time officer in which case a part- 

» sESSissr-ws 

attached to the District Court. 


■ «Subs. by Act 31 of 1965, S 62 for “one month” (w.ei. 15-10-196o). 

80 ins. by Act 65 of 1960, S. 164. 

Sliubs. by Act 65 of 1960, for sub-section (2). 

8- Ins. by S. 165, ibid. 



THE COMPANIES ACT, 1956 CXCix 

a T C - entr A G °vemment may appoint One or more Deputy or 

Assistant Official Liquidators to assist the Official Liquidator in the discharge 
of his functions.] e 

(2) All references to the “Official Liquidator” in this Act shall be 
construed as references to the Official Liquidator referred to in clause (a) or 
clause (b), as the case may be of sub-section ( 1 ) “[and as including refer- 

Uon e O-A)f ePU 7 ° F Assistant ° fficial Liquidators appointed under lub-sec- 

449. Official Liquidator to be liquidator.— On a winding up order being 
V?J® Spec l of , a c S m P an ^ the Official Liquidator, shauf by virtue of S 

office, become the liquidator of the company. J OI nis 

450. Appointment and powers of provisional liquidator.—m At anv timo 
Presentation of a winding up petition and before the mak£g of t 

UqSwator U provirionaUyf Ct>Urt may aPP ° tat the 

to £ \ Reasonable 'X'orttitylo^fo SMff renS 

SSrtffita fiTfo notice 13 *° be reCOrded ">““«■ 

order'being “ d d ? aU be “ me ‘ he &e’SSSp^pnl SK3&* 

that maJ h a e fto™ar°d s L'^covere/’ifhi^ann^nV "“‘^andlng any defect 

ssStS 

ke ma de out and submitted tn otherwise orders, 

as to the affairs of the company in the Dresrr?h Liquidator a statement 

C Z\ a \T g the followin « particmars namel^ V6nfied by an affidav ». 

cash Glance in 

held by the compact’ y> and the negotlable securities, if any, 
(b) its debts and liabilities: 


— ueuis, particulars of vr—* *** mic ease 

. fhe m y Pa w n e y r e° g r i a e n „, 0fflCer **“"<*■ ‘»eir fig* 

d> Patiorus^of d f{^ t persons° from y whom * they 3 ?™?’ d residel " :es and occu- 
M 1 ^ be realised on account thereo? dUe 311(1 1116 ^ount 

(2) LiquWatoJ^y^q^e 11011 * S may be Prescribed, or as the 

83 by Act 65 of 1960, S. 166. -- 
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at that date the manager, secretary or other chief officer of the company or 
by such of the persons hereinafter in this sub-section mentioned, as the Official 
Liquidator, subject to the direction of the Court, may require to submit and 
verify the statement, that is to say, persons— 

(a) who are or have been officers of the company; 

(b) who have taken part in the formation of the company at any time 
within one year before the relevant date; 

(c) who are in the employment of the company, or have been in the 
employment of the company within the said year, and are, in the 
opinion of the Official Liquidator, capable of giving the information 
required; 

(d) who are or have been within the said year officers of, or in the 
employment of, a company which is, or within the said year was, 
an officer of the company to which the statement relates. 

(3) The statement shall be submitted within twenty-one days from the 
relevant date, or within such extended time not exceeding three months from 
that date as the Official Liquidator or the Court may, for special reasons, 
appoint. 

(4) Any person making, or concurring in making, the statement and 
affidavit required by this section shall be allowed, and shall be paid by the 
Official Liquidator or provisional liquidator, as the case may be, out of the 
assets of the company, such costs and expenses incurred in and about the 
preparation and making of the statement and affidavit as the Official Liquidator 
may consider reasonable, subject to an appeal to the Court. 

84 [(5) If any person, without reasonable excuse, makes default in comply¬ 
ing with any of the requirements of this section, he shall be punishable with 
imprisonment for a term which may extend to two years or with fine which 
may extend to one hundred rupees for every day during which the default 
continues, or with both. 


(5-A) The Court by which the winding up order is made or the provisional 
liquidator is appointed, may take cognizance of an offence under sub-section 
(5) upon receiving a complaint of facts constituting such an offence and trying 
the offence itself in accordance with the procedure laid down in the Code of 
Criminal Procedure, 1898, for the trial of summons cases by magistrates.] 

(6) Any person stating himself in writing to be a creditor or contribu¬ 

tory of the company shall be entitled, by himself or by his agent, at all 
reasonable times, on payment of the prescribed fee, to inspect the statement 
submitted in pursuance of this section, and to a copy thereof or extract 
therefrom. . 

(7) Any person untruthfully so stating himself to be a creditor or contri¬ 
butory shall be guilty of an offence under section 182 of the Indian Penal 
Code; and shall, on the application of the Official Liquidator, be punishable 

accordingly. , _ . „ . 

(8) In this section, the expression “the relevant date means, in a case 
where a provisional liquidator is appointed, the date of his appointment, ana 
in a case where no such appointment is made, the date of the winding up 
order. 


455. Report by Official Liquidator.—(1) In a case where a winding up 

order is made, the Official Liquidator shall, as soon as practicable after 

receipt of the statement to be submitted under section 454 and not later^tnan 
six months from the date of the order 85 [or such extended period as may be 
allowed by the Court] or in a case where the Court orders that no state¬ 
ment need be submitted, as soon as practicable after the date of tne oraer, 

submit a preliminary report to the Court . . - an d 

(a) as to the amount of capital issued subscribed, and 1g ai * t | ly 

the estimated amount of assets and habiiities giving 

under the heading of assets, particulars of (i) cash and nei *oU abi 
securities; (ii) debts due from contributories, (in) debts due to tn 
comoany and securities, if any,, available, in respect thereof. (•*> 
movable and immovable properties belonging to the compa y, 

(b) if \heTompany'has'failed, as to the causesi°‘ the failure^ and 

<‘> ?J°cX <* 

the conduct of the business thereof. 


84 Subs, by Act 65 of 1960, S. 167, for sub-section (5). 

85 Ins. by S. 168, ibid. 
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(2) The Official Liquidator may also, if he thinks fit, make a further 
report, or further reports, statmg the manner in which the company was 
promoted or formed and whether in his opinion any fraud has been commit¬ 
ted by any person in its promotion or formation, or by any officer of the 
company in relation to the company since the formation thereof, and any 
other matters which, in his opmion, it is desirable to bring to the notice of 
the Court. 

(3) If the Official Liquidator states in any such further report that in his 
oinnion a fraud has ban committed as aforesaid, the Court shall have the 
further powers provided in section 478. 

456. Custody of company's property.—(l) Where a winding up order has 

5“ Where - a p ^°Y- 1S1 °£ a l liquidator has been appointed the liqui¬ 

dator [or the provisional liquidator, as the case may be,] shall take into 

hls . control » aU the property, effects and actionable claims 
to the company is or appears to be entitled. 

. L C1-A) F °f the purpose of enabling the liquidator or the provisional 
liquidator, as the case may be, to take into his custody or under his control 

or actionable claims to which the company is or appears 
to be entitled, the liquidator or the provisional liquidator, as the case may be 
may by writing request the Chief Presidency Magistrate or the District 
Magistrate within whose jurisdiction such propertyeffects or^ actionable 

flSS 8 f or books 9 f account or other dociSneSts of the compan^mav be 
found, to take possession thereof, and the Chief Presidency Magistrate or the 

K SS Sff o&TVe^erei 5S £ 

bsact? “ 

as^may WSpMS “ d USe ° r CaUSe to be *&££££ 

tbe Property and effects of the company shall be deemed to ho in 
the company/ C ° Urt 35 fr ° m th * date of the ^r thewTnchng u*p of 

cou“p * «- 

c as may h* necessa,:y 

, seu'Sffame 6 i^LrctfsT ‘° “ y pereon or bod * corporate,^ 

W> requisfte;° n the SeCUr “ y ° £ the assets o£ the company any money 

Winding UP the 

~ the 
Uia) t ha ‘ PU Tt t0 ™ : ^n P Sce“a d ry 0 t the r comp^’sea^ £or 

Z gjsra&rsssj- 

the S& tfSSSfaS iK MS* 

23uSS? the taSOlV ^ “ d rateabiy^Ito 

m 

made or endorsed by or on behalf of drawn » accepted, 
course of its business; U of the com Pany ip the 
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R 7 T?*‘ 65 of I960. 9. 169 

J**«. by Act 65 of 1960, S. 170. 
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(iu) to take out, in his official name, letters of administration to 
any deceased contributory, and to do in his official name any 
other act necessary for obtaining payment of any money due 
from a contributory or his estate which cannot be conveniently 
done in the name of the company, and in all such cases, the 
money due shall, for the purpose of enabling the liquidator to 
take out the letters of administration or recover the money, be 
deemed to be due to the liquidator himself: 

Provided that nothing herein empowered shall be deemed to affect the 
rights, duties and privileges of any Administrator-General; 

(u) to appoint an agent to do any business which the liquidator is 
unable to do himself. 

(3) The exercise by the liquidator in a winding up by the Court of the 
powers conferred by this section shall be subject to the control of the Court; 
and any creditor or contributory may apply to the Court with respect to the 
exercise or proposed exercise of any of the powers conferred by this section. 

458. Discretion of liquidator. —The Court may, by order, provide that the 
liquidator may exercise any of the powers referred to in sub-section (1) of 
section 457 without the sanction or intervention of the Court: 

Provided always that the exercise by the liquidator of such powers shall 
be subject to the control of the Court. 

e8 [458-A. Exclusion of certain time in computing periods of limitation.— 
Notwithstanding anything in the Indian Limitation Act, 1908 or in any other 
law for the time-being in force, in computing the period of limitation pres¬ 
cribed for any suit or application in the name and -on behalf of a company 
which is being wound up by the Court, the period from the date of commence¬ 
ment of the winding up of the company to the date on which the winding up 
order is made (both inclusive) and a period of one year immediately following 
the date of the winding up order shall be excluded.] 

459. Provision for legal assistance to liquidator. —The liquidator may, 
with the sanction of the Court, appoint an advocate, attorney or pleader 
entitled to appear before the Court to assist him in the performance of his 

duties. 

460. Exercise and control of liquidator’s powers. —(1) Subject to the 
provisions of this Act, the liquidator shall, in the administration of the assets 
of the company and the distribution thereof among its creditors, have regard 
to any directions which may be given by resolution of the creditors or contri¬ 
butories at a general meeting or by the committee of inspection. 

(2) Any directions given by the creditors or contributories at any general 
meeting shall, in case of conflict, be deemed to override any directions given 
by the committee of inspection. 

(3) (aTmay q summ^r general meetings of the creditors, or contributories, 

whenever he thinks fit, for the purpose of ascertaining their wishes, 

(b) shall summon such meetings at such times, c a ^ ii t . 1 }^ n cr ^^ s °£ when- 
butories, as the case may be, may, by resolution. direct, or^when 
ever requested in writing to do so by not less than one-tenth in 
value of the creditors or contributories, as the case may be. 

‘SMS?K,X? £* SSVSff S14 

bution thereof among the cre ^ lt °^ s - . decision of the liquidator may 

C “"ks ^ ^ ^ Uauidator -i 

££ X $ r matters as may be 

PreS (2) b Any creditor or contributory maysubieetto the control of the Court, 
inspect any such books, personally or by his agent. 


88 Ins. by Act 65 of 1960, S. 171. 
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462. Audit of liquidator’s accounts.—(1) The liquidator shall, at such 
times as may be prescribed but not less than twice in each year during his 
tenure of office, present to the Court an account of his receipts and payments 
as liquidator. 

(2) The account shall be in the prescribed form, shall be made in dupli¬ 
cate, and shall be verified by a declaration in the prescribed form. 

(3) The Court shall cause the account to be audited in such manner as 
it thinks fit; and for the purpose of the audit, the liquidator shall furnish 
the Court with such vouchers and information as the Court may require, and 
the Court may, at any time, require the production of, and inspect, any books 
or accounts kept by the liquidator. 

(4) When the account has been audited, one copy thereof shall be filed 
and kept by the Court, and the other copy shall be delivered to the Registrar 
for filing; and each copy shall be open to the inspection of any creditor, contri¬ 
butory or person interested. 

(5) The liquidator shall cause the account when audited or a summary 
thereof to be printed, and shall send a printed copy of the account or summary 
by post to every creditor and to every contributory: 

Provided that the Court may in any case dispense with compliance with 
the sub-section. 

463. Control of Central Government over liquidators.—(1) The Central 
Government shall take cognisance of the conduct of liquidators of companies 
which are being wound up by the Court, and, if a liquidator does not faith¬ 
fully perform his duties and duly observe all the requirements imposed on 
him by this Act 89 [or by the Indian Companies Act, 1913], the rules there¬ 
under, or otherwise, with respect to the performance of his duties, or if any 
complaint is made to the Central Government by any creditor or contributory 
in regard thereto, the Central Government shall inquire into the matter, and 
take such action thereon as it may think expedient: 

89 [Provided that where the winding up of a company has commenced 
before the commencement of this Act, the Court may, on the application of 
the Central Government, appoint, in place of such liquidator the Official Liqui¬ 
dator as the liquidator in such winding up.] 

(2) The Central Government may at any time require any liquidator of 
a company which is being wound up by the Court to answer any inquiry in 
relation to any winding up in which he is engaged, and may, if the Central 
Government thinks fit, apply to the Court to examine him or any other person 
on oath concerning the winding up. 

(3) The Central Government may also direct a local investigation to be 
made of the books and vouchers of the liquidators. 

Committee of Inspection 

464. Appointment and composition of committee of inspection.— 90 [(1) (a) 
The Court may, at the time of making an order for the winding up of a com¬ 
pany or at any time thereafter, direct that there shall be appointed a commit¬ 
tee of inspection to act with the liquidator. 

(b) Where a direction is given by the Court as aforesaid, the liquidator 
shah, within two months from the date of such direction, convene a meeting 
of the creditors of the company (as ascertained from its books and documents) 
for the purpose of determining who are to be members of the committee.] 

91 [(2) The liquidator shall, within fourteen days from the date of the 
creditors’ meeting or such further time as the Court in its discretion may 
grant for the purpose, convene a meeting of the contributories to consider the 
decision of the creditors’ meeting with respect to the membership of the 
committee; and it shall be open to the meeting of the contributories to accept 

the decision of the creditors’ meeting with or without modifications or to 
reject it.] 

(3) Except in the case where the meeting of the contributories accepts the 
decision of the creditors’ meeting in its entirety, it shall be the duty of the 
liquidator to apply to the Court for directions as to ta * * • what the -compo¬ 
sition of the committee shall be, and who shall be members thereof. 

— — j. _ 

5*; by Act 65 of I960, S. 172. 
si u y 173 > * or sub-section (1) • 

92 ^ 3 ^*' byS ™> for sub-section (2). 

byActof oS er S shaU 1,0 a oonnnittee of inspection: and if so”, omitted 
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cnmliL 0 !? 5 - 1411110 ? and proceedin es of committee of inspection — m A 

°~n m ° re 'beSTSS^ and^contribu^ories oTthe 

tors'm^contrUm^ries^in'^uch^roportion^as^may'^b^agr^^^on^y^the 0111 c 5- e( ^' 

of creditors, and contributories. or in case of d^erence ^ option between^ 
meetings, as may be determined by the Court Detween the 

of have the right to inspect the 

appoint C ° m ? it *^ t al \ mee } , at such times as U ™y from to time 
, .. and the liquidator or any member of the committee mav 

1 meetmg of , the committee as and when he thinks necessary. Y 

♦v.m, r“ e Quorum for a meeting of the committee shall be one-third of 
the total number of the members, or two, whichever is hi gher 

meeting.^but ffiS?a3*Sn& ? q u^°£V^ m ™ berS at a 

by h'S, ^and^deUvered ^thHSSdStT* by n ° tiCe fa 

_ r aSnlc ° f commi t tee is adjudged an insolvent, or compounds 

or arran Q es with his creditors, or is absent from five consecutive meetings of 

the committee without the leave of those members who, together with himself 
represent the creditors or contributories, as the case may be, his office shall* 
become vacant. 


^ ^ ~ ^ v,^ _ j , • may be removed at a meeting of credi¬ 

tors if he represents creditors, or at a meeting of contributories if he repre¬ 
sents contributories, by an ordinary resolution of which seven days’ notice 
has been given, stating the object of the meeting. 

(9) On a vacancy occurring in the committee, the liquidator shall forth¬ 
with summon a meeting of creditors or of contributories, as the case may 
require, to fill the vacancy; and the meeting may, by resolution, re-appoint 
the same, or appoint another, creditor or contributory to fill the vacancy: 

Provided that if the liquidator, having regard to the position in the 
winding up, is of the opinion that it is unnecessary for the vacancy to be filled, 
he may apply to the Court and the Court may make an order that the vacancy 
shall not be filled, or shall not be filled except in such circumstances as may 
be specified in the order. 

(10) The continuing members of the committee, if not less than two, may 
act notwithstanding any vacancy in the committee. 


General Powers of Court in case of Winding up by Court 

466. Power of Court to stay winding up. —(1) The Court may at any time 
after making a winding up order, on the application either of the Official 
Liquidator or of any creditor or contributory, and on proof to the satisfaction 
of the Court that all proceedings in relation to the winding up ought to be 
stayed, make an order staying the proceedings, either altogether or for a 
limited time, on such terms and conditions as the Court thinks fit. 

(2) On any application under this section, the Court may, before making 
an order, require the Official Liquidator to furnish to the Court a report with 
respect to any facts or matters which are in his opinion relevant to the 
application. 

(3) A copy of every order made under this section shall forthwith be 
forwarded by the company, or otherwise as may be prescribed, to the Regis¬ 
trar, who shall make a minute of the order in his books relating to the 
company. 

467. Settlement of list of contributories and application of assets. — (1) As 

soon as may be after making a winding up order, the Court shall settle a list 
of contributories, with power to rectify the register of members in all cases 
where a rectification is required in pursuance of this Act, and shall cause 
the assets of the company to be collected and applied in discharge of its 
liabilities: 

Provided that, where it appears to the Court that it will not be necessary 
to make calls on, or adjust the rights of, contributories, the Court may dispense 
with the settlement of a list of contributories. 


03 The words “and, failing such appointment at least once a month’, omitted by 
S. 174, ibid. 
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(2) In settling the list of contributories, the Court shall distinguish be¬ 
tween those who are contributories in their own right and those who are 
contributories as being representatives of, or liable for the debts of, others. 

468. Delivery of property to liquidator. —-The Court may, at any time 
after making a winding up order, require any contributory for the time being 
on the list of contributories, and any trustee, receiver, banker, agent, 84 [officer 
or other employee] of the company, to pay, deliver, surrender or transfer forth¬ 
with, or within such time as the Court directs, to the liquidator, any money, 
property or books and papers 85 [in his custody or under his control] to which 
the company is prima facie entitled. 


469. Payment of debts due by contributory and extent of set-off.—( 1 ) The 
Court may, at any time after making a winding up order, make an order on 
any contributory for the time being on the list of contributories to pay, in the 
manner directed by the order, any money due to the company, from him or 
from the estate of the person whom he represents, exclusive of any money 
payable by him or the estate by virtue of any call in pursuance of this Act. 

(2) The Court, in making such an order, may— 

(a) in the case of an unlimited company, allow to the contributory, by 
way of set-off, any money due to him or to the estate which he 
represents, from the company, on any independent dealing or con¬ 
tract with the company, but not any money due to him as a member 
of the company in respect of any dividend or profit; and 

(b) in the case of a limited company, make to any director, managing 
agent, secretaries and treasurers or manager whose liability is un¬ 
limited, or to his estate, the like allowance. 

(3) In the case of any company, whether limited or unlimited, when all the 
creditors have been paid in full, any money due on any account whatever to 
a contributory from the company may be allowed to him by way of set-off 
against any subsequent call. 


470. Power of Court to make calls.— ( 1 ) The Court may, at any time 
after making a winding up order, and either before or after it has ascertained 
the sufficiency of the assets of the company,— 

(a) make calls on all or any of the contributories for the time being on 
the list of the contributories, to the extent of their liability, for 
payment of any money which the Court considers necessary to satis¬ 
fy the debts and liabilities of the company, and the costs, charges 
and expenses of winding up, and for the adjustment of the rights of 
the contributories among themselves; and 

(b) make an order for payment of any calls so made. 

.. (2) In making a call, the Court may take into consideration the probability 

mat some of the contributories may, partly or wholly, fail to pay the call. 


471. Payment into bank of moneys due to company. — ( 1 ) The Court may 
order any contributory, purchaser or other person from whom any money is 
aue to the company to pay the money into the public account of India in the 
Reserve Bank of India instead of to the liquidator. 

tf.) Any such order may be enforced in the same manner as if the Court 
had directed payment to the liquidator. 


472. Moneys and securities paid into Bank to be subject to order of Court 
—-AU moneys, bills, hundis, notes and other securities paid or delivered into 
J{J® ** es ®rv e Bank of India in the course of the winding up of a company by 
the Court, shall be subject in all respects to the orders of the Court 

™ ^ 47 ?' i ? rder on contributory to be conclusive evidence.—( 1 ) An order 
made by the Court on a contributory shall, subject to any right of appeal, be 
exclusive evidence that the money, if any, thereby appearing to be due or 
ordered to be paid is due. 

other Pertinent matters stated in the order shaU be taken to be 
truly stated as against all persons and in all proceedings whatsoever. 

« ***• p °wers to exclude creditors not proving in time.—The Court may 

within which creditors are to prove their debts or claims, 
or riahns are lded ^ beneflt o£ distribution made before those debts 
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475. Adjustment of rights of contributories. —The Court shall adjust the 

rights of the contributories among themselves, and distribute anv surnliiQ 
among the persons entitled thereto. y 

476. Power to order costs.— The Court may, in the event of the assets 
being insufficient to satisfy the liabilities, make an order for the payment out 
of the assets, of the costs, charges and expenses incurred in the winding up 
in such order of priority inter se as the Court thinks just. 

477. Power to summon persons suspected of having property of company 

etc. — ( 1 ) The Court may, at any time after the appointment of a provisional’ 
liquidator or the making of a winding up order summon before it any officer 
of the company or person known or suspected to have in his possession any 
property or books or papers, of the company, or known or suspected to be 
indebted to the company, or any person whom the Court deems capable -ot 
giving information concerning the promotion, formation, trade, dealings, proper¬ 
ty, books or papers or affairs of the company. 

(2) The Court may examine any officer or person so summoned on oath 
concerning the matters aforesaid, either by word of mouth or on written inter¬ 
rogatories; and may, in the former case, reduce his answers to writing and 
require him to sign them. 

(3) The Court may require any officer or person so summoned to produce 
any books and papers in his custody or power relating to the company; but, 
where he claims any lien on books or papers produced by him, the production 
shall be without prejudice to that lien, and the Court shall have jurisdiction 
in the winding up to determine all questions relating to that lien. 

(4) If any officer or person so summoned, after being paid or tendered a 
reasonable sum for his expenses, fails to appear before the Court at the time 
appointed, not having a lawful impediment (made known to the Court at the 
time of its sitting and allowed by it), the Court may cause him to be appre¬ 
hended and brought before the Court for examination. 

06 [(5) If, on his examination, any officer or person so summoned admits 
that he is indebted to the company, the Court may order him to pay to the 
provisional liquidator or, as the case may be, the liquidator at such time and 
in such manner as to the Court may seem just, the amount in which he is 
indebted or any part thereof, either in full discharge of the whole amount 
or not, as the Court thinks fit, with or without costs of the examination. 

(6) If,, on his examination, any such officer or person admits that he has 
in his possession any property belonging to the company, the Court may order 
him to deliver to the provisional liquidator or, as the case may be, the liqui¬ 
dator, that property or any part thereof, at such time, m such manner and on 

such terms as to the Court may seem just. , , , . ,, _ 

(7) Orders made under sub-sections (5) and (6) shall be executed 
same manner as decrees for the payment of money oj for the delivery of 
property under the Code of Civil Procedure, 1908, respectively. 

(8) Any person making any payment or delivery in pursuance of an order 
made under sub-section (5) or sub-section (6) shall by such payment or deli- 
very be, unless otherwise directed by such order, discharged from all liability 

whatsoever in respect of such debt or property. 

478 Power to order public examination of promoters, d*' 6 ®*™**a nd 
When an order has been made for winding up a company by t:he Court and 

bef °( 4 ) The C C°ourt may put such Questions to the person examined as it thinks 
fit. __ 

06 jns . by Act 65 of I960, S. 176. 
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11 Jp). The Person examined shall be examined on oath, tod shall answer 
aii such questions as the Court may put, or allow to be put, to him 

(6) A person ordered to be examined under this section_ 

(a) shall, before his examination, be furnished at his own cost with a 
copy of the Official Liquidator’s report; and 

(b) may at his own cost employ an advocate, attorney or pleader entitled 
to appear before the Court, who shaU be at liberty to put to him 

aS Court ™ ay deem ^ust for the purpose of 
( . e 5 ?bling him to explain or qualify any answers given by him 

(7) (a) If any such person applies to the Court to be exculpated from anv 
^ ade or suggested against him, it shall be the duty of the Offi?S 

appear on the hearing of the application and caU the attention 

?eleva e nt t0 m3tterS Which appear to the Official Liquidltor to g? 

4 . Off! Tt ^ e - after hearing any evidence given or witnesses called hv 

c!£tsuch^c^tTasi 0 t r may an thin t k e fi? PPliCati0n ’ the CoUrt may ^ppli- 

(8) Notes of the examination shall be taken down in writing and <?halT 

read over to or by, and signed by, the person exa^ned; ^d mat ?herSter 

be used in evidence against him, and shall be open to Uietosp^Uraof^nv 
creditor or contributory at all reasonable times. specuon of any 

time <9) ^ C0Urt may> if U thinks fit ’ adjourn th e examination from time to 

of evading payment of calls or of aunwln^ h^ property, for the purpose 
of the company Sus2- avoiding exammation respecting the affairs 

p Court ml 0 y ry or t d°er l ; e and eSted and Safely kept until as 

‘ t0 be seized and ^ 

Court by uSs^^^sha^b^fn P adri*i t7nr?*t Conr t *—^7 powers conferred on the 
jng powers of instituting procetdffigs toahSft ^V^on?" 9 ^ 011 ° f ’ exist_ 

^S7« te o ' S 

beantomp°etly UU w 0 o n und f 3 “ mP “ y 

liquidator cannot proceed with the windin^ nn 1 of the <>P*moo that the 
and assets or for any other reas£ whalSfevTr U ?,TP.“y for want of funds 
the circumstances of the case that an nfS ls , and reasonable in 

5?°^ be made], the Court l^UmL^an order fh^ lutl0n oi the «>™Pany 
from the date of the order and th#» £ tb at the company be dissolved 

. (2) A copy of theorde’r^hali trfnSTOKift? 11 ! ^solved accordingly, 

be forwarded by the liaufdato?fo[thirty] days from the date thereof 

a “SrtffuV wh0 make 111 “• *535 

shall be punishable with fl^^fficfma^ext^H copy as aforesaid, he 

during which the default continues. 7 tend to rupees for every day 

482 ^ n/ r CCment ° f and appedl3 f rom orders 

made by a Court fo* or^in 9g Urt to ** ®®t° rce d by other Courts._Any order 

ggggfeggjgfrggsasgg 


by Act 65 of 1960, 9 . 177 
Svbs. by Act 31 of 1965, S. 62 and Sch, 
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company if its registered office had been situate at such other place, and in 
the same manner in all respects as if the order had been made by that Court. 

483. Appeals from orders. —Appeals from any order made, or deoision 
given, in the matter of the winding up of a company by the Court shall lie to 
the same Court to which, in the same manner in which, and subject to the 
same conditions under which, appeals lie from any order or decision of the 
Court in cases within its ordinary jurisdiction. 

Chapter III 

VOLUNTARY WINDING UP 


Resolutions for, and Commencement of, Voluntary Winding up 

484. Circumstances in which company may be wound up voluntarily.— 

(1) A company may be wound up voluntarily— 

(a) when the period, if any, fixed for the duration of the company by 
the articles has expired, or the event, if any, has occurred, on the 
occurrence of which the articles provide that the company is to 
be dissolved, and the company in general meeting passes a resolu¬ 
tion requiring the company to be wound up voluntarily; 

(b) if the company passes a special resolution that the company be 
wound up voluntarily. 

(2) In this Act, the expression “a resolution for voluntary winding up” 

means a resolution passed under clause (a) or (b) of sub-section (1). 

• 

485. Publication of resolution to wind up voluntarily. — (1) When a com¬ 
pany has passed a resolution for voluntary winding up, it shall, within four¬ 
teen days of the passing of the resolution, give notice of the resolution by 
advertisement in the Official Gazette, and also in some newspaper circulating 
in the district where the registered office of the company is situate. 

(2) If default is made in complying with sub-section (1), the company, 
and every officer of the company who is in default, shall be punishable with 
fine which may extend to fifty rupees for every day during which the default 

continues. , „ , „ . .. , 

For the purposes of this sub-section, a liquidator of the company shall be 

deemed to be an officer of the company. 

486. Commencement of voluntary winding up.—A voluntary winding up 
shall be deemed to commence at the time when the resolution for voluntary 
winding up is passed. 


Consequences of Voluntary Winding up 

487. Effect of voluntary winding up on status of company.—In the case of 
a voluntary winding up, the company shall, from the commencement of the 
wfndingup cease to carry on its business, except so far as may be required 
fnr the beneficial winding up of such business: 

Provided that the corporate state and corporate powers of the company 

shall continue until it is dissolved. 


Declaration of Solvency 

488 Declaration of solvency in case of proposal to wind aP Jol“ntarily.-- 

<11 Where it is proposed to wind up a company voluntarily, its d f Lr ^ 0 ^’ 

^h P p n e y rio h d aS not° exc^dtog thrle'Veajl from the commencement of the wind- 
^ i ? deciaratio^f^nade £ SSiST®™. no effect for tbe purposes 

° £ ‘^(rit^m^e .-‘thin tbe 

of the passing of the resolution ic> & before that date; and 

is delivered to the R egistrar for ™Z ls ™™ n 0 F the auditors of the 
"[(b) it is accompanied by a f copy of ci r Cums tan CeS admit, in accordance 

o^mns of th?s a Act) ontbe profit and ioss account of the 


M Subs, by Act 65 of 1960, S. 178, for cl. (b). 
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company for the periou commencing from the date up to which the 
last such account was prepared and ending with the latest practic- 
i te unroed^tely before the making of the declaration and 
the balance sheet of the company made out as on the last men- 

^d^abUMefa/at 0 that b °d d ate S ] a Sta ‘ ement ° f the C ° mpany ' s assete 

<3> ^y. direetor of a company making a declaration under this section 
without having reasonable grounds for the opinion that the company will be 

S ful1 within the P eriod s P«^ d in C the P declara tion^ 

L Wltl \>. ir ^Pnsonment for a term which may extend to six 

months, or with fine which may extend to five thousand rupees, or with 

il. ilLS,company is wound up in pursuance of a resolution passed within 

of fi ve weeks after the making of the declaration, but if debts are 

finn P rovid ed for in full within the period specified in the declara- 

be P r , esumed * until the contrary is shown, that the director did 
not have reasonable grounds for his opinion. a 

, up ^ cas ® of which a declaration has been made and 
levered m accordance with this section is in this Act referred to a<? “a 
members voluntary wmding up 1 '; and a winding up in the case of which 

“a creditors* 1 delivered is in this Act refer red to as 

Provisions applicable to a Members’ Voluntary Winding up 

489. Provisions applicable to a members* voluntary win din? no_Thf» 

FFSi&St votnla- 

m £*°- p °wer of company to appoint and fix remuneration of liauidators — 

(1) The company in general meeting shall— uqmoaxors.— 

(fl) 5*H| dators JOT the purpose of winding up the 

(b) t£s tbe remunerati °p n “ any, a t S o e be pai^toTh^^quidato- or liquida- 

HI 

bUt °$ pf^J h \ P Snumg ?f q uTd a a y to b rs e . by any 

the irtiSes, ?r in n luch ither h mann n or h a e , "ih^r P ^° vided ^ thi * Act or by 
“ y ZsT'Z^ 7 by tb L CO=S liquidator^r 

Of the event to'wh^hlt^ela^ be glVGn by the com Pauy within ten days 
^hquidalor)^v^hcf C Isovery^quid^toi^or^continu- 

con1S?ue& ° De hundred rupees ’for “eve^ P da^ h |Shig Wl whi?h e th^^efTidt 
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494. Power of liquidator to accept shares, etc., as consideration for sale 
property of company. —(l) Where— sale 

(a) a company (in this-section called “the transferor company”) is nrn 
posed to be, or is in course of being, wound up altogether volun- 

lailiy, allQ 


(b) the whole or any part of its business or property is proposed to be 

transferred or sold to another company, whether a company within 

the meaning of this Act or not (in this section called “the transferee 
company”); ° ee 


i . * . ,. , company may, with the sanction of a special 

resolution of that company conferring on the liquidator either a general 
authority or an authority in respect of any particular arrangement, 

(i) receive, by way of compensation or part compensation for the trans¬ 
fer or saie, shares, policies, or other like interests in the transferee 

company, for distribution among the members of the transferor 
company; or 

(ii) enter into any other arrangement whereby the members of the 
transferor company may, in lieu of receiving cash, shares, policies, 
or other like interests or in addition thereto participate in the 
profits of. or receive any other benefit from, the transferee company. 

(2) Any sale or arrangement in pursuance of this section shall be bind¬ 
ing on the members of the transferor company. 

(3) If any member of the transferor company who did not vote in favour 
of the special resolution expresses his dissent therefrom in writing addressed 
to the liquidator, and left at the registered office of the company within seven 
days after the passing of the resolution, he may require the liquidator either— 

(a) to abstain from carrying the resolution into effect; or 

(b) to purchase his interest at a price to be determined by agreement, 
or by arbitration in the manner provided by this section. 

(4) If the liquidator elects to purchase the member’s interest, the pur¬ 
chase money shall be paid before the company is dissolved, and be raised 
by the liquidator in such manner as may be determined by special resolution. 

(5) A special resolution shall not be invalid for the purposes of this 
section by reason only that it is passed before or concurrently with a resolu¬ 
tion for voluntary winding up or for appointing liquidators; but if an order 
is made Within a year foT winding up the company by or subject to the super¬ 
vision of the Court, the special resolution shall not be valid unless it is sanc¬ 
tioned by the Court. 

(6) The provisions of the Arbitration Act, 1940 other than those restricting 
the application of that Act in respect of the subject-matter of the arbitration, 
shall apply to all arbitrations in pursuance of this section. 


495. Duty of liquidator to call creditors’ meeting in case of insolvency.— 

(1) If. in the case of a winding up commenced after the commencement of 
this Act. the liquidator is at any time of opinion that the company will not 
be able to pay its debts in full within the period stated in the declaration 
under section 483. or that period has expired without the debts having been 
paid in full, he shall forthwith summon a meeting of the creditors, and shall 
lay before the meeting a statement of the assets and liabilities of the company. 

(2) Ii the liquidator fails to comply with sub-section (1), he shall be 
punishable with fine which may extend to five hundred rupees. 

42G. Duty of liquidator to call general meeting at end of each year.—(1) 

Subject to the provisions of section 498, in the event of the winding up continu¬ 


ing for more than one year, the liquidator shall— 

(c) call a general meeting of the company at the end of the first year 
from the commencement of the winding up, and at the ena o 
each succeeding year, or as soon thereafter as may be co ^ lv 1 en1 ^ 
within three months from the end of the year or such longe 
period as the Central Government may allow; and 
(b) lay before the meeting an account of his acts and dealings and o 
the conduct of the winding up during the preceding y . 
together with a statement in the prescribed form and 
ing the prescribed particulars with respect to the proceedi g 
and position of, the liquidation. . be 

(2) If the liquidator fails to comply with sub-section (1). ne snau 
punishable, in respect of each failure, with fine which may extend t 


hundred rupees. 
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497. Final meeting and dissolution.—(l) Subject to the provisions of sec¬ 
tion 498, as soon as the affairs of the company are fully wound up, the 
liquidator shall— 

(a) make up an account of the winding up, showing how the winding 

up has been conducted and the property of the company has 
been disposed of; and 

(b) call a general meeting of the company for the purpose of laying 

the acc °unt before it and giving any explanation thereof. 

(2) The meeting shall be called by advertisement— 

(a) specifying the time, place and object of the meeting; and 

(b) Published not less than one month before the meeting in the 

Official Gazette, and also in some newspaper circulating in the 
,rr. . istnct where the registered office of the company is situate. 

.J 3 Withm one week after the meeting, the liquidator shall send to the 
^Registrar and the Official Liquidator a copy each of the account and shall 

make a return to each of them] of the holding of the meeting and of the date 
thereof. 


no . t so seQ t or the return is not so made, the liquidator 
shall be punishable with fine which may extend to fifty rupees for every day 
during which the default continues. J J 

i ! not P/esent at the meeting aforesaid, the liquidator 
*55, return referred to m sub-section (3). make a return that 
the meeting was duly called and that no quorum was present thereat. 

a retu f n . bein f made within one week after the date fixed for 
P rc> visions of sub-section (3) as to the making of the return 
snail be deemed to have been complied with. 

- The R^strar, on receiving the account and either the return 

forthwith registoThem 11 <3) ° r * he retUm mentioned in sub-section (4), shall 

^ Tl 1 * ° ffi fial Liquidator, on receiving the account and either the return 

m (3) or the return mentioned in sub-section (4) shall 

of thp n ™^> may b u ^ ak . e * and the liquidator and all officers, past or present’ 

make a *5? °®f ial Liquidator all reasonable faciUUes to 

scruUnv tlSTrSSrfS* + 1 * 8 an< ? papers of the company and if on such 

of^ cimnSv l^v^ nnV da ^o ma e ^ \ p ° rt to the Court that the affairs 
infcompan y have not been conducted m a manner prejudicial to the 

mission of th l » m ro'JJoS rS ,° r *t° Public interest, then, from the date of the sut£ 
Slved P ° * he CoUrt the com P an y shall be deemed to be 

CourtSSS the Official Liquidator makes a report to the 

ESEJ£ e ^ 

by e the m c P ourt 

out “the pSnitJ Qrder aS the CLrcum stances of the case brought 

with ti fine°which m“y P “?end 

( annual and ?S al meeti “8s In case of in- 

creditors*tinder*sectionretired to caU a meeting of 
499 P,~ 0pp!i f“ bIe to a ^editors’ Voluntary Winding up 

Provfsions^S £" wta ‘ U “* “P-The 

relation to a creditors' v oluntary winding up ’ h mcluslve - ^all apply i„ 
8 °* SubS - by Act 31 1965, S. 54, (w.ef. 15-10-1965). 
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500. Meeting of creditors. —( 1 ) The company shall cause a meeting of the 

' °L the ? or ?P a 1 ?y to be caHed for the day. or the next following day, 
on which there is to be held the general meeting of the company at which 
the resolution for voluntary winding up is to be proposed, and shaU cause 
notices of the meeting of creditors to be sent by post to the creditors simul¬ 
taneously with the sending of the notices of the meeting of the company 

(2) The company shall cause notice of the meeting of the creditors to be 
advertised once at least in the Official Gazette and once at least in two news¬ 
papers circulating in the district where the registered office or principal place 
of business of the company is situate. 

(3) The Board of directors of the company shall— 

(a) cause a full statement of the position of the company’s affairs 

together with a list of the creditors of the company and the 
estimated amount of their claims to be laid before the meeting 
of the creditors to be held as aforesaid; and 

(b) appoint one of their number to preside at the said meeting. 

(4) It shall be the duty of the director appointed to preside at the meeting 
of creditors to attend the meeting and preside thereat. 

(5) If the meeting of the company at which the resolution for voluntary 
winding up is to be proposed is adjourned and the resolution is passed at 
an adjourned meeting, any resolution passed at the meeting of the creditors 
held in pursuance of sub-section (1) shall have effect as if it had been passed 
immediately after the passing of the resolution for winding up the company. 

(6) If default is made— 

(a) by the company, in complying with sub-sections (1) and (2); 

(b) by its Board of directors, in complying with sub-section (3); 

(c) by any director of the company, in complying with sub-section (4); 

the company, each of the directors or the director, as the case may be, shall 
be punishable with fine which may extend to one thousand rupees and, in 
the case of default by the company, every officer of the company who is in 
default, shall be liable to the like punishment. 

501. Notice of resolutions passed by creditors* meeting to be given to 
Registrar. — (1) Notice of any resolution passed at a creditors' meeting in pur¬ 
suance of section 500 shall be given by the company to the Registrar within 
ten days of the passing thereof. 

(2) If default is made in complying with sub-section (1), the company 
and every officer of the company who is in default, shall be punishable with 
fine which may extend to fifty rupees for every day during which the default 
continues. 

For the purposes of this section, a liquidator of the company shall be 
deemed to be an officer of the company. 

502. Appointment of liquidator.—(1) The creditors and the company at 
their respective meetings mentioned in section 500 may nominate a person 
to be liquidator for the purpose of winding up the affairs and distributing 

the assets of the company. __ .. 

(2) If the creditors and the company nominate different persons tne 

person nominated by the creditors shall be liquidator: 

Provided that any director, member or creditor of the company may, 
within seven days after the date on which the nomination was made by the 
creditors, apply to the Court for an order either directing that the person 
nominated as liquidator by the company shall be Tjstead^of or 

jointly with the person nominated by the creditors, or appointing the Officna 
Liquidator or some other person to be liquidator instead of the person appoin 

ed b (3) t If e no person is nominated by the creditors, the person, if any, norm- 

nat 1 4 )Vno person”is tm^te^bfthe'company, the person, if any, nomi- 
nated by the creditors shall be liquidator. 

five) as they think fit to act as members of the committee. 
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Provided that the creditors may, if they think fit, resolve that all or any 

?ommit?e e e SO o? S in S °pec P tioT by the C ° mpimy ° Ught not to be members of the 

, ii^ ? cr ^ditors so resolve, the persons mentioned in the resolution 
» n &SSaL th# C ° U ° therWise directs ’ be Qualified to act as members 

an y application to the Court for a direction under sub-section C?! 
the Court may, if it thinks fit, appoint other persons to act as members of 

tors’ C< resolution 0f mspectlon m the place of the Persons mentioned in the credi¬ 
ts) Subject to the provisions of sub-sections (1) to (4) and to such ruto<* 
as may be made by the Central Government, the provisions of sIcUon 465 
[except sub-section ( 1 ) thereof] shall apply with respect o a oS tee of 
inspection appointed under this section as they apply with respect to a com¬ 
mittee of inspection appointed in a winding up by the Court 

Court 2> Wh6re the remuneration ^ so fixed, it shall be determined by the 
(3) Any remuneration fixed under sub-section (1) or (2) shall nr»t Kp 

«o Q re Slhe n Cou y rt ClrCUmStanCe3 Whatever ' Whether ^ " wilho^the 0 ^! 

a nnj!L Q ?? ar f S ?. 0W ®r s i cease on appointment of liquidator.—On the 

a ll . quldator * a11 the Powers of the Board of directors shall 

mttZ eP L n c^torf in h l COmn ? ittee inspection, or if th^To 2S 
thereof ’ th credltors m general meetmg, may sanction the continuance 

ThA 5 ® 7 * . AppUcation of section 494 to a creditors’ voluntary windin- un — 
^d?nTuTa S s 0 /n S the 0 ca^ 4 nf haU aPpl L in , the , case of a cr^it™ volunto^ 

KgSr - --- SSSSS 

end of eaS,"^.-?n d I^ evint”?^ ° f , company and ° f “»*«•» a* 
than one year, the liquidator shall— the windmg up continuing for more 

(<I) tors a g ^eral meeting of the company and a meeting of the credi- 

S5J5 and at Si SS 

<M 

, g l S,'SSr™" l,s 

punishable,*in resSwftf e“ch fadure^tlfL*te| ion (1) - he shall be 
hundred rupees. iauure, with fine which may extend to one 

comply 2*BjjLuT 8 wo n und a,, up, d ^ S e 0 ^'l^uMaTor ^11-°°“ “ ** affalrs of 

uph 6 a s up be^ sas 1 .^' ? f ° t r g c how 

disposed of; and 6 propert y of the company has been 

( } tors LrThTpuSfose"®! fajSfg Uie^cco g ° f Credi ' 

n\ v g u mg any explanation thereof account before the meetings and 
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(b) published not less than one month before the meeting in the Official 
Gazette and also in some newspaper circulating in the district 
where the registered office of the company is situate. 

(3) Within one week after the date of the meetings, or if the meetings 
are not held on the same date, after the date of the later meeting, the liaui- 
dator shall send to the 1 2 [Registrar and the Official Liquidator a copy each of 
the account and shall make a return to each of them] of the holding of the 
meetings and of the date or dates on which they were held. 

If J h L e copy is n °t so sent or the return is not so made, the liquidator shall 
be punishable with fine which may extend to fifty rupees for every day during 
which the default continues. 


(4) If a quorum (which for the purposes of this section shall be two 
persons) is not present at either of such meetings, the liquidator shall, in lieu 
of the return referred to in sub-section (3), make a return that the meeting 
was duly called and that no quorum was present thereat. 

Upon such a return bring made within one week after the date fixed for the 
meeting, the provisions of sub-section (3) as to the making of the return 
shall, in respect of that meeting, be deemed to have been complied with. 

2 [(5) The Registrar, on receiving the account and also, in respect of each 
such meeting, either the return mentioned in sub-section (3) or the return 
mentioned in sub-section (4), shall forthwith register them. 

(6) The Official Liquidator, on receiving the account and either the return 
mentioned in sub-section (3) or the return mentioned in sub-section (4), shall, 
as soon as may be, make, and the liquidator and all officers, past or present, 
of the company shall give the Official Liquidator all reasonable facilities to 
make a scrutiny of the books and papers of the company and if on such scru¬ 
tiny the Official Liquidator makes a report to the Court that the affairs of the 
company have been conducted in a manner prejudicial to the interests of 
its members or to public interest, then, from the date of the submission of 
the report to the Court the company shall be deemed to be dissolved. 

(6-A) If on such scrutiny the Official Liquidator makes a report to the 
Court that the affairs of the company have .been conducted in a manner prejudi¬ 
cial as aforesaid, the Court shall by order direct the Official Liquidator to 
make a further investigation of the affairs of the company and for that pur¬ 
pose shall invest him with all such powers as the Court may deem fit. 

(6-B) Oil the receipt of the report of the Official Liquidator on such further 
investigation the Court may either make an order that the company shall 
stand dissolved with effect from the date to be specified by the Court therein 
or make such other order as the circumstances of the case brought out in the 
report permit]. 

(7) If the liquidator fails to call a general meeting of the company or a 
meeting of the creditors as required by this section, he shall be punishable, in 
respect of each such failure, with fine which may extend to five hundred 
rupees. 


Provisions applicable to every Voluntary Winding up 

510. Provisions applicable to every voluntary winding up. —The provisions 
contained in sections 511 to 521, both inclusive, shall apply to every voluntary 
winding up, whether a member’s or a creditor’s winding up. 

511. Distribution of property of company.— Subject to the provisions of 
this Act as to preferential payments, the assets of a company shall,' 

ing up, be applied in satisfaction of its liabilities pan passu and, ^ect to 
such application, shall, unless the articles otherwise P/° v ^ e t ’ h J e r ^ s ^ b v uted 
among the members according to their rights and interests in the company. 

3 [511-A. Application of section 454 to voluntary winding u P*r _Th ® 

sions of section 454 shall, so far as may be, apply to references to-^ 

up as they apply to the winding up by the Court except that references 

(b) the Offida^Liquidator 1 or the provisional liquidator shall be constru- 

(C) the ^refevant^ate” ‘shanTtonsirued as references to the date of 
commencement of the winding up.] 

1 Subs, by Act 31 of 1965, S. 55, for certain words (w.e.f. 

2 Subs, by Act 31 of 1965, S. 55, for sub-sectiorg (5) and (6) (w.e.t. 
sins. by Act 31 of 1965, S. 56 (w.e.f. 15-10-1965). 
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512. Powers and duties o f liquidator in voluntary winding: up. —(l) The 

liquidator may,—- 

(a) in the case of a member’s voluntary winding up, with the sanction 
of a special resolution of the company, and in the case of a creditors’ 
voluntary winding up, with the sanction of the Court or, the commit¬ 
tee of inspection or, if there is no such committee, of a meeting of 
the creditors; exercise any of the powers given by 4 [clauses (a) to (d) 
of sub-section (1)] of section 457 to a liquidator in a winding up by 
the Court; 

(b) without the sanction referred to in clause (a), exercise any of the 
other powers given by this Act to the liquidator in a winding up by 
the Court; 

(c) exercise the power of the Court under this Act of settling a list of 
contributories (which shall be prima facie evidence of the liability 
of the persons named therein to be contributories); 

(d) exercise the power of the Court of making calls; 

(e) call general meetings of the company for the purpose of obtaining 
the sanction of the company by ordinary or special resolution, as the 
case may require, or for any other purpose he may think fit. 

(2) The exercise by the liquidator of the powers given by clause (a) of sub¬ 
section (1) shall be subject to the control of the Court; and any creditor or 
contributory may apply to the Court with respect to any exercise or proposed 
exercise of any of the powers conferred by this section. 

• .^) The liquidator shall pay the debts of the company and shall adjust the 
rights of the contributories among themselves. 

(4) When several liquidators are appointed, any power given by this Act 
may be exercised by such one or more of them as may be determined at the 
time of their appointment, or, in default of such determination, by any num¬ 
ber of them no^t being less than two. 

r i corporate not to be appointed as liquidator.— ( 1 ) A body corpo- 

voluntary windingqualified for appointment as liquidator of a company in a 

5S fPP° intmen t made in contravention of sub-section (1) shall be void. 

b0dy c ? r P° rate which acts as liquidator of a company, and every 
director, the managing agent, secretaries and treasurers, or a manager thereof 
shall be punishable with fine which may extend to one thousand rupe^ 

514. Corrupt inducement affecting appointment as liquidator._Any ner- 

son who gives, or agrees or offers to give, to any member or creditor of a 
company any gratification whatever with a view to— iemDer or cremtor of a 

(<I) dltor^or^ 3 OWn appointment or nomination as the company’s liqui- 

(b) “^° r Preventing the appointment or nomination of some 
shall himself, as the company’s liquidator; 

all be punishable with fine which may extend to one thousand rupees. 

ins nn 5 —Ml W If r fr^°^ rt *° app0 “* 4 and r e-?ove liquidator in voluntary wind- 

persorf^as 

n«diV&®£S r i2 , Si?Bg& 0r rem ° Ve 3 UqUidator ° n the a PPl*ation 

tsM^ggrj&SMess&gs 

the fo?m prescribed 6glStrar f ° r re S‘ strat ‘° n ' a notice ot his appointoSt hi 

punishable with Xe whic^may^xTeTd’To Mv S r ^ SeCt j° n <»• he shah be 
which the default continues to mpees for ev «ry day during 


• fSbZ ll iS 65 of S I }S W ‘o (*») of sub-section (2)-." 

“4“bs. by S. 180, ibid. fi t S ub *ction (2> may aPP ° lnt 8 bquidator”. 

S. y ct 31 of 1966, S. 62 and Sch. for “twenty-one” (w.ei. 15-10-1965). 
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517. Arrangement when binding on company and creditors m a 

arrangement entered into between a company about to be orto thTron ^ 

Uiis 1 section^ < be U binding^on C the^comifaify^'and^on C the > cVeditonFif^ft 

number and vLlue 

tjon ( ol ^e y court n a ^[n e st\ ee and £r r P ^ 

thereupon, as it thinks just, amend, vary, confirm or set aside the°arrang!£ 

exercised P °n? t? Court to have Questions determined or powers 

thl court— ( } liquidator or any contributory or creditor may apply ” 

(a) to determine any question arising in the winding up of a company; 

(b) to exercise, as respects the enforcing of calls, the staying of proceed- 

mSh t ^v PZi?i h ;f F +^ a 11 er ’ a11 or an y of the powers which the Court 
g ,. e * ercise lf the company were being wound up by the Court. 

rvintH-'liquidator or any creditor or contributory -may apply to the 

Sc?£Le P J? Clfied 1! ?- sub ' s ^t.ion (3) for an order setting aside any attachment, 
distress or execution put into force against the estate or effects of the com¬ 
pany after the commencement of the winding up. 

(3) An application under sub-section (2) shall be made— 

(a) if the attachment, distress or execution is levied or put into force 
by a High Court, to such High Court; and 

(b) if the attachment, distress or execution is levied or put into force 

by any other Court, to the Court having jurisdiction to wind up the 
company. 

(4) The Court, if satisfied on an application under sub-section (1) or (2) 
that the determination of the question or the required exercise of power or 
the order applied for will be just and beneficial, may accede wholly or partial¬ 
ly to the application on such terms and conditions as it thinks fit, or may 
make such other order on the application as it thinks just. 

(5) A copy of an order staying the proceedings in the winding up, made 
by virtue of this section, shall forthwith be forwarded by the company, or 
otherwise as may be prescribed, to the Registrar, who shall make a minute 
of the order in his books relating to the company. 

519. Application of liquidator to Court for public examination of promot¬ 
ers, directors, etc. —(1) The liquidator may make a report to the Court stating 
that in his opinion a fraud has been committed by any person in the promo¬ 
tion or formation of the company or by any officer of the company in relation 
to the company since its formation; and the Court may, after considering the 
report, direct that that person or officer shall attend before the Court on a 
day appointed by it for that purpose, and be publicly examined as to the 
promotion or formation or the conduct of the business of the company, or as 
to his conduct and dealings as officer thereof. 

(2) The provisions of sub-sections (2) to (11) of section 478 shall apply 
in relation to any examination directed under sub-section (1) as they apply 
in relation to an examination directed under sub-section (1) of section 478 with 
references to the liquidator being substituted for references to the Official 
Liquidator in those provisions. 

520. Costs of voluntary winding up.—All costs, charges and expenses 
properly incurred in the winding up, including the remuneration of the liqui¬ 
dator, shall, subject to the rights of secured creditors, if any, be payable out 
of the assets of the company in priority to all other claims. 

521. [ Saving of rights of creditors and contributories to apply for wind¬ 
ing up.] Rep. by the Companies ( Amendment ) Act. 1960 (65 of 1960), S. 181. 

Chapter IV 

WINDING UP SUBJECT TO SUPERVISION OF COURT 

522. Power to order winding up subject to supervision—At any time 
after a company has passed a resolution for j y° 1 “" t |K u W cSnttaue P but subject 

SIM MiS r cmdit^r, conV 
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butories or others to apply to the Court, and generally on such terms and 
conditions, as the Court thinks just. 

523. Effect of petition for winding up subject to supervision. —-A petition 
for the continuance of a voluntary winding up subject to the supervision of 
the Court shall, for the purpose of giving jurisdiction to the Court over suits 
and legal proceedings, be deemed to be a petition for winding up by the Court. 

524. Power of Court to appoint or remove liquidators.—( 1 ) Where an 
order is made for a winding up subject to supervision, the Court may bv that 
or su bse Q ue “t order, appoint an additional liquidator or liquidators 

(2) The Court may remove any liquidator so appointed or any liquidator 

continued under the supervision order and fill any vacancy occasioned bvthe 
removal, or by death or resignation. y asionea oy tne 

8 [(3) The Court may appoifit the Official Liquidator as a liquidator under 
sub-section ( 1 ) or to fill any vacancy occasioned under sub-section (2) 

madl by Regl”af rem ° Ve * liqUidat ° r on “ application 

525. Powers and obligations of liquidator appointed by Court.—A liaui- 
S r . pi f^ ^ the Court under section 524 shall have the same^owere 
{5®*object to the same obligations, and in all respects stand in the sariK toS- 

SSJ'iS had b t e + n +£ uIy a PP ointed iu accordance with the provisions of 
tffis Act with respect to the appointment of liquidators in a voluntary wiSdffig 

526. Effect of supervision order.— (l) Where an order is made for a winH 

up altogether wlum'arUy “ 11 the com Pany were being wound 

(2) Except as provided in sub-section (1), any order made bv th#* rv%nr+ 

Court^ 01 *^ ^ade^or^wijidinJ^u^^he^ompai^^altogetlie^by^^thi, 

to dirirfHoUjr 6 construc tion of the provisions whereby the Court is empowered 

linnJH« 7 ^«^ P TS? tmeilt 1,1 certain cases of voluntary liquidators to office of 
ject to 311 , or< ^ er bas been made for winding up a company sub- 

“} an order is afterwards made for winding ud bv tha 
anv t 3 Prcon C o Urt may ’ by the last-mentioned or any subsequent order appoint 
mLenUv in uF^ 01 ^ * who ar * then liquidators, either provisionally S? 
add! finr^ir} 0 ^ h q™ d ator or liquidators in the winding up by the ■ CourThi 
addition to, and subject to the control of, the Official Liquidator. 

Chapter V 

PROVISIONS APPLICABLE TO EVERY MODE OF WINDING UP 

Proof and Ranking of Claims 

°b. ass 

33s£** a»* iSHS Saa*£S£ 


«Ins. by Act 65 of I960, S. 182. 
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(a) debts provable; 

(b) the valuation of annuities and future and contingent liabilities- and 

(c) the respective rights of secured and unsecured creditors; as are in 

force for the time being under the law of insolvency with resnprt 
to the estates of persons adjudged insolvent. P 1 

(2) All persons who in any such case would be entitled to prove for and 
receive dividends out of the assets of the company, may come in under the 
winding up, and make such claims against the company as they respectively 
are entitled to make by virtue of this section. 

9 [Provided that if a secured creditor instead of relinquishing his security 
and proving for his debt proceeds to realise his security, he shall be liable 
to pay the expenses incurred by the liquidator (including a provisional liqui¬ 
dator, if any) for the preservation of the security before its realization by the 
secured creditor.] 

530. Preferential payments.—(1) In a winding up, there shall be paid in 
priority to all other debts— 

(a) all revenues, taxes, cesses and rates due from the company to the 
Central or a State Government or to a local authority at the relevant 
date as defined in clause (c) of sub-section (8) and having become 
due and payable within the twelve months next before that date; 

(b) all wages or salary (including wages payable for time or piece 
work and salary earned wholly or in part by way of commission) 
of any employee, in respect of services rendered to the company 
and due for a period not exceeding four months within the twelve 
months next before the relevant date ,0 [and any compensation 
payable to any workman under any of the provisions of Chapter 
VA of the Industrial Disputes Act, 1947], subject to the limit speci¬ 
fied in sub-section (2); 

(c) all accrued holiday remuneration becoming payable to any employee, 
or in the case of his death to any other person in his right, on the 
termination of his employment before or by the effect of, the wind¬ 
ing up order or resolution; 

(d) unless the company is being wound up voluntarily merely for the 
purposes of reconstruction or of amalgamation with another com¬ 
pany, all amounts due, in respect of contributions payable during 
the twelve months next before the relevant date, by the company 
as the employer of any persons, under the Employees’ State Insur¬ 
ance Act, 1948, (XXXIV of 1948), or any other law for the time 

being in force; , A . , .. 

(e) unless the company is being wound up voluntarily merely for the 
purposes of reconstruction or of amalgamation with another com¬ 
pany, or unless the company has, at the commencement of the 
winding up, under such a contract with insurers as ^.mentioned 
in section 14 of the Workmen’s Compensation Act, 1923, rights 
capable of being transferred to and vested in the workman, all 
amounts due in respect of any compensation or liabihty for compen¬ 
sation under the said Act in respect of the death or disablement of 

any employee of the company; _ - nn 

(fi a ii sums due to any employee from a provident fund, a pension 

(f) fund a gratuity fund or any other fund for the welfare of the 

employees maintained by the company; and .. 9 oe 

(g) the expenses of any investigation held in pursuance of section 235 
or 237, in so far as they are payable by the company. 

(2) The sum to which priority is to be g'TfP a u " de ^ x =' a e d 0 ne thousand 
section (1), shall not, in the case of any one claimant, exceed 

rUP Provided that where a claimant is a labourer in husbandry wtota. 

entered into a contract for the payment of * in respect of the 

sum at the end of the year of h ( 1 "ng he shall have^rmr.ty in P be due 

whole of such sum, or a part thereof ^ the Lourt may relevant date . 

under the contract, proportionate to the time of^e^ up 1 ation Act 

(3) Where any compensation under the wor™e respect thereof 

1923 (VIII of 1923), is a week y pa^ent tte amount a ^ t<> be ^ 

a mo u n t° o f ‘ the ^Sp°1um VrwSc^th? weekly payment could if redeemable. 


9 Ins . by Act 65 of I960, S. 183. 
fats, by Act 65 of 1960, S. 184* 
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be redeemed if the employer made an application for that purpose under the 
said Act. 

(4) Where any payment has been made to any employee of a company,— 

(i) on account of wages or salary; or 

(«) to him, or in the case of his death, to any other person in his right 
on account of accrued holiday remuneration, 

out of money advanced by some person for that purpose, the person by whom 
the money was advanced shall, in a winding up, have a right of priority in 
respect of the money so advanced and paid, up to the amount by which the 
sum in respect of which the employee or other person in -his right, would 
have been entitled to priority in the winding up has been diminished by 
reason of the payment having been made. 

(5) The foregoing debts shall— 

(a) rank equally among themselves and be paid in full, unless the assets 
are insufficient to meet them, in which case they shall abate in 
equal proportions; and 

(b) so far as the assets of the company available for payment of general 
creditors are insufficient to meet them, have priority over the claims 
of holders of debentures under any floating charge created by the 
company, and be paid accordingly out of any property comprised 
in or subject to that charge. 

(6) Subject to the retention of such sums as may be necessary for the 
costs and expenses of the winding up, the foregoing debts shall be discharged 
forthwith so far as the assets are sufficient to meet them, and in the case of 
the debts to which priority is given by clause (d) of sub-section (1), formal 
proof thereof shall not be required except in so far as may be otherwise 
prescribed. 

,. , the even t of a landlord or other person distraining or having 

distrained on any goods or effects of the company within three months next 
before the date of a winding up order, the debts to which priority is given 
by this section shall be a first charge on the goods or effects so distrained on. 
or the proceeds of the sale thereof: 

1 Provided that, in respect of any money paid under any such charge, the 
landlord or other person shall have the same rights of priority as the person 
to whom the payment is made. 

(8) For the purposes of this section— 

(a) any remuneration in respect of a period of holiday or of absence 
from work through sickness or other good cause shall be deemed 
to be wages in respect of services rendered to the company during 
that period; 

(b) the expression “accrued holiday remuneration” includes, in relation 
to any person, all sums which by virtue either of his contract of 
employment or of any enactment (including any order made or 
direction given under any enactment), are payable on account of the 
remuneration which would, in the ordinary course, have become 
payable to him in respect of a period of holiday, had his employ¬ 
ment with the company continued until he became entitled to be 
allowed the holiday; and 

(c) the expression “the relevant date” means— 

( 1 ) in the case of a company ordered to be wound up compulsorily, 
the date of the appointment (or first appointment) of a provi¬ 
sional liquidator, or if no such appointment was made, the date 
of the winding up order, unless in either case the company had 
.... commenced to be wound up voluntarily before that date; and 
(«) in any case where sub-clause (*) does not apply, the date of the 

passing of the resolution for the voluntary winding up of the 

... company* 

datP l \9 t a PPly fp the case of a winding up where the 

Art f“!o?S?" Sectlon i 5 i se £ lon 230 of the Indian Companies 

ffisuch* H 19 * 3) ’ .°. ccurred before the commencement of this Act, and 

hav^annliS Tf P m i0 !? s r fl tmg to Preferential payments which would 
Si force d * thls Act had not been P assed > shall b e deemed to remain in 

Effect of winding up on antecedent and other transactions 

tomovablPdeUv^r* tran . s,er ° f Property, movable or 

PwSerhr m aSS «S3L o£ g ° 1 ods ‘ Parent, execution or other act relating to 
P Perty made, taken or done by or against a company within six months 
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before the commencement of its winding up which, had it been made taken 
done by or against an individual within three months before the pr’esenta- 

petition on which he is adjudged insolvent, would be 
deemed in his insolvency a fraudulent preference, shall, in the event of the 

and Wv^d g a^y a P ~ f ™ of ««oi 

Provided that, in relation to things made, taken or done before the com¬ 
mencement of this Act, this sub-section shall have effect with the substitution 
for the reference to six months, of a reference to three months. 

(2) For the purposes of sub-section (1), the presentation of a petition for 
winding up in the case of a winding up by or subject to the supervision of 
the Court, and the passing of a resolution for winding up in the case of a 
voluntary winding up, shall be deemed to correspond to the act of insolvency 
in the case of an individual. 

11 [531-A. Avoidance of voluntary transfer.— Any transfer of property, 
movable or immovable, or any delivery of goods, made by a company, not 
being a transfer or delivery made in the ordinary course of its business or in 
favour of a purchaser or encumbrancer in good faith and for valuable con¬ 
sideration, if made within a period of one year before the presentation of a 
petition for winding up by or subject to the supervision of the Court or the 
passing of a resolution for voluntary winding up of the company, shall be 
void against the liquidator.] 

532. Transfers for benefit of all creditors to be void. —Any transfer or 
assignment by a company of all its property to trustees for the benefit of 
all its creditors shall be void. 

533. Liabilities and rights of certain fraudulently preferred persons.—(1) 

Where, in the case of a company which is being wound up, anything made, 
taken or done after the commencement of this Act is invalid under section 
531 as a fraudulent preference of a person interested in property mortgaged 
or charged to secure the company’s debt,, then (without prejudice to agy rights 
or liabilities arising apart from this provision), the person preferred shall be 
subject to the same liabilities, and shall have the same rights, as if he had 
undertaken to be personally liable as surety for the debt, to the extent of the 
mortgage or charge on the property or the value of his interest, whichever is 
less. 

(2) The value of the said person’s interest shall be determined as at the 
date of the transaction constituting the fraudulent preference, and shall be 
determined as if the interest were free of all encumbrances other than those 
to which the mortgage or charge for the company’s debt was then subject. 

(3) On any application made to the Court with respect to any payment 
on the ground that the payment was a fraudulent preference of a surety or 
guarantor, the Court shall have jurisdiction to determine any questions with 
respect to the payment arising between the person to whom the Payment was 

made and the surety or guarantor and to grant relief m rffPf** VfcTSindine 
withstanding that it is not necessary so to do f<?r the Purposes of Uie wmdmg 
up, and for that purpose may give leave to bring in the * 

as a third party as in the case of a suit for the recovery of the ti 

This sub-section shall apply, with the necessary modifications, melation 
to transactions other than the payment of money as it applies in relation to 

payments of money. _ 

534 Effect of floating charge.— Where a company is being wo ?J\ d 
floating charge on the undertaking or property of 

the twelve months immediately preceding the ^rnmenceme t t th wtnng 


to the company at the time of, or.subsequent „ „ « ——* 
consideration for, the charge, together wit may j or the time being 

rate of five per cent per aimum or ^ich other ate^as ™ay^ Gazette: 

be notified by the Central Government in more than three months 

Provided that in relation to a chai g . shall have ^ect with the 

zwkZw’z i • —ss •** - 

wound up consists of 


11 ins. by Act 65 of I960, S. 185. 
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(a) land of any tenure, burdened with onerous covenants; 

(b) shares or stock in companies; 

(c) any other property which is unsaleable or is not readily saleable 
by reason of its binding the possessor thereof either to the perform¬ 
ance of any onerous act or to the payment of any sum of money or 

(d) unprofitable contracts; 

the liquidator of the company, notwithstanding that he has endeavoured to 
sell or has taken possession of the property, or exercised any act of owner¬ 
ship in relation thereto, or done anything in pursuance of the contract, may 
With the leave of the Court and subject to the provisions of this section, by 
writing signed by him, at any time within twelve months after the commence- 
ment of the winding up or such extended period as may be allowed by the 
Court, disclaim the property: J 

. JP ro ^ id ^ ! hat * an ^ such Property has not come to the knowledge 

of the liquidator within one month after the commencement of the winding 
up, the power of disclaiming the property may be exercised at any time with¬ 
in twelve months after he has become aware thereof or such extended period 
as may be allowed by the Court. 

(2) The disclaimer shall operate to determine, as from the date of dis- 
claimer, the rights, interest, and liabilities of the company, and the property 
of the company, in or in respect of the property disclaimed, but shall not 
except so far as is necessary for the purpose of releasing the company and 

!£y othe? p y er^n he company from HaMUty, affect the rights or liabilities of 

(3) The Court, before or on granting leave to disclaim, may require such 
?£n Ce ? 1° b f- glV f n to P^ 0118 , interested, and impose such terms as a condi- 

thinks f just ntmg leaVe ’ and make such other order in the matter as the Court 

(4) The liquidator shall not be entitled to disclaim any property in anv 
f ase where an application in writing has been made to hL by any ne^Z 

m tb ^ property requiring him to decide whether he will or will 
not disclaim, and the liquidator has not within a period of twenty-eight davs 

re n iP l ° f the a PPK catipn SF SUch extendad period as ma^ be aliow? 
the b &J£? £2 & glv f n ?. ot * c * to th f applicant that he intends to apply to 
JJ)® u OXX \} / or to disclaim; and in case the property is a contract if 

n^ ll r? Uldat ° r 4 . f a ? e I sucl ? | n a PP lica tion as aforesaid, does not within the said 
ha^e^dopt^uf^ Pen ° d dlsclaim the contract, 12 [he shaU be deemed to 

+ , }. 5 > The Court may, on the application of any person who is as against 

entltled tY i e beneflt J or object to the burden of cSct 
made with the company, make an order rescinding the contract on such terms 

a V a P ayn \ ent by or to either party of damages for the non-perfonSanc^Sf 

nnnil *l ract ’ ,? r otherwise as the Court thinks just; and any damag^pavable 

^din^up 10 511011 PerSOn may be proved by ^ Tl debt m 

anv Tr if y \ pn ^, n “Plication by any person who either claims 

any dlsc a i lm fd property or is under any liability not discharg- 
^ 1X ? res P e ct of any disclaimed property, and after hearing Jnv 

Lnau ° vnes?nay - 

the Of r a tl |ea^o 0 l S d e nature 

(b> obU^tion^M ° nly to t J le same labilities and 

date; as if the lease had been assigned to that person at that 

“SSufk** 85 of 1960 ' S - W. “the company shall be deemed to hav. 
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and in either event (if the case so requires) as if the lease had comprised only 
the property comprised in the vesting order; and any mortgagee or under-lessee 
declining to accept a vesting order upon such terms shall be excluded from 
all interest in and security upon the property, and, if there is no "person claim¬ 
ing under the company who is willing to accept an order upon such terms 
the Court shall have power to vest the estate and interest of the company 
in the property in any person liable, either personally or in a representative 
character, and either alone or jointly with the company, to perform the 
lessee’s covenants in the lease, freed and discharged from all estates, encum¬ 
brances and interests created therein by the company. 

(7) Any person injured by the operation of a disclaimer under this section 
shall be deemed to be a creditor of the company to the amount of the com¬ 
pensation or damages payable in respect of the injury, and may accordingly 
prove the amount as a debt in the winding up. 

536. Avoidance of transfers, etc., after commencement of winding up.—- 

(1) In the case of a voluntary winding up, any transfer of shares in the 
company, not being a transfer made to or with the sanction of the liquidator, 
and any alteration in the status of the members of the company, made after 
the commencement of the winding up, shall be void. 

(2) In the case of a winding up by or subject to the supervision of the 
Court, any disposition of the property (including actionable claims) of the 
company, and any transfer of shares in the company or alteration in the status 
of its members, made after the commencement of the winding up, shall, unless 
the Court otherwise orders, be void. 

637. Avoidance of certain attachments, executions, etc., in winding np by 
or subject to supervision of Court. —(1) Where any company is being wound 
up by or subject to the supervision of the Court— 

(a) any attachment, distress or execution put in force, without leave of 
the Court, against the estate or effects of the company, after the 
commencement of the winding up; or 

(b) any sale held, without leave of the Court, of any of the properties 
or effects of the company after such commencement; 

shall be void. 

13 [(2) Nothing in this section applies to any proceedings for the recovery 
of any tax or impost or any dues payable to the Government.] 


Offences antecedent to or in course of winding up 

538. Offences by officers of companies in liquidation. — (1) If any person, 
being a past or present officer of a company, which, at the time of the com¬ 
mission of the alleged offence, is being wound up. whether by or subject to 
the supervision of the Court or voluntarily, or which is subsequently * ordered 
to be wound up by the Court or which subsequently passes a resolution for 

voluntary winding up,— . . .. . _ „ , . . 

(a) does not, to the best of his knowledge and belief, fully and truly 
discover to the liquidator all the property, movable and immov¬ 
able of the company, and how and to whom and for what considera¬ 
tion and when the company disposed of any part thereof, except 
such part as has been disposed of in the ordinary course of the 

business of the company; .._, ___* 

(b) does not deliver up to the liquidator, or as }* e <£ £ 
of the movable and immovable property of the company a s Iis in 
his custody or under his control, i nd which he is required by law 

/ c \ doe^not deliver up to the liquidator, or as he directs, all such books 
<C) and papers of the P company as are in his custody or under his con¬ 
trol and which he is required by law to deliver up, 

(d) within the twelve months next before the commencement of the 
winding up or at any time thereafter, conceals any part ot the 

i saw 

(e) wind\ng*^ifp 25^“SJ5fi2. 

part of the property of the company to the value of one hundred 

rupees or upwards; 

13 Sub*, by Act 65 of 1960, S. 187 for sub-section (2) 
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(f) makes any material omission in any statement relating to the affairs* 
of the company; 

(p) knowing or believing that a false debt has been proved by any 
person under the winding up, fails for a period of one month to 
inform the liquidator thereof; 

(h) after the commencement of the winding up, prevents the production 
of any book or paper affecting or relating to the property or affairs 
of the company; 

(i) within the twelve months next before the commencement of the 
winding up or at any time thereafter, conceals, destroys, mutilates 
or falsifies, or is privy to the concealment, destruction, mutilation 
or falsification of, any book or paper affecting or relating to, the 
property or affairs of the company; 

<j) within the twelve months next before the commencement of the 
winding up or at any time thereafter makes, or is privy to the 
making of, any false entry in any book or paper affecting or relating 
to, the property or affairs of the company; 

(k) within the twelve months next before the commencement of the 
winding up or at any time thereafter, fraudulently parts with, alters 
or makes any omission in, or is privy to the fraudulent parting with, 
altering -or making of any omission in, any book or paper affecting 
or relating to the property or affairs of the company; 

(l) after the commencement of the winding up or at any meeting of 
the creditors of the company within the twelve months next before 
the commencement of the winding up, attempts to account for any 
part of the property of the company by fictitious losses or expenses; 

(m) within the twelve months next before the commencement of the 
winding up or at any time thereafter, by any false representation 
or other fraud, obtains on credit, for or on behalf of the company, 
any property which the company does not subsequently pay for; 

(n) within the twelve months next before the commencement of the 
winding up or at any time thereafter, under the false pretence that 
the company is carrying on its business obtains on credit, for/or 
on behalf of the company, any property which the company does 
not subsequently pay for; 

(o) within the twelve months next before the commencement of the 
winding up or at any time thereafter, pawns, pledges or disposes of 
any property of the company which has been obtained on credit 
and has not been paid for, unless such pawning, pledging or dispos¬ 
ing is in the ordinary course of the business of the company; or 

(p) is guilty of any false representation or other fraud for the purpose 
of obtaining the consent of the creditors of the company or any of 
them, to an agreement with reference to the affairs of the company 
or to the winding up; 

he shall be punishable, in the case of any of the offences mentioned in clauses 
vm), (n) and (o), with imprisonment for a term which may extend to five 
years, or with fine, or with both, and in the case of any other offence, with 
imprisonment for a term which may extend to two years, or with fine, or 
With both; 


Provided that it shall be a good defence— 

(i) JL charge ^ der W of the clauses (b), (c), (d), ( f ), <n) and (o) 
if the accused proves that he had no intent to defraud; and 
(u) to a charge under any of the clauses (o), ( h ), (i) and (j), if he 

proves that he had no intent to conceal the true state of affairs of 

/0 . trf e company or to defeat the law. 

Person pawns, pledges or disposes of any property in 
which amount to an offence under clause (o) of sub-section (1), 
lmowirKrT?* w {?° takes k? °f Pledge or otherwise receives the property, 

itfonSjfd t «£2n be K pawn( A. Pledged- °r disposed of in such circumstances i 
♦ ffaU bo punishable with imprisonment for a term which mav 

exte ?d to three years, or with fine, or with both. may 

anv n rZ £? e purp ? ses of S'? 3 section, the expression “officer” shall include 

M y th P e e ^n^. aC ^° rda e Ce Wlth whose directions or instructions the directors 
oi me company have been accustomed to act. 

deceive ’ ft ,or fal ^ cation ot books.—If with intent to defraud or 

woundF i55!5L P ’ officer or contributory of a company which is being 
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(a) destroys, mutilates, alters, falsifies or secretes, or is privy to the 

destruction, mutilation, alteration, falsification or secreting of anv 
books, papers or securities; or g OI ‘ ^ 

(b) makes, or is privy to the making of, any false or fraudulent entry 
m any register, book of account or document belonging to the 

he shall be punishable with imprisonment for a term which may extend tn 
seven years, and shall also be liable to fine. y extend to 

540. Penalty for fraud by officers.—If any person, being at the time of 

the commission of the alleged offence an officer of a company whS i 

subsequently ordered to be wound up by the Court or which subsequently 
passes a resolution for voluntary winding up— ubequenuy 

(a) has, by false pretences or by means of any other fraud, induced anv 
person to give credit to the company; or 

(b) with intent to defraud creditors of the company, has made or caus¬ 
ed to be made any gift or transfer of or charge on, or has caused 
or connived at the levying of any execution against, the property 
of the company; or 

(c) with intent to defraud creditors of the company, has concealed or 
removed any part of the property of the company since the date of 
any unsatisfied judgment or order for payment of money obtain¬ 
ed against the company, or within two months before that date; 

he shall be punishable with imprisonment for a term which may extend to 
two years and shall also be liable to fine. 

541. Liability where proper accounts not kept.—( 1 ) Where a company is 
being wound up, if it is shown that proper books of account were not kept by 
the company throughout the period of two years immediately' preceding the 
commencement of the winding up, or the period between the incorporation 
of the company and the commencement of the winding up, whichever is 
shorter, every officer of the company who is in default shall, unless he shows 
that he acted honestly and that in the circumstances in which the business 
of the company was carried on, the default was excusable, be punishable with 
imprisonment for a term which may extend to one year. 

(2) For the purposes of sub-section (1), it shall be deemed that proper 
books of account have not been kept in the case of any company, if there 
have not been ke'pt— 

(o) such books or accounts as are necessary to exhibit and explain the 
transactions and financial position of the business of the company, 
including books containing Entries made from day to day in suffi¬ 
cient detail of all cash received and all cash paid; and 

(b) where the business of the company has involved dealings in goods, 
statement of the annual stocktakings and (except in the case of 
goods sold by way of ordinary retail trade) of all goods sold and 
purchased, showing the goods and the buyers and sellers thereof in 
sufficient detail to enable those goods and those buyers and sellers 
to be identified. 

542. Liability for fraudulent conduct of business.—(1) If in the course 
of the winding up of a company, it appears that any business of the company 
has been carried on, with intent to defraud creditors of the company or any 
other persons or for any fraudulent purpose, the Court, 0 n the application 
of the Official Liquidator or the liquidator or any creditor or Contributory of 
the company, may, if it thinks it proper so to do, declare that any persons 
who werA knowingly parties to the carrying on of the business in the manner 
aforesai shall be personally responsible, without any limitation of liability, 
for all or any of the debts or other liabilities of the company as the Court 

may On'r^he hearing of an application under this sub-section, the Official Liqui¬ 
dator or the liquidator, as the case may be, may himself give evidence or 

CaU ( 2 )(a) eS Where the Court makes any such declaration, it may give such 
further directions as it thinks proper for the purpose of giving effect-to that 

deration particular, the Court may make provision £or "'Je^or'obligation 
of any such person under the declaration a charge on agy*® 1 *. any Merest 

fn Ue a^°mort|a7e m o P rCharge's any°asse& of thVcompany held by or vested 
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in him, or any person on his behalf, or any person claiming as assignee from 
or through the person liable or any person acting on his behalf. 

(c) The Court may, from time to time, make such further order as may 
be necessary for the purpose of enforcing any charge imposed under this sub¬ 
section. 

(d) For the purpose of this sub-section, the expression “assignee*' includes 
any person to whom or in whose favour, by the directions of the person 
liable, the debt, obligation, mortgage or charge was created, issued or trans¬ 
ferred or the interest was created, but does not include an assignee for valu¬ 
able consideration (not including consideration by way of marriage) given 
in good faith and without notice of any of the matters on the ground of 
which the declaration is made. 

(3) Where any business of a company is carried on with such intent or 
for such purpose as is mentioned in sub-section (1), every person who was 
knowingly a party to the carrying on of the business in the manner aforesaid, 
shall be punishable with imprisonment for a term which may extend to two 
years, or with fine which may extend to five thousand rupees, or with both. 

(4) This section shall apply, notwithstanding that the person concerned 
may be criminally liable in respect of the matters on the ground of which the 
declaration is to be made. 


543. Power of Court to assess damages against delinquent directors, etc.— 

(1) If in the course cf winding up a company, it appears that any person who 
has taken part in the promotion or formation of the company, or any past or 
present director, managing agent, secretaries and treasurers, manager, liqui¬ 
dator or officer of the company— 

(a) has misapplied, or retained, or become liable or accountable for, 
any money or property of the company; or 

(b) has been guilty of any misfeasance or breach of trust in relation to 
the company; 


the Court may, on the application of the Official Liquidator, of the liquidator, 
® r any creditor or contributory, made, within the time specified in that 
behalf m sub-section (2), examine into the conduct of the person, director, 
managing agent, secretaries and treasurers, manager, Uquidator or officer 
aforesaid, and compel him to repay or restore the money or property or any 
part thereof respectively, with interest at such rate as the Court thinks just, 
or to contribute ^lich sum to the assets of the company by way of compensa- 

tton in respect of the misapplication, retainer, misfeasance or breach of trust, 
as the Court thinks just. 

(2) i An application under sub-section (1) shall be made within five years 
from the date of the order for winding up, or of the first appointment of the 
liquidator in the winding up, or of the misapplication, retainer, misfeasance 
or breach of trust, as the case may be, whichever is longer. 

(3) This section shall apply notwithstanding that the matter is one for 

which the person concerned may be criminally liable. * 

. o 5 t i\ lability under sections 542 and 543 to extend to partners or direc- 
tors in firm or company.—Where a declaration under section 542 or an order 

the d Cnnr? 1 ^!? 43 ! 1S Z* may be "l ade resp f ct of a firm or body corporate, 
rl® c °u r t shall also have power to make a declaration under section 542, or 

whS SGC A° n 543 as J he case may be, in respect of any person 

corporat S at the relevant time a P artn er ui that firm or a director of that body 


if 1 P f os *? uti J? n °; delinquent officers and members of company.—m If 

m * be course of a winding up by, cr subject to the 
supervision of, the Court, that any past or present officer, or any member 

Courf has b ?t n gui1 ^ any offence in relation to the company the 

ud or extber on the application of any person interested in the P winding 

ErKu? ^ts&saes-A ts sssbjss 
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»t sts a 

if it^hlnkr^LpeXnripplyto ‘thfcTrt “ d ma * 

£*5" designated by the Central Government for the pur^o^ wUh ^ 
to the company concerned, all such powers of investigatingthe 

Co e urt° mPany aS are provided ^ tU. Act in the case of a wildtog up by thi 

any ? epox J to tl ? e Registrar under sub-section (2), it appears to 
him that the case is not one in which proceedings ought to be taken hv him 
he shall inform the liquidator accordingly, and thereupon subiect tn 

the offender ° f the C ° Urt ' the ^uidat^ay hK’S^'SSSS.&^jaSSt 

.1 , ^ ^ a PPears to the Court in the course of a voluntary winding un 

that any past or present officer, or any member, of the comSLy has beSS 
jty as aforesaid and that no report with respect to the matter has been 

h 3 uldat f or t0 the Registrar under sub-section (2), the Court may 
on the application of any person interested in the winding up or of its nSn 

t , he + 1 i quidator - to ™ k * such a report, anTo^a report behS 

the p F ov . lslons of this section shall have effect as though 
the report had been made m pursuance of the provisions of sub-section (2) 

+hic' ( cif<™ W £ ere an ^ mat te r is reported or referred to the Registrar under 
section, he considers that the case is one in which a prosecution ought 
to be instituted he shall report the matter to the Central Government; and 

rP° ye f rnm ^ nt m ^’ after takin S such legal advice as it thinks fit, direct 
the Registrar to institute proceedings: 

Provided that no report shall be made by the Registrar under this sub- 

?. rst f lv |P g * he • Reused person an opportunity of making a 
statement in writing to the Registrar and of being heard thereon. 

ai ?. y Proceedings are instituted under this section, it shall be 
the duty of the liquidator and of every officer and agent of the company past 
and present (other than the defendant in the proceedings) to give all assistance 
m connection with the prosecution which he is reasonably able to give. 

For the purposes of this sub-section, the expression “agent”, in relation 
to a company, shall be deemed to include any banker or legal adviser of the 
company and any person employed by the company as auditor. 

(8) If any person fails or neglects to give assistance in the manner requir¬ 
ed by sub-section (7), the Court may, on the application of the Registrar, 
direct that person to comply with the requirements of that sub-section. 

(9) Where any such application is made with respect to a liquidator, the 
Court may, unless it appears that the failure or neglect was due to the liquida¬ 
tor not having in his hands sufficient assets of the company to enable him 
so to do, direct that the costs of the application shall be borne by the liqui¬ 
dator personally. 

Miscellaneous Provisions 

546. Liquidator to exercise certain powers subject to sanction.—( 1 ) The 
liquidator may— 

(a) with the sanction of the Court, when the company is being wound 

up by or subject to the supervision of the Court; and 

(b) with the sanction of a special resolution of the company, in the 

case of a voluntary winding up,— 

(i) pay any classes of creditors in full; 

(ii) make any compromise or arrangement with creditors or persons 

claiming to be creditors, or having or alleging themselves 
to have any claim, present or future, certain or contingent, 
ascertained or sounding only in damages, against the com¬ 
pany, or whereby the company may be rendered liable; or 
(Hi) compromise any call or liability to call, debt, and liability cap¬ 
able of resulting in a debt, and any claim, present or future, 
certain or contingent, ascertained or sounding only in 
damages, subsisting or alleged to subsist between the com¬ 
pany and a contributory or alleged contributory or other 
debtor or person apprehending liability to the company, and 
all questions in any way relating to or affecting the assetsor 
liabilities or the -winding up of the company, on such terms 
as may' be agreed, and take any security for the discharge 
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of any such call, debt, liability or claim, and give a complete 
discharge in respect thereof. 

*-*[(l-A) Notwithstanding anything contained in sub-section (1), in the 
case of a winding up by the Court, the Supreme Court may make rules under 
section 643 providing that the liquidator may, under such circumstances, if 
any, and subject to such conditions, restrictions and limitations, if any, as 
may be specified in the rules, exercise any of the powers referred to in sub¬ 
clause (ii) or sub'Clause (iii) of sub-section (1) without the sanction of the 
Court.] 

(2) In the case of a voluntary winding up, the exercise by the liquidator 
of the powers conferred by sub-section (1) shall be subject to the control of 
the Court. 

(3) Any creditor or contributory may apply to the Court with respect to 
any exercise or proposed exercise of any such power. 

547. Notification that a company is in liquidation.—( 1 ) Where a company 
is being wound up, whether by or under the supervision of the Court or volun¬ 
tarily, every invoice, order for goods or business letter issued by or on behalf 
of the company or a liquidator of the company, or a receiver or manager of 
the property of the company, being a document on or in which the name of 
the company appears, shall contain a statement that the company is being 
wound up. 

(2) If default is made in complying with this section, the company, and 
every one of the following persons who wilfully authorises or permits the 
default, namely, any officer of the company, any liquidator of the company 
and any receiver or manager, shall be punishable with fine which may extend 
to five hundred rupees. 

548. Books and papers of company to be evidence.— Where a company is 
being wound up, all books and papers of the company and of the liquidators 
shall, as between the contributories of the company, be prima facie evidence 
of the truth of all matters purporting to be therein recorded. 

549. Inspection of books and papers by creditors and contributories.—(10 
At any time after the making of an order for the winding up of a company 
by or subject to the supervision of the Court, any creditor or contributory of 
the company may, if 18 [the Supreme Court], by rules prescribed so permit 
and in accordance with and subject to such rules but not further or otherwise, 
inspect the books and papers of the company. 

(2) Nothing in sub-section (1) shall be taken as excluding or restricting 
any rights conferred by any law for the time being in force— 

(a) on the Central or a State Government; or 

(b) on any authority or officer thereof; or 

(c) on any person acting under the authority of any such Government 

or of any such authority or officer. 

550. Disposal of books and papers of company.—(l) When the affairs of 

a company have been completely wound up and it is about to be dissolved, 

its books ard papers and those of the liquidator may be disposed of as follows 
that is to say,— 

(a) in the case of a winding up by or subject to the supervision of the 

Court, in such manner as the Court directs; 

(b) in the case of a member’s voluntary winding up, in such manner 

as the company by special resolution directs; and 

(c) in the case of a creditor’s voluntary winding up, in such manner 

as the committee of inspection or, if there is no such committee, 
as the creditors of the company may direct. 

(2) After the expiry , of five years from the dissolution of the company. 

^/^ SP ^, nSiblll I y J shal i rest on the Compaq, the liquidator, or any person to 
whom the custody of the books and papers has been committed, by reason 

interested therein PaPer n0t heing forthc °ming to any person claiming to be 

(3) 'Hie Central Government may, by rules,— 

(a), prevent for such period (not exceeding five years from the dlssolu- 

, the C f ntral Government thinks proper, 
Uw destruction of the books and papers of a company which has 
been wound up and of its liquidator; and 


It 5*** Act 65 ° f i96 °« s - i8s * 

Subs, by Act 65 of 1960, S. 189, for “the Central Government”. 
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(b) enable any creditor or contributory of the company to make renr*. 

to , the Central Government in respect of the matters 
specified in clause (a) and to appeal to the Court from an^direc. 

matte" Ch giVen by the Central Government in the 

+• Person acts in contravention of any such rules or of anv 

tion of the Central Government thereunder, he shall be piLishlbfe 

mavTxS tn^fi 3 t 5T m wh i ch may extend to six months, or with fine which 
may extend to five thousand rupees, or with both. 

551. Information as to pending liquidations.— 1 «[( 1 ) If the winding nn 
com pa ny 15 not concluded within one year after the commencement the 

liquidator shall, unless he is exempted from so doing either wholly or in’nart 
by the Central Government, within two months of the expiiy of such vear 

fhan ™ the , W1 v n< H ng u ? is at inSs of not mo?e 

than one year or at such shorter intervals, if any, as may be prescribed file 

Hnll a S-?^ m K he prescribed form and containing the prescribed particular! 

t ? by a p % r . son Qualified to act as auditor of the company, with 
respect to the proceedings in, and position of, the liquidation— 

(a) m the case of a winding up by or subject to the supervision of the 
Court, in Court; and 

_-(h) irl the case of a voluntary winding up, with the Registrar: 
Provided that no such audit as is referred to in this sub-section shall be 
necessary where the provisions of section 462 apply.] 

(2) When the statement is filed in Court under clause (a) of sub-section 
(1), a copy shall simultaneously be filed with the Registrar and shall be 
kept by him along with the other records of the company. 

(3) Any P erson stating himself in writing to be a creditor or contributory 
of the company shall be entitled, by himself or by his agent, at all reason¬ 
able times, on payment of the prescribed fee, to inspect the statement, and 
to receive a copy thereof or an extract therefrom. 

(4) Any person untruthfully stating himself to be a creditor or contri¬ 
butory for the above purpose shall be deemed to be guilty of an offence under 
section 182 of the Indian Penal Code, (45 of 1860) and shall, on the application 
of the liquidator, be punishable accordingly. 

(5) If a liquidator fails to comply with any of requirements of this section, 
he shall be punishable with fine which may extend to five hundred rupees 
for every day during which the failure continues: 

17 [Provided that if the liquidator makes wilful default in causing the 
statement referred to in sub-section (1) to be audited by a persoh. qualified 
to act as auditor of the company, the liquidator shall be punishable with 
imprisonment for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both.] 

552. Official Liquidator to make payments into the public account of India. 

—Every Official Liquidator shall, in such manner and at such times as may 
be described, pay the moneys received by him as liquidator of any company, 
into the public account of India in the Reserve Bank of India. 

553. Voluntary liquidator to make payments into Scheduled Bank.—(1) 

Every liquidator of a company, not being an Official Liquidator, shall, in such 
manner and at such times as may be prescribed, pay the moneys received by 
him in his capacity as such into a Scheduled Bank to the credit of a special 
banking account opened by him in that behalf, and called “the Liquidation 

Account of _ • j 

Company Limited 


■Company Private Limited”: 


Company” 


Provided that if the Court is satisfied that for the purpose of carrying on 
the business of the company or of obtaining advances or for any other reason, 
it is to the advantage of the creditors or contributories that the liquidators 
should have an account with any other bank, the. Court may authorise the 
liquidator to make his payments into or out of such other bank as the court 
may select; and thereupon those payments shall be made in the prescribed 
manner and at the prescribed times into or out of such other banx. 



i«Subs. by Act 65 of 1960, S. 190, for sub-section (1). 
17 Ins. by Act 65 of I960, S. 190. 
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(2) If any such liquidator at any time retains for more than ten days a 
sum exceeding five hundred rupees or such other amount as the Court may, 
on the application of the liquidator, authorise him to retain, then, unless he 
explains the retention to the satisfaction of the Court, he shall— 

(a) pay interest on the amount so retained in excess, at the rate of 
twelve per cent per annum and also pay such penalty as may be 
determined by the Registrar; 

(b) be liable to pay any expenses occasioned by reason of his default; 
and 

(c) also be liable to have all or such part of his remuneration as the 
Court may think just disallowed, and to be removed from his office 
by the Court. 

554. Liquidator not to pay moneys into private banking account. —Neither 
the Official Liquidator nor any other liquidator of a company shall pay any 
moneys received by him in his capacity as such into any private banking 
account. 


555. Unpaid dividends and undistributed assets to be paid into the Com¬ 
panies Liquidation Account. — 18 [(1) Where any company is being wound up, 
if the liquidator has in his hands or under his control any money representing— 

(a) dividends payable to any creditor which had remained unpaid for 
six months after the date on which they were declared, or 

(b) assets refundable to any contributory which have remained undistri¬ 
buted for six months after the date on which they became refundable, 

the liquidator shall forthwith pay the said money into the public account of 
India in the Reserve Bank of India in a separate account to be known as the 
Company’s Liquidation Account.] 


(2) The liquidator shall, on the dissolution of the company, similarly pay 
mto the said account any money representing “[unpaid] dividends or undistri¬ 
buted assets in his hands at the date of dissolution. 

(3) The liquidator shall, when making any payment referred to in sub¬ 
sections (1) and (2), furnish to such officer as the Central Government may 
appoint in this behalf, a statement in the prescribed form, setting forth, in 
respect of all sums included in such payment, the nature of the sums, the 
names and last known addresses of the persons entitled to participate therein, 
the amount to which each is entitled and the nature of his claim thereto, and 
such other particulars as may be prescribed. 

t (4 > The liquidator shall be entitled to a receipt from the Reserve Bank of 
U iC° T any J noney p ? id to *t under sub-sections (1) and (2); and such receipt 
SllaI Vi\ e TX 7 ii eoec tual discharge of the liquidator in respect thereof. 

. .w V“ e f® the company is being wound up by the Court, the liquidator 
snail make the payments referred to in sub-sections (1) and (2) by transfer 
rrom the account referred to in section 552. 

the company is being wound up voluntarily or subject to the 
Co . u ^» t he liquidator shall, when filing a statement in pursu- 
^ of sectl °n 551, indicate the sum of money which is 
to the Reserve Bank of India under sub-sections (1) and (2) of this 
section which he has had in his hands or under his control during the six 

5ian th wS^ e ? m ^+ the *5 ate the said statement is brought down, and 

*° urteen . da ys;of the date of filing the said statement, pay that 
51101 the Companies Liquidation Account. 

■ t? R er5 . on claiming to be entitled to any money paid into the 

umSr^?r£i ql ^ atl0n *^Account (whether paid in pursuance of this section or 
f ”the provisions of any previous companies law) may apply to the Court 
for an order for payment thereof, and the Court, if satisfied that the ne?son 

due? titled ' may makG an ° rder £or the Parent to thatperLTof 

tn that b i for «making such an order, the Court shall cause a notice 

?- d orx °*£ cer as the Cent ral Government may appoint in this 
° f GaUmg ™ the offic cr to show cause within one month from the date 
of the service of the notice why the order should not be made atG 

claiming as aforesaid may, instead of applying to the 
m a fPly 1° the Central Government for an order for pavment of the 

a ? d the Central Government may, if satisfied whether on a 
rt fleate by the liquidator or the Official Liquidator or otherwise, that such 

Jof U £ S - £ y 65 of 1%0 > s - 191 > f or sub-section (1). 

16 by S. 191, ibid, for "unclaimed”. 
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Wnm“ m pu^Tanee ot th „ at n ° 

« ,is is, sr"iL?f a ^'Ser^»?j^nsa —« 

years, shall be transferred to the general revenue account nf fh^rL^tLi ^ 

cJJ? ien V' 7 \ )Ut 5 i° any mone y so transferred may be preferred under sub^ 

sha11 be dealt Wlth as i* such transfer had not been made the 
of d revenue ny ’ ^ payment on the claim bein e treated as an order for refimd 

hi™ liquidator retaining any money which should have been paid by 

him into the Companies Liquidation Account under this section shall_ y 

(a) pay mterest on the amount retained at the rate of twelve per cent 

per annum, and also pay such penalty as may be determined by the 
Kegi^trar: 

*• [Provided that the Central Government may in any proper case remit 
either in part or m whole the amount of interest which the liquidator is requir¬ 
ed to pay under this clause;] 

(b) be liable to pay expenses occasioned by reason of his default; and 

(c) where the winding up is by or under the supervision of the Court, 
also be liable to have all or such part of his remuneration as the 
Court may think just to be disallowed, and to be removed from his 
office by the Court. 


556. Enforcement of duty of liquidator to make returns, etc.—(1) If any 

liquidator who has made any default in filing, delivering or making any return, 
account or other document, or in giving any notice which he is by law required 
to file, deliver, make or give, fails to make good the default within fourteen 
days after the service on him of a notice requiring him to do so, the Court 
may, on an application made to the Court by any contributory or creditor of 
the company or by the Registrar, make an order directing the liquidator to 
make good the default within such time as may be specified in the order. 

(2) Any such order may provide that all costs of and incidental to the 
application shall be borne by the liquidator. 

(3) Nothing in this section shall be taken to prejudice the operation of 
any enactment imposing penalties on a liquidator in respect of any such default 
as aforesaid. 


Supplementary Powers of Court 


557. Meetings to ascertain wishes of creditors or contributories.—(1) In 
all matters relating to the winding up of a company, the Court may— 

(a) have regard to the wishes of creditors or contributories of the com¬ 
pany, as proved to it by any sufficient evidence; 

(b) if it thinks fit for the purpose of ascertaining those wishes, direct 
meetings of the creditors or contributories to be called, held and 
conducted in such manner as the Court directs; and 

(c) appoint a person to act as chairman of any such meeting and to 

report the result thereof to the Court. _ , ,, 

(2) When ascertaining the wishes of creditors, regard shall be had to the 

value of each creditor’s debt. .. . . , . „ . , „, . 

(3) When ascertaining the wishes of contributories, regard shall be had to 

the number of votes which may be cast by each contributory. 

558 Court or person before whom affidavit may be sworn.—(1) Any 
affidavit required to be sworn under the provisions, or for the purposes, of 


(a) in India, before any Court, Judge or person lawfully authorised to 

take and receive affidavits; and _ . ,.... 

(b) in any other country, either before any Court . Jl ?n S< thnt Country or 
fully authorised to take and receive affidavits in that country or 

before an Indian Consul or \ ice-Consul. ^ 
m All Courts Judges, Justices. Commissioners and persons acting judicial- 


20 Ins. by Act 65 of 1960, S. 191. 

21 Explanation omitted by Act 62 


of 1956, S. 2 and Sch. 


(w.e.f. 1-11-1956). 
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ed, appended or subscribed to any such affidavit or to any other document to 
be used for the purposes of this Part. 

Provisiorts as to Dissolution 


559. Power of Court to declare dissolution of company void.—(1) Where 

a company has been dissolved, whether in pursuance of this Part or of section 
394 or otherwise, the Court may at any time within two years of the date of 
the dissolution, on application by the liquidator of the company or by any 
other person who appears to the Court to be interested, make an order, upon 
such terms as the Court thinks fit, declaring the dissolution to have been void; 
and thereupon such proceedings may be taken as might have been taken if 
the company had not been dissolved. 

(2) It shall be the duty of the person on whose application the order was 
made, within “[thirty] days after the making of the order or such further time 
as the Court may allow, to file a certified copy of the order with the Registrar 
who shall register the same; and if such person fails so to do, he shall be 
punishable with fine which may extend to fifty rupees for every day during 
which the default continues. 


5fiO. Power of Registrar to strike defunct company off register._( 1 ) 

Where the Registrar has reasonable cause to believe that a company is not 
carrying, on business or in operation, he shall send to the company by post 
a letter inquiring whether the company is carrying on business or in operation. 

(2) If the Registrar does not within one month of sending the letter 
receive any answer thereto, he shall, within fourteen days after the expiry 
of the month, send to the company by post a registered letter referring to 
the first letter and stating that no answer thereto has been received and that, 
if an answer is not received to the second letter within one month from the 
date thereof, a notice will be published in the Official Gazette with a view to 
striking the name of the company off the register. 

_ l 3 L If tbe Re g is trar either receives an answer from the company to the 
effect that it is not carrying on business or in operation, or does not within 
one month after sending the second letter receive any answer, he may publish 
m the Official Gazette, and send to the company by registered post, a notice 
tnat, at the expiration of three months from the date of that notice, the 
name of the company mentioned therein will, unless cause is shown to the 
contrary be struck off the register and the company will be dissolved. 

. „ (4) If ’ l P, any case where a company is being wound up, the Registrar 
thf 5£ a ? onal >le cause to believe either that no liquidator is acting, or that 
^j ir f °f the c ° m P an y have been completely wound up, and any returns 
required to be made by the liquidator have not been made for a period of 
f 1 *, consecutive months, the Registrar shall publish in the Official Gazette 
?n^ subSct?on h ^^company or the liquidator, if any, a like notice as is provided 

_ .* 5) the expiry of the time mentioned in the notice referred to in sub- 

secuon (3) or (4), the Registrar may, unless cause to the contrary is previously 
notw? £ y th f . com P an y- strike its name off the register, and shall publish 
rWl m the Gazette; and on the publication in the Official 

Gazette of this notice, the company shall stand dissolved: 

Provided that— 

(a) the liability, if any of every director, the managing agent, secre- 

ies and treasurers, manager or other officer who was exercising 
?£Tn POW ?- r of mana 8 eman t, and of every member of the company, 
ffi^solved^and an< * may be enforced as the company had not been 

(b) nothing in this sub-section shall affect the power of the Court to 
register 5 3 company the name of which has been struck off the 

the pnmrinv company, or any member or creditor thereof, feels aggrieved by 

mfde hv having been st ™<* the register, the Court, on an application 
fW? £ y ^company, member or creditor before the expiry of twenty years 

S 5 e t ^ bl ;? tl0n 111 the ° fficial Ga2et£c of the notice afores^d may r if 

or n l C 7 any wa & at - the time of the striking off carr^nj’on 
Dusiness or in operation or otherwise that it is just that the company be 

22 Subs, by Act 31 of 1965, S. 62 and Sch., for “twenty-one” (w.ei. 15-10-1965). 
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register; and^h^Court °may *by th^orde^^i^such d° be f . restored to the 

- a “ sis£S 

ed to 7) thi P ?| n pa a u5St lf l ed C ° P ^ *° f * the or ? er under sub-section (6) being deliver- 
tb f Registrar for registration, the company shall be deemed to havp 

continued in existence as if its name had not been struck off 

1**2 ° r n ° tiCe to be - sent under this section to a company may be 
addressed to the company at its registered office, or, if no office has been 

registered, to the care of some director, the managing agent, secretaries and 

manS 1 mana ger, or other officer of the company, or if there is no director, 
managing agent, secretaries and treasurers, manager or officer of the company 
whose name and address are known to the Registrar, may be sent to each of 
persons who subscribed the memorandum, addressed to him at the 
address mentioned in the memorandum. 

. A " ot i ce to . *? e . nt under section to a liquidator may be addressed 

to the liquidator at his last known place of business. 


Part VIII 


APPLICATION OF ACT TO COMPANIES FORMED OR 
REGISTERED UNDER PREVIOUS COMPANIES LAWS 

561. Application of Act to companies formed and registered under previ¬ 
ous companies laws. —This Act shall apply to existing companies as follows— 

(a) in the case of a limited company other than a company limited by 
guarantee, this Act shall apply in the same manner as if the com¬ 
pany had been formed and registered under this Act as a company 
limited by shares; 

(b) in the case of a company limited by guarantee, this Act shall apply 
in the same manner as if the company had been formed and 
registered under this Act as a company limited by guarantee; and 

(c) in the case of a company other than a limited company, this Act 
shall apply in the same manner as if the company had been formed 
and registered under this Act as an unlimited company: 

Provided that— 

(i) nothing in Table A in Schedule I shall apply to a company 
formed and registered under Act 19 of 1857 and Act 7 of 1860 
or either of them, or under the Indian Companies Act, 1866 (X 
of 1866) or the Indian Companies Act, 1882 (VI of 1882); 

(ii) reference, express or implied, to the date of registration shall 
be construed as a reference to the date at which the company 
was registered under the previous companies law concerned. 


562. Application of Act to companies registered but not formed under 
previous companies laws. —This Act shall apply to every company registered 
but not formed under any previous companies law in the same manner as it 
is in Part IX of this Act declared to apply to companies registered but not 

formed under this Act: _ . . .. 

Provided that reference, express or implied, to the date of registration 
shall be construed as a reference to the date at which the company was regis- 
teted under the-previous companies law concerned. 

563. Application of Act to unlimited companies registered under previous 
companies laws.— This Act shaU apply to every unlimited company registered 
as a limited company in pursuance of any previous companies law, in tne 
same Zn^er as it applies to an unlimited company registered m pursuance 

of this Act as a limited company: . „ .. r -<,iQtratinn 

PrnviHpd that reference, express or implied. to the date of re 0 istration 

chall he construed Is a reference to the date at which the company was 

relistered as limited company under the previous companies law concerned. 

564 Mode of transferring shares in the case of ■companies register«e 
may direct. 
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COMPANIES AUTHORISED TO REGISTER UNDER THIS ACT 

565. Companies capable of being registered.— (l) With the exceptions and 
subject to the provisions contained in this section— 

(a) any company consisting of seven or more members, which was in 
existence on the first day of May, 1882, including any company 
registered under Act No. 19 of 1857 and Act No. 7 of 1860 or either 
of them or under any laws or law in force in a Part B State, 
corresponding to those Acts or either of them; and 

(b) any company formed after the date aforesaid, whether before or 
after the commencement of this Act, in pursuance of any Act of 
Parliament other than this Act or of any other Indian law (includ¬ 
ing a law in force in a Part B State), or of any Act of Parliament 
of the United Kingdom or Letters Patent in force in India, or being 
otherwise duly constituted according to law, and consisting of seven 
or more members; 

may at any time register under this Act as an unlimited company, or as a 
company limited by shares, or as a company limited by guarantee; and the 
registration shall not be invalid by reason only that it has taken place with 
a view to the company’s being wound up: 


Provided that— 

(i) a company registered under the Indian Companies Act, 1882 (VI 
of 1882) or under the Indian Companies Act, 1913 (VII of 1913) shall 
not register in pursuance of this section; 

(ii) a company having the liability of its members limited by any Act 
of Parliament other than this Act or by any other Indian law 
(including a law in force in a Part B State), or by any Act of 
Parliament of the United Kingdom or .Letters Patent in force in 
India, and not being a joint stock company as defined in section 
56b, shall not register in pursuance of this section; 

(m) a company having the liability of its members limited by any Act 
of Parliament other than this Act or by any other Indian law 
(including a law in force in a Part B State) or any Act of Parlia¬ 
ment of the United Kingdom or Letters Patent in force in India, 
shall not register in pursuance of this section as an unlimited com¬ 
pany or as a company limited by guarantee; 

?c£ 0n lP^? y that is - not a ^ oint stock company as defined in section 
566 shall not register in pursuance of this section as a company 
limited by shares; 

(u) a company shall not register in pursuance of this section without 
the assent of a majority of such of its members as are present in 
person, or where proxies are allowed, by proxy, at a general meet¬ 
ing summoned for the purpose; 

<vi) ykcrea company not having the liability of its members limited 
by any Act of Parliament or any other Indian law (includin'* a 
law in force in a Part B State) or bv anv Art nf Pnriio^ b , 

the United Kingdom or Letters Patent in force in India is about to 

35 JSs?M a fK a n Umit ^ 4 . c ° m P an y. the majority required to assent as 
shaU consis t of not less than three-fourths of the members 

me^ting;^ person * or where Proxies are allowed, by proxy, at the 

(Vii) SSE? + a c ?™Pany is about to register as a company limited bv 
guarantee, the assent to its being so registered shall be accompani- 

de # C it ring that each member undertakes to P con- 
t he assets of tlle company, in the event of its being wound 
up while he is a member, or within one year after he biases to 
be a member, for payment of the debts and liabilities of the com- 
& y or h °* 811011 debts and liabilities as may have been contracted 
he ceases to be a member, and of the costs chareS and 

SSFZSLXZ ♦ W !? ding up ’ and for the adjustment of the JLhts of 
toe contributories among themselves, such amount as mnv hi 
/ox _ required, not exceeding a specified amtfunt. y be 
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ofp^an®" ™ he . re ° f at “he o£°th^ActlsT5™“Adm 

566. Definition of ^joint-stock com nan v** (i \ 

fnr ?tl e Way “ d R? rtl 7 the other, and formed on the principle of havine 

persons: the h ° lderS ° £ those shares or that *t?ck and no X? 

s hall (2 he S dS m a J°* mP K ny ' When tegisdered Wlth limited liabihty under this Act 
snail be deemed to be a company limited by shares. 

Re 9 uirements for registration of joint-stock companies.—Before the 

?, UrS S anC " ° f ^15 Part of a joint-stock company, there shall 
be delivered to the Registrar the following documents: — 

(a) a list showing the names, addresses and occupations of all persons 
who on a day named in the list, not being more than six clear 
days before the day of registration, were members of the company, 
With the addition of the shares or stock held by them respectively, 
distinguishing, m cases where the shares are numbered, each share 
by its number; 

(b) a copy of any Act of Parliament or other Indian law, Act of Parlia¬ 
ment of the United Kingdom, Royal Charter, Letters Patent deed 
of settlement, deed of partnership or other instrument constituting 
or regulating the company; and 

(c) if the company is intended to be registered as a limited company, 
a statement specifying the following particulars: — 

(i) the nominal share capital of the company and the number of 
shares into which it is divided or the amount of stock of which 
it consists; 

(ii) the number of shares taken and the amount paid on each share; 

(iii) the name of the company, with the addition of the word 
“Limited” or “Private Limited” as the case may require, as the 
last word or words thereof; and 

(ii>) in the case of a company intended to be registered as a com¬ 
pany limited by guarantee, a copy of the resolution declaring 
the amount of the guarantee. 

568. Requirement for registration of companies not being joint-stock com¬ 
panies. —Before the registration in pursuance of this Part of any company not 
being a joint-stock company, there shall be delivered to the Registrar the 
following documents: — 

(a) a list showing the names, addresses and occupations of the directors, 
the managing agent, if any, the secretaries and treasurers, if any, 
and the manager, if any, of the company; 

(b) a copy of any Act of Parliament or other Indian law, Act of 

Parliament of tha United Kingdom, Letters Patent, deed of settle¬ 
ment, deed of partnership or other instrument constituting or regu¬ 
lating the company; and . , 

(c) in the case of a company intended to be registered as a company 
limited by guarantee, a copy of the resolution declaring the amount 

of the guarantee. 

569. Authentication of statements of existing companies. —The list of 
members and directors and any other particulars relating to the company 
required to be delivered to the Registrar shall be duly verified by the declara¬ 
tion of any two or more directors or other principal officers of the company. 

570. Power of Registrar to require evidence as to nature of company.-— 

The Registrar may require such evidence as he thinks ^e^^ for the pur- 
pose of satisfying himself whether any company proposing to be registered 
is or is not a joint-stock company as defined m section 566. 

571 Notice to customers on registration of banking company with Ihnited 

qM^t^compw^der this Part . 

23 The words “or in the Statement of Jammu and Kashmir” omitted by Act 62 of 
1956, 9. 2 and Sch. (w .el. 1-11-1956). 
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it shall at least thirty days before so registering, give notice of its inten¬ 
tion so’ to register, to every person who has a banking account with the 
company, either by delivery of the notice to him, or by posting it to him at, 
or delivering it at, his last known address. . , , 

(2) If the banking company omits to give the notice required by sub¬ 
section (1), then, as between the company and the person for the time being 
interested in the account in respect of which the notice ought to have been 
given and so far as respects the account down to the time at which notice 
is given, but not further or otherwise, the certificate of registration with 
limited liability shall have no operation. 

572. Change of name for purposes of registration. —Where the name of a 
company seeking registration under this Part is one which in the opinion 
of the Central Government is undesirable, the company may, with the 
approval of the Central Government signified in writing, change its name 
with effect from the date of its registration under this Part: 

Provided that the like assent of the members .of the company shall be 
required to the change of name as is required by section 565 to the registra¬ 
tion of the company under this Part. 

573. Addition of “Limited” or “Private Limited” to name. —When a com¬ 
pany registers in pursuance of this Part with limited liability, the word 
“Limited” or the word “Private Limited” as the case may be, shall form 
and be registered as, the last word or words of its name: 

Provided that this section shall not be deemed to exclude the operation 
of section 25. 

574. Certificate of registration of existing companies. —On compliance 
with the requirements of this Part with respect to registration, and on pay¬ 
ment of such fees, if any, as are payable under Schedule X, the Registrar 
shall certify under his hand that the company applying for registration is 
incorporated as a company under this Act, and in the case of a limited com¬ 
pany that it is limited and thereupon the company shall be so incorporated. 

575. Vesting of property on registration. —All property, movable and 
immovable (including actionable claims), belonging to or vested in a company 
at thq date of its registration in pursuance of this Phrt, shall, on such 
registration, pass to and vest in the company as incorporated under this Act 
for all the estate and interest of the company therein. 

576. Saving for existing liabilities. —The registration of a company in 
pursuance of this Part shall not affect its rights or liabilities in respect of 
any debt or obligation incurred, or any contract entered into, by, to, with, 
or on behalf of, the company before registration. 

577. Continuation of pending legal proceedings. —All suits and other legal 
proceedings taken by or against the company, or any public officer or member 
thereof, which are pending at the time of the registration of a company in 
pursuance of this Part, may be continued in the same manner as if the 
registration had not taken place: 

Provided that execution shall not issue against the property or person 
of ‘any individual member of the company on any decree or order obtained 
in any such suit or .proceeding; but, in the event of the property of the com¬ 
pany being insufficient to satisfy the decree or order, an order may be obtain¬ 
ed for winding up the company. 

578. Fifed of registration under Part.— (1) When a company is registered 
in pursuau.ee of this Part, sub-sections (2) to (7) shall apply. 

(2) All provisions contained in any Act of Parliament or other Indian 
law, or other instrument constituting or regulating the company, including, in 
the case of a company registered as a company limited by guarantee, the 
resolution declaring the amount of the guarantee, shall be deemed to be condi¬ 
tions and regulations of the company, in the same manner and with the same 
incidents as if so much thereof as would, if the company had been formed 
under this Act, have been required to be inserted in the memorandum, were 
contained in a registered memorandum, and the residue thereof were contain¬ 
ed in registered articles. 

(3) All the provisions of this Act shall apply to the company and the 
members, contributories and creditors thereof, in the same manner in all 
respects as if it had been formed under this Act, subject as follows: — 

(o) Table A in Schedule I shall not apply unless and except in so far 
as it is adopted by special resolution; 
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(b) the provisions of this Act relating to the numbering of shares shall 

numbered; t0 ^ Jomt - stock whose Shares a A not 

(c) subject to the provisions of this section, the company shall not 

Jjf^e power to alter ar *3 provisions contained in any Act of Parlia- 
° r , °^_ er Indian law relating to the company; 

^ P r °y isions °. f tllis section, the company shall not have 

power, without the sanction of the Central Government to alter 
any provision contained in any Act of Parliament of the United 

<o\ £ ir?gdom ’ Royal Charter or Letters Patent, relating to the company; 

(e) the company shall not have power to alter any provision contained 
m any Act of Parliament or other Indian law or in any Act of 
Parliament of the United Kingdom, Royal Charter or Letters Patent 
with respect to the objects of the company; 

( 7 ) in the event of the company being wound up, every person shall 
be a contributory, in respect of the debts and liabilities, of the 
company contracted before registration, who is liable to pay or 
contribute to the payment of any debt or liability of the company 
contracted before registration, or to pay or contribute to the pay¬ 
ment of any sum for the adjustment of the rights of the members 
among themselves in respect of any such debt or liability; or to 
pay or contribute to the payment of the costs, charges and expenses 
of winding up the company, so far as relates to such debts or 
liabilities as aforesaid; 

( 9 ) in the event of the company being wound up, every contributory 
shall be liable to contribute to the assets of the company, in the 
course of the winding up, all sums due from him in respect of any 
such liability as aforesaid; and in the event of the death or insol¬ 
vency of any contributory, the provision of this Act with respect to 
the legal representatives of deceased contributories, or with respect 
to the assignees of insolvent contributories, as the case may be, 
shall apply. 

(4) The provisions of this Act with respect to— 

(a) the registration of an unlimited as a limited company; 

(b) the powers of an unlimited company 6n registration as a limited 
company, to increase the nominal amount of its share capital and 
to proyide that a portion of its share capital shall not be capable 
of being called up except in the event of winding up; 

(c) the power of limited company to determine that a potjion of its 
share capital shall not be capable of being called up except in the 
event of winding up; 

shall apply, notwithstanding any provisions contained in any Act of Parliament 
or other Indian law, or other instrument constituting or regulating the 
company. 

(5) Nothing in this section shall authorise the company to alter any such 
provisions contained in any instrument constituting or regulating the com¬ 
pany as would, if the company had originally been formed under this Act, 
have been required to be contained in the memorandum and are not authorised 

t0 b ?6) a None of the*provisions of this Act (apart from those of section 404) 
shall derogate from any power of altering its constitution or 
mav be vested in the company, by virtue of any Act of Parliament or otner 
Indian law or other instrument constituting or regulating the company. 

(71 In this section the expression “instrument” includes deed of settle¬ 
ment,^ deed 'of pfiSe^hip Ac^of Parliament of the United Kingdom, Royal 

Charter and Letters Patent. , , . 

*»79 Power to substitute memorandum and articles for deed of settlement. 

Z srjfsesa 

under this section with the copy of the altered memo- 

<■> sars.stsrs’s■ pr, ““ “ fy ,h * 

<W t °hV^bSftuUdm” lrand^ er ^d° n article g s shall apply to the com- 
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pany in the same manner as if it were a company registered under 
this Act with that memorandum and those articles, and the com¬ 
pany’s deed of settlement shall cease to apply to the company 
(3) An alteration under this section may be made either with or without 
any alteration of the objects of the company under this Act. 

y (4) In this section, the expression “deed of settlement includes any 
deed of partnership, Act of Parliament of the United Kingdom, Royal Charter 
or Letters Patent, or other instrument constituting or regulating the company, 
not being an Act of Parliament or other Indian law. 

580 Power of Court to stay or restrain proceedings. —The provisions of 
this Act with respect to staying and restraining suits and other legal proceed¬ 
ings against a company at any time after the presentation of a petition lor 
winding up before the making of a winding up order, shall, in the case of a 
company registered in pursuance of this Part, where the application to stay 
or restrain is by a creditor, extend to suits and other legal proceedings against 
any contributory of the company. 


581. Suits stayed on winding up order. —Where an order has been made 
for winding up, or a provisional liquidator has been appointed for, a company 
registered in pursuance of this Part, no suit or other legal proceeding shall be 
proceeded with or commenced against the company or any contributory of 
the company in respect of any debt of the company, except by leave of the 
Court and except on such terms as the Court may impose. 


Part X 


WINDING UP OF UNREGISTERED COMPANIES 

582. Meaning of “unregistered company”.—For the purposes of this Part, 
the expression “unregistered company”— 

(a) shall npt include— , _ .. 

(i) a railway company incorporated by any Act of Parliament or 

other Indian law or any Act of Parliament of the United 
Kingdom; 

(ii) a company registered under this Act; or 

(iii) a company registered under any previous companies law and 

not being a company the registered office whereof was in 
Burma, Aden or Pakistan immediately before the separation 
of that country from India 24 * * *; and 

(b) save as aforesaid, shall include any partnership, association or com¬ 

pany consisting of more than seven members 23 [at the time when 
the petition for winding up the partnership, association or com¬ 
pany, as the case may be, is presented before the Court]. 

583. Winding up of unregistered companies.—■( 1) Subject to the provisions 
of this Part, any unregistered company may be wound up under this Act, and 
all the provisions of this Act with respect to winding up shall apply to an 
unregistered company, with the exceptions and additions mentioned in sub¬ 
sections (2) to (5). 

(2) For the purpose of determining the Court having jurisdiction in the 
matter of the winding up, an unregistered company shall be deemed to be 
registered in the State where its principal place of business is situate or, if it 
has a principal place of business situate in more than one State, then, in each 
State where it has a principal place of business; and the principal place of 
business situate in that State in which proceedings are being instituted shall, 
for all the purposes of the winding up, be deemed to be the registered office 
of the company. 

(3) No unregistered company shall be wound up under this Act volun¬ 
tarily or subject to the supervision of the Court. 

(4) The circumstances in which an unregistered company may be wound 
up are as follows:— 

(a) if . the company is dissolved, or has ceased to carry on business, or 

is carrying on business only for the purpose of winding up its 

(b) if the company is unable to pay its debts; 

(c) if the Court is of opinion that it is just and equitable that the 

company should be wound up. 


24 Certain words omitted by Act 62 of 1956, S. 2 and Sch. (w.ei. 1-11-1956). 

25 Ins. by Act 65 of 1960, S. 192. 

LCL -46 
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ed to 5 be A unabmfp r ay UsTbg- 3U> £ ° r th<? V UtV0Ses of this Act . «* deem- 

(a) if a creditor, by assignment or otherwise, to whom the company is 

indebted in a sum exceeding five hundred rupees then due has 
served on the company, by leaving at its principal place of busi¬ 
ness, or by delivering to the secretary, or some director, manag¬ 
ing agent, secretaries and treasurers, manager or principal officer 
of the company, or by otherwise serving in such manner as the 
Court may approve or direct, a demand under his hand requir¬ 
ing the company to pay the sum so due, and the company has 
for three weeks after the service of the demand, neglected to 
pay the sum or to secure or compound for it to the satisfaction 
of the creditor; 

(b) if any suit or other legal proceeding has been instituted against 

any member for any debt or demand due, or claimed to be due, 
from the company, or from him in his character of member, and 
notice In writing of the institution of the suit or other legal 
proceeding having been served on the company by leaving the 
same at its principal place of business or by delivering it to secre¬ 
tary, or some director, managing agent, secretaries and treasurers, 
manager or principal officer of the company or by otherwise 
serving the same in such manner as the Court may approve or 
direct, the company has not, within ten days after the service of 
the notice— 

(i) paid, secured or compounded for the debt or demand; or 

(ii) procured the suit or other legal proceeding to be stayed; or 

(iii) indemnified the defendant to his satisfaction against the suit or 

other legal proceedings, and against all costs, damages and 
expenses to be incurred by him by reason of the same; 

(c) if execution or other process issued on a decree or order of any 

Court in favour of a creditor against the company, or any member 
thereof as such, or any person authorised to be sued as nominal 
defendant on behalf of the company, is returned unsatisfied in 
whole or in part; 

(d) if it is otherwise proved to the satisfaction of the Court that the 

company is unable to pay its debts. . 

5»4. Power to wind up foreign companies, although dissolved. —Where a 
body corporate incorporated outside India which has been carrying on busi¬ 
ness in India, ceases to carry on business in India, it may be wound up as 
an unregistered company under this Part, notwithstanding that the body 
corporate has been dissolved or otherwise ceased to exist as such under or 
by virtue of the laws of the country under which it was incorporated. 

585 Contributories in winding up of unregistered company. —(1) In the 
event of an unregistered company being wound up, every person shall be 
deemed to be a contributory, who is liable to pay, or contribute to the pay¬ 
ment of— 

(a) any debt or liability of the company; or 

(b) any sum for the adjustment of the .rights of the members among 

themselves; or . ,, 

(c) the costs, charges and expenses of winding up the-company. 

(2) Every contributory shall be liable to contribute to the assets of the- 
company all sums due from him in respect of any liability to pay or contri- 

bUte f 3 a f In f °th e e ev4nt of the death br insolvency of any contributory, the provi- 
s ions' of this Act with respect to the legal representatives of deceased contri¬ 
butories, or with .^respect to the assignees of ihs*flv£nt contributories, as the 

case may be, shali apply. . . . ... . f 

586 Power to stay or restrain proceedings.—The provisions ot this Act 

with respect to | £ f e f petiUon^r wSSnfup and 

-n-rsssssas? 

SSmSSSsSot- - - - - - 
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588. Directions as to property in certain cases.—(1) If an unregistered 
company has no power to sue and be sued in a common name, or if for any 
reason it appears expedient, the Court may, by the winding up order or by 
any subsequent order, direct that all or any part of the property, movable or 
immovable (including actionable claims), belonging to the company or held 
by trustees on its behalf, shall vest in the Official Liquidator by his official 
name; and thereupon the property or the part thereof specified in the order 
shall vest accordingly. 

(2) The Official Liquidator may, after giving such indemnity, if any, as 
the Court may direct, bring or defend in his official name any suit or legal 
proceeding relating to that property, or which it is necessary to bring or defend 
for the purpose of effectually winding up the company and recovering its 
property. 

589. Provisions of Part cumulative.—( 1 ) The provisions of this Part with 
respect to unregistered companies shall be in addition to and not in derogation 
of, any provisions hereinbefore in this Act contained with respect to the 
winding up of companies by the Court. 

(2) The Court or Official Liquidator may exercise any powers or do any 
act in the case of unregistered companies which might be exercised or done 
by the Court or Official Liquidator in winding up companies formed and regis¬ 
tered under this Act: 

Provided that an unregistered company shall not, except in the event of 
its being wound up, be deemed to be a company under this Act, and then 
only to the extent provided by this Part.* 

590. Saving and construction of enactments conferring power to wind up 
partnership, association or company in certain cases.—Nothing in this Part 
shall affect the operation of any enactment which provides for any partner¬ 
ship, association or company being wound up, or being wound up as a com¬ 
pany or as an unregistered company, under the Indian Companies Act, 1913 
(VII of 1913) or any Act repealed by that Act: 

Provided that references in any such enactment to any provision contain¬ 
ed in the Indian Companies Act, 1913 (VII of 1913) or in any Act repealed 
by that Act shall be read as references to the corresponding provision, if any 
contained in this Act. 

Part XI 

COMPANIES INCORPORATED OUTSIDE INDIA 


Provision as to Establishment of Places of Business in India 

591. Application of sections 592 to 602 to foreign companies.—T (1) 1 Sec¬ 
tions 592 to 602, both inclusive, shall apply to all foreign companies, that is 
to say, companies falling under the following two classes, namely* — 

(a) companies incorporated outside India which, after the commence- 
ment of this Act, establish a place of business within India; and 
( 0 ) companies incorporated outside India which have, before the com¬ 
mencement of this Act, established a place of business within 
India and continue to have an established place of business within 
India at the commencement of this Act. 

i M Notwithstanding anything contained in sub-section (I), where not 

less than fifty per cent of the paid-up share capital (whether equity or prefer- 
T«S?„° r P, ai 2 ly . e( l ui ty and partly preference) of a company incorporated outside 
India and having an established place of business in India, is held by one or 
more citizens of India or by one or more bodies corporate incorporated in 

°I- mor £ f ltizeils ° f 111(118 and one or more bodies corporate 
iSmS?iiSh whether srngly or in the aggregate, such company shall 

compiy with such of the provisions of this Act as may be prescribed with regard 

in India^usiness earned on by it in India, as if it were a company incorporated 

592. Documents, etc., to be delivered to Registrar by foreign comnanlw 

I ? dl f.T (1) F OTei ^ com Pauios Which, after the com- 
this Act, establish a place of business within India shall within 

KSS&. &g O iit^0 e n^ bUShment 0f the Place ° f business, deliver 

*>y the companies (Amend.) Act, 1974. ' " ~ 

Subs, by Act 31 of 1965, S. 62 and Sch., for "one month” (w.ei. 15-10-1965). 
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(a) a certified copy of the charter, statutes, or memorandum and articles 

tjje company or other instrument constituting or defining the 

° f the com pany; and, if the instrument is not il the 
English language, a certified translation thereof; 

Jjy of t the ^l^tered or principal office of the company; 

(c) a hst of the directors and secretary of the company, containing the 

P artlculars mentioned in sub-section (2); 5 

(a) the name and address or the names and addresses of some one or 
more persons resident in India, authorised to accept on behalf of 
the company service of process and any notices or other docu- 
me nts required to be served on the company; and 
(e) the full address of the office of the company in India which is to be 
/ox rrii_ deemed its principal place of business in India. 

* „ • rhe i 1 . st r efe n-ed to in clause (c) of sub-section (1) shall contain the 

following particulars, that is to say: — 

(a) with respect to each director, 

(i) in the case of an individual, his present name and surname in 
full, any former name or names and surname or surnames 
in full, his usual residential address, his nationality, and if 
that nationality is not the nationality of origin, his nation¬ 
ality of origin, and his business occupation, if any, or if he 
has no business occupation but holds any other directorship 
or directorships, particulars of that directorship or of some 
one of those directorships; and 

( H ) in the case of a body corporate, its corporate name and register¬ 
ed or principal office; and the full name, address, nationality, 
and nationality of origin, if different from that nationality, 
of each of its directors; 

(b) with respect to the secretary, or where there are joint secretaries, 

with respect to each of them— 

(i) in the case of an individual, his present name and surname, any 

former name or names and surname or surnames, and his usual 
residential address; and 

(ii) in the case of a body corporate, its corporate name and register¬ 

ed or principal office: 

Provided that, where all the partners in a firm are joint secretaries of the 
company, the name and principal office of the firm may be stated instead of 
the particulars mentioned in clause (b) of this sub-section. 

(3) Clauses (2) and (3) of the Explanation to sub-section (1) of section 
303 shall apply for the purpose of the construction of references in sub-section 
(2) to present and former names and surnames as they apply for the purposes 
of the construction of such references in sub-section (1) of section 303. 

(4) Foreign companies, other than those mentioned in sub-section (1), shall, 
if they have not delivered to the Registrar before the commencement of this 
Act the documents and particulars specified in sub-section (1) of section 277 
of the Indian Companies Act, 1913, (VII of 1913) continue to be subject to 
the obligation to deliver those documents and particulars in accordance with 
that Act. 

593. Return to be delivered to Registrar by foreign company where docu¬ 
ments, etc., altered.— If any alteration is made or occurs in— 

(a) the charter, statutes, or memorandum and articles of a foreign com¬ 

pany or other instrument constituting or defining the constitution 

of a foreign company; or 

(b) the registered or principal office of a foreign company, or ^ 

(C) the directors or secretary of a foreign company . • Pt 

(d) the name or address of any of the persons authorised to accept service 

on behalf of a foreign company; or . T ,. . 

(e) the principal place of business of the company in inaia, . 

the company shall, within the prescribed time, deliver to theL^luo,? 
registration a return containing the prescribed particulars of the alteration. 

594. Accounts of foreign company.— (1) Every foreign company shall, in 

~ nmmMmmmm 

28 Certain words omitted by Act 31 of 1965, S. 57 (w.ei. 15-10-1965). 
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under the provisions of this Act it would, if it had been a com¬ 
pany within the meaning of this Act, have been required to 
make out and lay before the company in general meeting; and 

(b) deliver three copies of those documents to the Registrar: 

Provided that the Central Government may, by notification in the official 
Gazette, direct that, in the case of any foreign company or class of foreign 
company the requirements of class (a) shall not apply, or shall apply subject 
to such exceptions and modifications as may be specified in the notification. 

(2) If any such document as is mentioned in sub-section (1) is not in the 
English language, there shall be annexed to it a certified translation thereof. 

(3) Every foreign company shall send to the Registrar with the documents 
required to be delivered to him under sub-section (1), three copies of a list 
in the prescribed form of all places of business established by the company 
in India as at the date with reference to which the balance-sheet referred to 
in sub-section (1) is made out. 

595. Obligation to state name of foreign company, whether limited, and 
country where incorporated.—Every foreign company shall— 

(a) in every prospectus inviting subscriptions in India for its shares or 
debentures, state the country in which the company is incorporated; 

(b) conspicuously exhibit on the outside of every office or place where 
it carries on business in India, the name of the company and the 
country in which it is incorporated, in letters easily legible in 
English characters, and also in the characters of the language or 
one of the languages in general use in the locality in which the 
office or place is situate; 

(c) cause the name of the company and of the country in which the 

company is incorporated, to be stated in legible English characters 
in all business letters, bill-heads and letter paper, and in all notices, 
29 * * * anc j 0 ther official publications of the company; and 

(d) if the liability of the members of the company is limited, cause 
notice of that fact— 

(i) to be stated in every such prospectus as aforesaid and in all 
business letters, bill-heads, letter paper notices, advertisements 
and other official publications of the company, in legible Eng¬ 
lish characters; and 

(ii) to be conspicuously exhibited on the outside of every office cr 
place where it carries on business in India, in legible English 
characters and also in legible characters of the language or 
one of the languages in general use in the locality in which the 
office or place is situate. 


596. Service on foreign company.—Any process, notice, or other docu¬ 
ment required to be served on a foreign company shall be deemed to be 
sufficiently served, if addressed to any person whose name has been delivered 
to the Registrar under the foregoing provisions of this Part and left at, or 
sent by post to, the address which has been so delivered: 

Provided that— 

(a) where any such company makes default in delivering to the Regis¬ 
trar the name and address of a person resident in India who is 
authorised to accept on behalf of the company service of process, 
notices or other documents; or 

(b) if at any time all the persons whose names and addresses have 
been so delivered are dead or have ceased so to reside, or refuse 
to accept service on behalf of the company, or for any reason, 
cannot be served; 


a document may be served on the company by leaving it at, or sending it by 
post to, any place of business established by the company in India. 

597. Office where documents to be delivered.—( 1 ) Any document which 
any toreign company is required to deliver to the Registrar shall be delivered 
J? v 1 ® Registrar having jurisdiction over New Delhi, and references to the 
accordingly 1 ” th * S Part *- except in sub-section (2)] shall be construed 

such document as is referred to.in sub-section ( 1 ) shall also be 

Re S lstrar : °* the State in which the principal place of busi¬ 
ness of the company is situate. 


20 The word “advertisements” omitted by Act 65 of 1960, S. 193. 
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it shall VorthU°hifve toTh." ° f bus * ess to 

date on which notice is so given the nhlioaw Registrar, and as from the- 

Ms C sTn e ?U 0 a. the 

fo'egfng ThVpljT t C h°e m ^U1! S anY^ ^ZV^t 

rontrf aS 01 *? 7 ’ 8 /" Iure *° ^“P 1 *. ^ th p a«* not to affect its liability under 
contracts, etc.— -Any failure by a foreign company to comply with any of the 

foregoing provisions of this Part shall not affect the validity of any contract 

°r jF ansa <: tl< ? n entered into by the company or its liability to be sued 
in respect thereof; but the company shall not be entitled to bring any suit 
claim any set-off, make any counter-claim or institute any legal proceeding in 
respect of any such contract, dealing or transaction, until it has complied with 
the provisions of this Part. 

600. Registration of charges, appointment of receiver and books of account 

—(1) The provisions of Part V (sections 124 to 145) shall apply mutatis 
mutandis to— 

(a) charges on properties in India which are created by a foreign com¬ 
pany after the 15th day of January, 1937; and 

(b) charges on property in India which is acquired by any foreign 
company after the day aforesaid: 

Provided that where a charge is created, or the completion of the acquisi¬ 
tion of the property takes place, outside India, sub-section (5) of section 125 
and the proviso to sub-section (1) of section 127 shall have effect as if the 
property, wherever situated, were situated outside India. 

(2) The provisions of section 118 shall apply mutatis mutandis to a foreign 
company. 

(3) 30 [(a)] The provisions of section 209 shall apply to a foreign company 
to the extent of requiring it to keep at its principal place of business in India 
the books of account referred to in that-section, with respect to moneys receiv¬ 
ed and expended, sales and purchases made, and assets and liabilities, in the 
course of or in relation to its business in India. 

;iu [(b) On and from the commencement of the Companies (Amendment) 
Act, 1974,— 

(z) the provisions of section 159 shall, subject to such modifications 
or adaptations as may be made therein by the rules made under 
this Act, apply to a foreign company having an established place 
of business in India, as they apply to a company incorporated 
in India; , _ 

(zz) the provisions of sections 209, 209-A, 233-A and 233-B and 
sections 234 to 246 (both inclusive) shall, so far as may be, apply 
only to the Indian business of a foreign company having an 
established place of business in India, as they apply to a com¬ 
pany incorporated in India.] 

(4) In applying the sections referred to in sub-sections (1), (2) and (3) to 
a foreign company as aforesaid, references in those sections to the Registrar 
shall be deemed to be references to the Registrar having jurisdiction over 
New Delhi, and references to the registered office of the foreign company shall 
be deemed to be references to its principal place of business in India. 

601. Fees for registration of documents under Part.— (1) There 

paid to the Registrar for registering any document required by the foregoing 
provisions of this Part to be registered by him. such fees as may be prescribed. 

602. Interpretation of foregoing sections of Part. —For the purposes of the 

foxing means ?n the prescribed manner 

to be a true copy or a correct translation, 

(b) ierson P in“ S i?ordance C with whosedirection/or °n|?Sonstht Board 
of directors of the company is accustomed to act. 


30 Ins. by Companies (Amendment) Act, 1974. 
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(c) the expression “place of business” includes a share transfer or share 
registration office; 

(d) the expression “prospectus” has the same meaning as when used in 
relation to a company incorporated under this Act; and 

(e) the expression “secretary” includes any person occupying the posi¬ 
tion of secretary, by whatever name called. 

Prospectuses 


603. Dating of prospectus and particulars to be contained therein.— 

(1) No person shall issue, circulate or distribute in India any prospectus offer¬ 
ing for subscription shares in or debentures of a company incorporated or to be 
incorporated outside India, whether the company has or has not established, 
or when formed will or will not establish, a place of business in India, unless 
the prospectus is dated; and 

(a) contains particulars with respect to the following matters: — 

(i) the instrument constituting or defining the constitution of the 
company; 

(ii) the enactments or provisions having the force of enactments, by 
or under which the incorporation of the company was effected; 

(iii) an address in India where the said instrument, enactments, or 
provision or copies thereof, and if the same are not in English, 
a translation thereof certified in the prescribed manner, can be 
inspected; 

(it>) the date on which and the country in which the company was 
incorporated; 

(v) whether the company has established a place of business in 
India, and, if so, the address of its principal office in India; and 

(b) subject to the provisions of this section, states the matters specified 
in Part I of Schedule II and sets out the reports specified in Part II 
of that Schedule, subject always to the provisions contained in 
Part III of that Schedule: 

Provided that sub-clauses (i), (ii) and (iii) of clause (a) shall not apply in 
the case of a prospectus issued more than two years after the date at which 
the company is entitled to commence business; and in the application of Part 
I of Schedule II for the purposes of this subjection, clause 2 thereof shall 
have effect with the substitution, for references to the articles, of references 
to the constitution of a company. 

(2) Any condition requiring or binding an applicant for shares or deben¬ 
tures to waive compliance with any requirement imposed by virtue of clause 
(a) or (b) of sub-section (1), or purporting to affect him with notice of any 
contract, document or matter not specifically referred to in the prospectus, 
shall be void. 


(3) No person shall issue to any person in India a form of application for 
shares in or debentures of such a company or intended company as is men¬ 
tioned in sub-section (1), unless the form is issued with a prospectus which 
complies with the provisions of this Part and the issue whereof in India does 
not contravene the provisions of section 604: 

Provided that this sub-section shall not apply if it is shown that the form 
of. application was issued in connection with a bona fide invitation to a person 
to enter into an underwriting agreement with respect to the shares or 
debentures. 

(4) In the event of non-compliance with or contravention of any of the 
requirements imposed by clauses (a) and (b) of sub-section (1), a director or 
other person responsible for the prospectus shall not incur any liability by 
reason of the non-compliance or contravention, if— 

.(a) as regards any matter not disclosed, he proves that he had no 
knowledge thereof; or 

(b) he proves that the non-compliance or- contravention arose from an 
honest mistake of fact on his part; or 

(c) the non-compliance or contravention was in respect of matters 
which, in the opinion of the Court dealing with the case, were 
immaterial, or was otherwise such as ought in the opinion of that 
Court, having regard to all the circumstances of the case, reason¬ 
ably to be excused: 

—'ll, i i i i 4 , ? in the event of failure to include in a prospectus a state¬ 

ment with respect to the matters contained in clause 18 of Schedule II, no 

other P^son shall incur any liability in respect of the failure, 
unless it be proved that he had knowledge of the matters not disclosed. 
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(5) This section— 

(a) shall not apply to the issue to existing members or debenture 
holders of a company of a prospectus or form of application relating 
to shares in or debentures of the company, whether an applicant 
for shares or debentures will or will not have the right to renounce 
m favour of other persons; and 

(b) except in so far as it requires a prospectus to be dated, shall not 
apply to the issue of a prospectus relating to shares or debentures 
which are or are to be in all respects uniform with shares or deben¬ 
tures previously issued and for the time being dealt in or quoted on 
a recognised stock exchange; 

but, subject as aforesaid, this section shall apply to a prospectus or form of 
application whether issued on or with reference to the formation of a com¬ 
pany or subsequently. 

(6) Nothing in this section shall limit or diminish any liability which any 
person may incur under the general law or under this Act apart from this 
section. 

604. Provisions as to expert’s consent and allotment.—(1) No person 
shall issue, circulate or dfstribute in India any prospectus offering ^or subscrip¬ 
tion shares in or debentures of a company incorporated or to be incorporated 
outside India, whether the company has or has not established, or when 
formed will or will not establish, a place of business in India— 

(a) if, where the prospectus includes a statement purporting to be made 
by an expert, he has not given, or has before delivery of the pros¬ 
pectus for registration withdrawn, his written consent to the issue 
of the prospectus with the statement included in the form and 
context in which it is included, or there does not appear in the 
prospectus a statement that he has given and has not withdrawn 
his consent as aforesaid; or 

(b) if the prospectus does not have the effect, where an application is 
made in pursuance thereof, of rendering all persons concerned bound 
by all the provisions (other than penal provisions) of sections 72, 
73 and 74, so far as applicable. 

(2) In this section, the expression “expert” includes an engineer, a 
valuer, an accountant and any other person whose profession gives authority 
to a statement made by him; and for the purposes of this section a statement 
shall be deemed to be included in a prospectus if it is contained in any report 
or memorandum appearing on the face thereof or by reference incorporated 
therein or issued therewith. 


605. Registration of prospectus. —(1) No person shall issue, circulate or 
distribute in India any prospectus offering for subscription shares in or deben¬ 
tures of a company incorporated or to be incorporated outside India, whether 
the company has or has not established, or when formed will or will not 
establish, a place of business in India, unless before the issue, circulation or 
distribution of the prospectus in India, a copy thereof certified by the chair¬ 
man and two other directors of the company as havmg been approved oy 
resolution of the managing body has been delivered for registration to tne 
Registrar and the prospectus states on the face of it that a copy has been so 
delivered, and there is endorsed on or attached to the copy— 

(a) any consent to the issue o£ the prospectus requued by sechon 604 

(b) a copy of any contract required by clause 16 of Schedule II to be 
stated in the prospectus or, in the case of a contract not reduced 
writing, a memorandum giving fuU pArticidars thereof, and 

(c) where the persons making any report re<quired by 1 11 ° f indicated 
II have made therein, or have, without giving tbe reascms mdicat a 

therein any such adjustments as are mentioned in clause 32! oi tnar 

ScSie a written 'statement sign ed by those Persons setting out 

the adjustments and giving the reasons therefor q£ a 

(2) The references in clause (b) ,9. f _ p ^ u ^ se oJ. attached ^ a copy^of the 
1 [contract] required thereby to be endors d ^ g language other 


MgS aTtherase may 3 beTbring a translation certified in the pres- 
cribed manner to be a correct translation. ____ 

; Subs, by S. 3 and Sch. 0, Companies (Amendment) Act 1957, for “contractor”. 
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606. Penalty for contravention of sections 60S, 604 and 605. —Any person 
whn is knowingly responsible— 

(a) for the issue, circulation or distribution of a prospectus; or 

(b) for the issue of a form of application for shares or debentures; 

In contravention of any of the provisions of sections 603, 604 and 605, shall be 
nunishable with imprisonment for a term which may extend to six months 
or with fine which may extend to five thousand rupees, or with both. 

607. Civil liability for mis-statements in prospectus.—Section 62 shall 
extend to every prospectus offering for subscription shares in or debentures 
of a company incorporated or to be incorporated outside India whether the 
company has or has not established, or when formed will or will not establish, 
a place of business in India, with the substitution for references in section 62 
to section 60 of this Act, of references to section 604 thereof. 

608 Interpretation of provisions as to prospectuses.—(1) Where any 
document by which any shares in, or debentures of, a company incorporated 
outside India or offered for sale to the public, would, if the company concern¬ 
ed had been a company within the meaning of this Act, have been deemed 
by virtue of section 64, to be a prospectus issued by the company, that docu¬ 
ment shall be deemed, for the purposes of this Part, to be a prospectus issued 
by the company offering such shares or debentures for subscription. 

(2) An offer of shares or debentures for subscription or sale to any person 
whose ordinary business it is to buy or sell shares or debentures, whether as 
principal or as agent, shall not be deemed to be an offer to the public for the 
purposes of this Part. 

(3) In this Part, the expressions “prospectus”, “shares” and “debentures” 
have the same meaning as when used in relation to a company incorporated 
under this Act. 

Part XII 


REGISTRATION OFFICES AND OFFICERS AND FEES 

609. Registration Offices.—(1) For the purposes of the registration of 
companies under this Act, there shall be offices at such places as the Central 
Government thinks fit. 

(2) The Central Governnmmt may appoint such Registrars, and such Addi¬ 
tional, Joint, Deputy and Assistants Registrars, as it thinks necessary for the 
registration of companies under this Act, and may make regulations with 
respect to their duties. 

(3) The salaries of the persons appointed under this section shall be fixed 
by the Central Government. 

(4) The Central Government may direct a seal or seals to be prepared for 
the authentication of documents required for, or connected with, the registra¬ 
tion of companies. 

(5) Whenever any act is by this Act directed to be done to or by the 
Registrar, it shall, until the Central Government otherwise directs, be done 
to or by the existing Registrar of companies or joint stock companies, or in 
his absence, to or by such person as the Central Government may for the time 
being authorise: 

Provided that in the event of the Central Government altering the consti¬ 
tution of the existing registry offices or any of them, any such act shall be 
done to or by such officer and at such place, with reference to the local 
situation of the registered offices of the companies concerned, as the Central 
Government may appoint. 

610. Inspection, production and evidence of documents kept by Registrar. 
—(1) 2 [Save as otherwise provided elsewhere in this Act, any person may]— 

(a) inspect any documents kept by the Registrar, 3 [in accordance with 
the rules made under the Destruction of Records Act, 1917} being 
documents filed or registered by him in pursuance of this Act, or 
making a record of any fact required or authorised to be recorded 
or registered in pursuance of this Act, on payment for each inspec- 
tion, of a-fee of one rupee; 

(o) require a certificate of the incorporation of any company, or a copy 
_or extract of any other document or any part of any other document 

a i^\y : s^is^bii 1960 ’ S ‘ 194, f ° r ,Any person may ”‘ 
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of five°rupees irf the 4 ^ fl payment in advance of a fee 

&s!3?5&g5&&* 

Provided uat the rights conferred by this sub-section shall be exerri^ 


( i ) “ relation to documents delivered to the Registrar with a nrn<;n^t„e 
in pursuance of sub-clause (i) of clause (b) of sub-sectfon n? 

Duhl?Mt?Sn ° n f y *? uring the fourteen days beginning with the date of 
publication of the prospectus; and at other times onlv with thl 
permission of the Central Government; and ’ Y th the 

l n , rela V. on to documents so delivered in pursuance of clause (b) of 

n?ng S w 6 ° 5 * ° nl ^ dUring the fourteen'dayf begim 
rung with the date of the prospectus; and at other times, only with 

__ the Permission of the Central Government. 

the Registrar'"shalf issued Courf^^th theVaveTf^L^ouS 

£2ed“M&e P i r e 0 a C v e e SS oI ^ ^ 3 ^tem^t^t^ 

nf of ;v,° r ex t ract from, any document kept and registered at any 

of the offices for the registration of ctDmpanies under this Act, certified to be 
a true copy under the hand of the Registrar (whose official position it shall not 
be necessary to prove), shall, in all legal proceedings, be admissible in evidence 
as of equal validity with the original document. 

5 [* * * *] 

611. Fees in Schedule X to be paid.— 6 [(l)] In respect of the several mat¬ 
ters mentioned in Schedule X, there shall, subject to the limitations imposed 
by that Schedule, be paid to the Registrar the several fees therein specified: 

Provided that no fees shall be charged in respect of the registration in 
pursuance of Part IX of a company, if it is not registered as a limited 
company, or if, before its registration as a limited company, the liability of 
the shareholders was limited by some other Act of Parliament or any other 
Indian law or by an Act of Parliament of the United Kingdom, Royal Charter 
or Letters Patent in force in India: 

7 [Provided further that in the case of resolutions to which section 192 
applies, not more than one fee shall be required for the filing of more resolu¬ 
tions than one passed in the same meeting if such resolutions are filed with 
the Registrar at the same time.] 

7 [(2) Any document required or authorised by this Act to be filed or 
registered, or any fact required or authorised by this Act to be registered, 
with the Registrar on payment of the fee specified therefor in Schedule X, 
may, without prejudice to any other liability, be filed or registered after the 
time, if any, specified in this Act for its filing or registration on payment 
of such additional fee not exceeding ten times the amount of the fee so 
specified as the registrar may determine.] 

612. Fees etc. paid to Registrar and other officers to be accounted for to 
Central Government. —All fees, charges, and other sums paid to any Registrar, 
any Additional, Joint, Deputy, or Assistant Registrar, or any other officer of 
the Central Government in pursuance of this Act shall be paid into the public 
account of India in the Reserve Bank of India. 

613. Power of Central Government to reduce fees, charges^ etc.—( 1 ) The 

Central Government may, by order notified in the Official Gazette, reduce 
the amount of any fee, charge or other sum specified in any provision contain¬ 
ed in this Act, as payable in respect of any matter either to the Central 
Government or to any Registrar, any Additional, Joint Deputy, or Assistant 
Registrar or any other officer of the Central Government; and ‘hereupon such 
provision shall, during the period forwffichthe order is in force^have effect 
as if the reduced fee had been substituted for the fee specified in suen 

Pr ° V (2)°Any order notified under subsection (1) may by a like order, be can¬ 
celled or varied at any time by the Central Government. __ 


< Subs, by S. 194, ibid, certan words. 

5 Sub-section (4) omitted by Act 65 of 19bO, o. _ ajj 

6 S eilT^umbercd as subjection (1) of that section by S. 195, ibid. 

7 Ins. by S. 195, Tbid. 
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(3) Nothing in this section shall be deemed to affect the power of the 
Central Government under section 641 to alter any of the fees specified in 
Schedule X. 

614. Enforcement of doty of company to make returns etc., to Registrar. 

—(1) If a company, having made default in complying with any provision of 
this Act which requires it to file or register with, or deliver or send to, the 
Registrar any return, account or other document, or to give notice to him of 
any matter, fails to make good the default within fourteen days after the 
service of a notice on the company requiring ft to do so, the Court may, on 
an application made to it by any member or creditor of the company or by 
the Registrar, make an order directing the company and any officer thereof 
to make good the default within such time as may be specified in the order. 

(2) Any such order may provide that all costs of and incidental to the 
application shall be borne by the company or by any officers of the company 
responsible for the default. 

(3) Nothing in this section shall be taken to prejudice the operation of 
any provisions in this or any other Act imposing penalties on a company or 
its officers in respect of any such default as aforesaid. 

8 [614-A. Power of Court trying: ©ffenees under the Act to direct the filing 
of document with Registrar.—-(1) Any Court trying an offence for a default 
in compliance with any provision of this Act which requires a company or 
its officers to file or register with, or deliver or send to the Registrar, any 
return, account or other document, may at the time of sentencing, acquitting 
or discharging the accused, direct by order, if'it thinks fit to do so, any officer 
o^ other employee of the company to file or register with, deliver or send to, 
the Registrar on payment of the fee including the additional fee required +o 
be paid under section 611, such return, account or other document within such 
time as may be specified in the order. 

(2) Any officer or other employee of the company who fails to comply with 
an order of the Court under sub-section (1) shall be punishable with imprison¬ 
ment for a term which may extend to six months, or with fine, or with both.] 

Part XIII 
GENERAL 


Collection of Information and Statistics from Companies 

615. Power of Central Government to direct companies to furnish infor¬ 
mation or statistics.—(1) The Central Government may, by order, ^require 
companies generally, or any class of companies or any company to furnish 
such information or statistics with regard to their or its constitution or work¬ 
ing, and within such time, as may be specified in the order. 

(2) (a) Every order under sub-section (1) addressed to companies general¬ 
ly or to any class of companies, shall be published in the Official Gazette, and 
in other Planner, if any. as the Central Government may think fit. 

(b) The date of publication of the order in the Official Gazette shall be 
deemed to be the date on which the demand for information or statistics is 
made on such companies or class of companies, as the case may be. 

. Every order under sub-section (1) addressed to an individual company 
sha11 be serve d,op it in the manner laid down in section 51. 

Eor the purpose of satisfying itself that any information or statistics 
iumisned by a company in pursuance of any order under sub-section (1) is 
•correct and complete, the Central Government may require such company— 

(a) to produce such records or documents in its possession or under its 
control for inspection, before such officer and at such time as may 

. be specified by the Central Government; or 

(b) to furnish such further information as may be specified by the 
rr, L Cei ^ ral Government and within such time as may be fixed by it. 

(5) The Central Government may also, by order, direct an inquiry to be 
made by any person or persons named in the order— 

(o) for the purpose of obtaining any information or statistics which a 
company has failed to furnish as required of it by an order under 
sub-section ( 1 ); or 

(b) for the purpose of satisfying itself that any information or statistics 
furnished by a company in pursuance of. an order made under sub- 
__ section (1) is cor rect and complete; and in so far as such information 

8 Ins. by Act 65 of 1960, S. 196. 
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b f 2 u ? < i to be - incorrect or incomplete, for the pur¬ 
pose of obtaining such information or statistics as may be necessary 

to make the information or statistics furnished correct and 
complete; 


and a person or persons so appointed shall, for the 
have such powers as may be prescribed. 


purposes of such inquiry. 


(6) * f an y company fails To comply wtfh an order made under sub-section 
(1) or (4), or knowingly furnishes any information or statistics which is incor¬ 
rect or incomplete in any material respect, the company, and every officer 
thereof who is in default, shall be punishable with imprisonment which may 
extend to three months, or with fine which may extend to one thousand 
rupees, or with both. 

(7) An order requiring any information or statistics to be furnished by 
a company may also be addressed to any person who is, or has at any time 
been, an officer or employee of the company, and all the provisions of this 
section, so far as may be, shall apply in relation to such person as they apply 
in relation to the company: 

Provided that no such person shall be punishable under sub-section (6), 
unless the Court is satisfied that he was in a position to comply with the order 
and made wilful default in doing so. 

(8) Where a body corporate incorporated outside India and having estab¬ 
lished an office within India, carries on business in India, all references to a 
company in this section shall be deemed to include references to the body 
corporate in relation, and only in relation, to such business. 


Application of Act to Companies governed by Special Acts 

616. Application of Act to insurance, banking, electricity supply and 
other companies governed by special Acts. —The provisions of this Act shall 
apply— 

(a) to insurance companies, except in so far as the said provisions are 
inconsistent with the provisions of the Insurance Act, 1938 (IV of 
1938); 

(b) to banking companies, except in so far as the said provisions are 
inconsistent with the provisions of the Banking Companies Act, 1949 
(X of 1949); 

(c) to companies engaged in the generation or supply of electricity, ex¬ 

cept in so far as the said provisions are inconsistent with the provi¬ 
sions of 9 [the Indian Electricity Act, 1910, or) the Electricity 
Supply Act, 1948 (LIV of 1948); . , A 4 .. 

(d) to any other company governed by any special Act for the time 
being in force, except in so far as -the said provisions are inconsistent 

with the provisions of such special Act. 

9 af(e) to such body corporate, incorporated by any Act for the time 
being in force, as the Central Government may, by notification in 
the Official Gazette, specify in this behalf, subject to such excep¬ 
tions. modifications or adaptations, as may be specified in the 
notification.] 


Application of Act to Government Companies 

617. Definition of “Government Company’’.—For the purposes ° f 10 

Act] Government company means any company in, J£ichi? ° Vint r Cl o vern- 
one per cent of the 11 [paid-up share capital] is held by the Central govern 

menf or by any State Government or Governments, or partly *%'** ?*?£*} 

S UimT.g ,°p, *i5tm.S or Soym... °< «■> ».-■»« •»•»<: _ 

o Ins. by Act 65 of 1960, S. 197. 

Ins. by Companies Act, 1974. , fi2 0” 

>o Subs, by S. 198, Act 65 of 1960, for “.Sections 618, 619 and 620 . 

n Subs, by S. 198, ibid., for share capital . 

1 2 Ins. by Act 65 of 1960, S. 198. 

13 Subs, by S. 199, ibid., for S. 618. 
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Provided that where a company has become a Government company after 
the 1st day of April, 1956, nothing in this section shall prevent that company 
from continuing after the commencement of the Companies (Amendment) Act, 
1960, the appointment or employment of a managing agent appointed or employ¬ 
ed before such commencement.] 

619. Application of sections 224 to 233 to Government companies.—(1) 
In the case of a Government company, the following provisions shall apply 
notwithstanding anything contained in sections 224 to 233. 

(2) The auditor of a Government company shall be appointed or re-appoint¬ 
ed by the Central Government on the advice of the Comptroller and Auditor- 
General of India. 

(3) The Comptroller and Auditor-General of India shall have power— 

(a) to direct the manner in which the company’s accounts shall be audit¬ 
ed by the auditor appointed in pursuance of sub-section (2) and to 
give such auditor instructions in regard to any matter relating to 
the performance of his functions as such; 

(b) to conduct a supplementary or test audit of the company’s accounts 
by such person or persons as he may authorise in this behalf; and 
for the purposes of such audit, to require information or additional 
information to be furnished to any person or persons so authorised, 
on such matters, by such person or persons, and in such form, as the 
Comptroller and Auditor-General may, by general or special order, 
direct. 

(4) The auditor aforesaid shall submit a copy of his audit report to the 
Comptroller and Auditor-General of India who shall have the right to com¬ 
ment upon, or supplement, the audit report in such manner as he may think fit. 

(5) Any such comments upon, or supplement to, the audit report shall be 
placed before the annual general meeting of the company at the same time 
and in the same manher as the audit report. 

,3 »[Provided that the limits specified in sub-sections (1-B) and (1-C) of 
section 224 shall apply in relation to the appointment or re-appointment of an 
auditor under this sub-section.] 

14 [619-A. Annual reports on Government companies.—(1) Where the 
Central Government is a member of a Government company, the Central Gov¬ 
ernment shall cause an annual report on the working and affairs of that 
company to be— 

(a) prepared within three months of its annual general meeting before 
which the audit report is placed under sub-section. (5) of section 619; 
and 

(b) as soon as may be after such preparation, laid before both Houses 
of Parliament together with a copy of the audit report and any com¬ 
ments upon, or supplement to the audit report, made by the Comptrol¬ 
ler and Auditor-General of India. 

(2) Where in addition to the Central Government, any State Government 
is also a member of a Government company, that State Government shall cause 
a copy of the annual report prepared under sub-section (1) to be laid before 
the House or both Houses of the State Legislature together with a copy of 
the audit report and the comments or supplement referred to in sub-section 

(3) Where the Central Government is not a member of a Government 
company, every State Government which is a member of that company, or 
where only one State Government is a member of the company, that State 
Government shall cause an annual report on the Working and affairs of the 
company to be— 

(a) prepared within the time specified in sub-section (1); and 

(b) as soon as may be after such preparation laid before the House or 
both Houses of the State Legislature with a copy of the audit report 
and comments or supplement referred to in sub-section (1).] 

U »[619-B. Provisions of section 619 to apply to certain companies.— The 
provisions of section 619 shall apply to a company in which not less than fifty- 
one per cent of the paid-up share capital is held by one or more of the follow¬ 
ing or any combination thereof, as if it were a Government company, namely: — 

(a) the Central Government and one or more Government companies; 


^ Ins by Companies (Amend.) Act, 1974. 

Ins - by Act 65 of 1960, S. 200. 

14a l7w. by Companies (Amend.) Act, 1974. 
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(b) complies G ° Vernment 0r GoVernments and one or more Government 

(C) mor^Gove'mmen^eompanies; 01 ^ m ° r& St3te G6Vemm “*» one or 

W) SSfiffibyttTSSa Government- m ° re corporations owned or 

<e) ‘^ e Ge r tral Go y ernment - ° ne or more State Governments and one 
or more corporations owned or controlled by the Central Government- 
(/) one or more corporations owned or controlled by the Central Gov¬ 
ernment or the State Government; 

(g) more than one Government company.] 

_, Power *° modify Act in relation to Government companies._m The 

^ ^ .^° vernment m ay L by notification in the official Gazette, direct that 
any j h . e Provisions of this Act (other than sections 618, 619 and 15 r619-A)l 
specified in the notification— J 

(a) shall not apply to any Government company; or 

(b) shall apply to any Government company, only with such exceptions, 
/ox a modlfic ^ tlons and adaptations, as may be specified in the notification. 
(2) A copy of every notification proposed to be issued under sub-section (1) 

shall be laid in draft before both Houses of Parliament for a period of not 
less than thirty days while they are in session and if within that period, either 
House disapproves of the issue of the notification or approves of such issue 
only with modifications, the notification shall not be issued or, as the case 
may require, shall be issued only with such modifications as may be agreed 
on by both the Houses. 

16 [Modification of Act in its Application to Nidhis and Mutual 

Benefit Societies 

620-A. Power to modify Act in its application to Nidhis, etc.—(1) In this 
section, “ Nidhi ” or “Mutual Benefit Society’’ means a company which the 
Central Government may, by notification in the Official Gazette, declare to 
be a Nidhi or Mutual Benefit Society as the case may be. 

(2) The Central Government may, by notification in the Official Gazette, 
direct that any of the provisions of this Act specified in the notification— 

(a) shall not apply to any Nidhi or Mutual Benefit Society, or 

(b) shall apply to any Nidhi or Mutual Benefit Society with such ex¬ 
ceptions, modifications and adaptations as may be specified in the 
notification. 

(3) A copy of every notification issued under sub-section (1) shall be 
laid as soon as may be after it is issued, before each House of Parliament.] 

16 ®620-B. Special provisions as to companies in Goa, Daman and Diu.— 
The Central Government may, by notification in the Official Gazette, direct 
that for such period or periods with effect from the 26th January, 1963 or any 
subsequent date, any of the provisions of this Act specified in the notification 
shall not apply or shall apply only with such exceptions and modifications or 
adaptations as may be specified in the notification to— namaT1 . nA 

(a) any existing company in the Union Territory of Goa, Daman and 

(b) ?ny company registered in the said Union Territory under this Act 
on or after the 26th January, 1963.] 

16 b[“Special Provisions as to Companies in Jammu and Kashmir 

p Snerial nro vision as to companies in Jammu and Kashmir.-— The 

Centfa!'Gov S e^m a ent P mryTy notification in the. Official Gazette y^jred: that 
with effect from the commencement of the Central uws 

”* a 

Act, 1968.”] __ 

16 Subs, by Act 52 of 1964, S. 3 and Sch. U, for “639”. 

Diu (Daws) No. 2 Regulation, 1963. 

106 Ins. by Act 25 of 1968. 
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Offences 

621. Offences against Act to be cognizable only on complaint by 
Registrar, shareholder or Government. —(1) No Court shall take cognizance of 
any offence against this Act (other than an offence with respect to which 
proceedings are instituted under section 545), which is alleged to have been 
committed by any company or any officer thereof, except on the complaint 
in writing of the Registrar, or of a shareholder of the company, or of a 
person authorised by the Central Government in that behalf: 

Provided that nothing in this sub-section shall apply to a prosecution by 
a company of any of its officers. 

,7 [(1-A) Notwithstanding anything contained in the Code of Criminal 
Procedure, 1898, where the complainant under sub-section (1) is the Registrar 
or a person authorised by the Central Government, the personal attendance 
of the complainant before the Court, trying the offence shall not be necessary 
unless the Court for reasons to be recorded in writing requires his personal 
attendance at the trial.] 

(2) Sub-section (1) shall not apply to any action taken by the liquidator 
of a company in respect of any offence alleged to have been committed, in 
respect of any of the matters included in Part VII (sections 425 to 560) or in 
any other provision of this Act relating to the winding up of companies. 

(3) A liquidator of a company shall not be deemed to be an officer of 
the company, within the meaning of sub-section (1). 

622. Jurisdiction to try offences.—No Court inferior to that of a Presi¬ 
dency Magistrate or a Magistrate of the first class shall try any offence against 
this Act. 

623. Certain offences triable summarily in Presidency towns. —If any 
offence against this Act which is punishable with fine only is committed by 
any person within a Presidency town, such person may be tried summarily 
and punished by any Presidency Magistrate of that Presidency town. 

624. Offences to l>e non-cognizable.—Notwithstanding anything in the 
Code of Criminal Procedure, 1898 (V of 1898) every offence against this Act 
shall be deemed to be non-cognizable within the meaning of the said Code. 

18 [624-A. Power of Central Government to appoint company prosecutors. 

—Notwithstanding anything contained in the Code of Criminal Procedure, 
189$, the Central Government may appoint generally, or in any case, or for 
any specified class of cases in any local area, one or more persons, as com¬ 
pany prosecutors for the conduct of prosecutions arising out of this Act; and 
the persons so appointed as company prosecutors shall have all the powers 
and privileges conferred by that Code on public prosecutors appointed by a 
State Government under section 492 of that Code. 

624-B. Appeal against acquittal. —Notwithstanding anything contained in 
the Code of Criminal Procedure, 1898, the Central Government may, in any 
case arising out of this Act, direct any company prosecutor or authorise any 
other person either by name or by virtue of his office, to present an appeal 
from an order of acquittal passed by any Court other than a High Court and 
an appeal presented by such prosecutor or other person shall be deemed to 
have been validly presented to the appellate Court.] 

625. Payment of compensation in cases of frivolous or vexatious prosecu¬ 
tion.— ( 1 ) In respect of any case instituted upon the complaint of a shareholder 
against the company or any officer thereof in pursuance of section 621, the 
Provisions of section 250 of the Code of Criminal Procedure, 1898 (V of 1898), 
shall not apply; and the following provisions shall apply instead. 

(2) If the Magistrate by whom any such case is heard discharges or 
acquits all or any of the accused, and is of opinion that the accusation against 
them or any of them was false and either frivolous or vexatious, the Magis¬ 
trate may, by his order of discharge or acquittal, if the shareholder upon 
whose complaint the accusation was made is present, call upon him forthwith 
to show cause why he should not pay compensation to such accused, or to 
each or any of such accused when there is more than one, or if such share¬ 
holder is not present, direct the issue of a summons to him to appear and 
show cause as aforesaid. 


17 Jns. by Act 65 of 1960, S. 202. 

18 Ins. by Act 65 of 1960, S. 203. 
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(3) The Magistrate shall record and consider any cause which such share¬ 
holder may show; and if the Magistrate is satisfied that the accusation was 
false and either frivolous or vexatious, he may, for reasons to be recorded, 
direct that compensation to such amount as he may determine be paid by 
such shareholder to the accused or to each or any of them, not exceeding one 
thousand rupees in all. 

(4) The Magistrate may, by the order directing payment of the compen¬ 
sation under sub-section (3), further order that, in default of payment, the 
shareholder ordered to pay such compensation shall suffer simple imprison¬ 
ment for a term not exceeding two months. 

(5) When any person is imprisoned under sub-section (4), the provisions 
of sections 68 and 69 of the Indian Penal Code 1860 (XVL, of 1860) shall, so 
far as may be, apply. 

(6) No person who has been directed to pay compensation under this 
section shall, by reason of such order, be. exempted from any civil or criminal 
liability in respect of the complaint made by him: 

Provided that any amount paid to an accused person under this section 
shall be taken into account in awarding compensation to such person in any 
subsequent civil suit relating to the same matter. 

(7) A complainant who has been ordered to pay compensation under 
sub-section (3) by a Magistrate may appeal from the order, in so far as it 
relates to the payment of compensation, as if such complainant had been 


convicted on a trial held by such Magistrate. 

(8) Where an order for payment of compensation to an accused person 
is made, the compensation shall not be paid to him before the period allowed 
for the presentation of the appeal under sub-section (7) has elapsed; or, if 
an appeal is presented, before the appeal has been decided. 

626. Application of fines.— The Court imposing any fine under this Act 
may direct that the whole or any part thereof shall be applied in or towards 
payment of the costs of the proceedings, or in or towards the rewarding of 
the person on whose information or at whose instance the fine is recovered. 

627 Production and inspection of books where offence suspected.—(1) If, 

on an application made to a Judge of a High Court in chambers by the Public 
Prosecutor of the State or by the Central Government, [or- by a co ™f ai l y 
prosecutor appointed under section 624-A] it is shown that there is reaso - 
able cause to believe that any person has, while he was an officer of a 
company, committed an offence in connection with the ™ a °ttementJ^^to 
company’s affairs, and that evidence of the commission of the offence is t 
be found in any books or papers of or under the control of the company, 


order m y pe rson named therein to ^estigatfng^Mid °obtain- 

papers or any of them for the purpose of investigating, and ootarn 

ing evidence of the commission of the offence, or . or 

<*> SM 

SfThem 1 'toTp^son aS/at a'place and time, named in the order 
(2) Sub-secUon *0 T £ball°apply ai«, in reiation teany 
a person carrying on the business of bank g f f U nder the control 

rr^r'e“«*K <«> 

the T 3 ! dec"? a Judge of the High Court 

Und 628 thiS Fena.r'for false statement.-If in any return, report, certificate, 
th^purjms^o^an^of^he^rovSons'^of tei^ranyVr^n makes a slat*- 

—« sa tsrA =sr»“sHrsw 

s-rar■ssrajssa s -—■“ 

be liable to fine. 


10 Ins. by Act 65 of 1960, S. 204. 
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629. Penalty for false evidence.—If any person intentionally gives false 
evidence— 

(a) upon any examination upon oath or solemn affirmation, authorised 
under this Act; or 

(b) in any affidavit, deposition or solemn affirmation, in or about the 
winding up of any company under this Act, or otherwise in or 
about any matter arising under this Act; 

he shall be punishable with imprisonment for a term which may extend to 
seven years, and shall also be liable to fine. 

20 [629-A. Penalty where no specific penalty is provided elsewhere In the 

Act —If a Company or any other person contravenes any provision of this 
Act, for which no punishment is provided elsewhere in this Act or any condi¬ 
tion, limitation or restriction subject to which any approval, sanction, consent, 
confirmation, recognition, direction or exemption in relation to any matter 
has been accorded, given or granted, the company and every officer of the 
company who is in default or such other person shall be punishable with fine 
which may extend to five hundred rupees, and. where the contravention is a 
continuing one, with a further fine which may extend to fifty rupees for every 
day after the first during which the contravention continues.] 

630. Penalty for wrongful withholding of property. —(1) If any officer or 
employee of a company— 

(a) wrongfully obtains possession of any property of a company; or 

(b) having any such property in his possession, wrongfully withholds it 
or knowingly applies it to purposes other than those expressed or 
directed in the articles and authorised by this Act; 

he shall, on the complaint of the company or any creditor or contributory 
thereof, be punishable with fine which may extend to one thousand rupees. 

(2) The-Court trying the offence may also order such officer or employee 

to deliver up or refund, within a time to be fixed by the Court, any such pro- 

perty wrongfully obtained or wrongfully withheld or knowingly misapplied 

or in default, to suffer imprisonment for a term which may extend to two 
years. 


631. Penalty for improper use of words “Limited” and “Private Limi ted” 

* u ™£ P® rson persons trade or carry on business under any name or title 
of which the word “Limited" or the words “Private Limited”, or any contract 
loil * imitation thereof is or are the last word or words that person or, 
f,nw persons shall, unless duly incorporated with lunited liability, or 

uifiess duly incorporated as a private company with limited liability, as the 

be ’ be P^shable with fine which may extend to fifty rupees for 
every day upon which that name or title has been used. 


Legal Proceedings 

_ Power to require limited company to give security for costs— Where 

a hmited company is plaintiff or petitioner in any suit jr other legal* Droceed 

beheve ^that 'the KP*. matt ~ may if t 

he ^successful* in hie U be u ? able to pay the costs of the defendant if 

costf h is defence, require sufficient security to be given for those 

costs, and may stay all proceedings until the security is given, 

Power of Court to grant relief in certain cases._(l) if in anv nrn- 

tnost against d f ef !J ult * breach . . of duty » misfeasance or breach of 

9 uaneglig^n^e'^defauU^^breach 

th.? 4UJS..S ffffi t£?«£Sh£.;,“ 5U. h ™“Ua“,f 


21 1™- hy Act 65 of 1960, S. 205. 
1 Ins. by Act 65 of 1960, S. 206. 

LCh—47 
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M SESt'SH ?*VZeTltZ teS 

Court for rehef a*nd ?hfSilh^ourt on thl sai^e 

power to relieve him as it would have had if it had been a Court before 

eedmg agamst that officer for negligence, default, breach of duty mi&- 
feasance or breach of trust had been brought under sub-section ( 1 ). ’ 

c i 9il urt shall grant any relief to any officer under sub-section (1) or 

sub-section (2) unless it has, by notice served in the manner specified by it 

required the Registrar and such other person, if any, as it thinks necessary to 
show cause why such relief should not be granted.] necessary, to 


... 6 a 4 V Enforcement of orders of Courts.—Any order made by a Court under 
tms Act may be enforced in the same manner as a decree made by the 
Court in a suit pending therein. * 


635. Enforcement of orders of one Court by other Courts. —(l) Where 
any order made by one Court is required to be enforced by another Court, 
a certified copy of the order shall be produced to the proper officer of the 
Court required to enforce the order. 

(2) The production of such certified copy shall be sufficient evidence of 
the order. 

(3) Upon the production of such certified copy, the Court shall take the 
requisite steps for enforcing the order, in the same manner as if it had been 
made by itself. 


23 [635-A. Protection of acts done in good faith. —No suit, prosecution or 
other legal proceeding shall lie against the Government or any officer of 
Government or any other person in respect of anything which is in good faith 
done or intended to be done in pursuance of this Act or any rules or orders 
made thereunder, or in respect of the publication by or under the authority 
of the Government or such officer of any report, paper or proceedings. 

635-AA. Non-disclosure of information in certain cases. —Notwithstanding 
anything contained in any other law for the time being in force, the Registrar, 
any officer of Government or any other person shall not be compelled to dis¬ 
close to any Court, tribunal or other authority whence he got any information 
which— 

(a) has led the Central Government to direct a special audit under 
section 233-A or to order an investigation under section 235, 237, 

247, 248 or 249; or . 

(b) is or has been material or relevant in connection with such special 

audit or investigation.] 


2-1 


[Temporary Protection of Employees 


635-B. Protection of employees during investigation by inspector or 
pendency of proceeding before Court in certain cases. —(1) If 

(a) during the course of any investigation of the affairs and other matters 
of or relating to a company, body o' Person under .section^ 235 
section 237 or section 239 or of the membership and other matters 

of or relating to a company, or the ownership of sh ^ s J? 

tures of a company or body corporate, or the attairs and ^her maiter 

of or relating to a company, body or person, under section 247, sec 

(b) durinffthe plndenc^of any proceeding against any person concern- 
(b> ed"n the conduct and management of the affairs of a company under 

Chapter IV-A of Part VI, 

such company, body or person proposes 

$ \°o ‘punishf 6 whether by dismissal, removal, reduction in rank or 

any employee, the company, body or persom as the e asen.ay ^' ti ^ a “ f s ' e t £e 
by post to the Company Law B ° ard previous i imat o Board has any 

action proposed against th p^pP Pf shall send by post notice thereof in writing 

to^the^ompany^body ff gfrVgjjg _ 

llllt: £ Art* 635-A (w.ei. 15-10-1*65). 

24 Ins. by Act 32 of 1964, S. 2. 
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(2) If the company, body or person concerned does not receive within 
4 K;rtv davs of the sending of the previous intimation of the action proposed 
aeainst the employee, any notice of the objection from the Company Law 
Board then and only then, the company, body or person concerned may proceed 

to take against the employee the action proposed- 

(2) If the company, body or person concerned is dissatisfied with the objec¬ 
tion raised by the Company Law Board it may, within thirty days of the 
receipt of the notice of the objection, prefer an appeal to the [Court] in 
the prescribed manner and on payment of the prescribed fee 

f4> The decision of the 24a [Court] on such appeal shall be final and be 
binding on the Company Law Board and on the company, body or person 

C ° nC ( 5 ) I< For the removal of doubt, it is hereby declared that the provisions of 
this section shall have effect without prejudice to the provisions of any other 
law for the time being in force.] 


Reduction, of Fees Payable to Company 

636. Reduction of fees, charges, etc., payable to company.—(1) A com¬ 
pany which is entitled to any specified fee, charge or other sum by virtue of 
any provision contained in this Act or in its articles, may reduce the amount 
thereof to such extent as it thinks fit; and thereupon such provision shall, so 
long as the reduction is in force, have effect as if the reduced amount had 
been substituted for the fee, charge or sum specified in such provision. 

(2) Any reduction made under sub-section (1) may, at any time, be cancel¬ 
led or varied by the company. 


Delegation of Powers and Functions of Central Government 

637. Delegation by Central Government of its powers and functions under 
the Act.— 25 [(1) The Central Government may, by notification in the Official 
Gazette and subject to such conditions, restrictions and limitations as may be 
specified therein, delegate— 

(a) any of its powers or functions under this Act (other than the power 
to appoint a person as public trustee under section 153-A and the 
power to make rules) to the Company Law Board; 

(b) any of its powers or functions under this Act, other than those speci¬ 
fied in sub-section (2), to such other authority or such officer as may 
be specified in the notification. 

(2) The powers and functions which cannot be delegated under clause (6) 
of sub-section (1) are those conferred by or mentioned in the following provi¬ 
sions of this Act, namely, sections 10, 81, 89(4), 211(3) and (4), 212, 213, 235, 
237, 239, 241, 242, 243, 244, 245, 247, 248, 249, 250, 259, 268, 269, 274(2), 295, 
300, 310, 311, 324. 326, 328, 329, 332, 343, 345, 346, 347(2), 349, 352, 369, 372, 
396, 399(4) and (5), 401, 408, 409, 410, 448, 609, 613, 620, 638, 641 and 642. 

(2-A) The provisions of this Act shall apply in relation to the Company Law 
Bbard as they apply in relation to the Central Government in respect of any 
matter in relation to which the powers and functions of the Central Govern¬ 
ment have been delegated to the Company Law Board.] 

(3) A copy of every notification issued under sub-section (1) shall, as soon 
as may be after it is issued, be placed before both Houses of Parliament. 


26 [Grant of Approval, etc., Subject to Conditions and Levy of Fees 

on Applications 


637-A. Power of Central Government or Company Law Board to accord 
approval etc., subject to conditions and to prescribe fees on applications.—( 1 ) 
Where the [Central Government or Company Law Board] 26 ® is required or 
authorised by any provision of this Act— 

(a) to accord approval, sanction, consent, confirmation or recognition to 
or in relation to any matter; 

(b) to give any direction in relation to any matter; or 

(c) to grant any exemption in relation to any matter; 


24* Subs, by Act, XVH of 1967. 

25 Subs, by Act 53 of 1963, S. 14 for sub-sections (1) and (2) (w.ei. 1-1-1964). 
20 Ins. by Act 65 of 1960, S. 207 (with retrospective effect). 

20m Subs, by the Companies (Amend.) Act, 1974. 
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provision of thS^ct?the^cSfral Government C0 £ tained in such or any other 
accord, give or grant such aonrnval * ° r Compan >’ La ^ Board A may 

tion. direction orexemption S u b ?«? 'to < ??- Sentl confirmation, recognb 

tions as it may think fit to fm^Se and may m ltmi ‘ ations ’ ° r 

any such condition, limitation or rest™cti'o“ resctad® nr C °’?, t S vention of 

approvah sanction consent, confirmation, reco^nitmT^echon"^^^ 

sa=sMS 

^ /P respect of any direction or exemption to be given or granted hv 
that Government [or Board] «b in relation to any matter? or 7 

(c) in respect of any other matter, uer * or 

prescribed: 00 " 1133 ' 1 * 6 ' 1 by SUCh fee n0t exceedlng one hundred rupees as may be 


. , f Pr °I‘ d . ed !!‘ at diffe . rent iees . may be Prescribed for applications in respect 

nffFn ffe t I mattei ? or in case of applications by companies, for applications by 
different classes of companies.] * 


" <-[637-AA. Power of Central Government to fix a limit with regard to 
remuneration.--Notwithstanding anything contained in section 198 , section 309 
or section 6 37-A .the Central Government may, while according its approval 
o^T er s f c * 1 °P 269, to any appointment or to any remuneration under section 
309, section 310, section 311 or section 387, fix the remuneration of the person 
so appointed or the remuneration, as the case may be, within the limits speci- 
fied in this Act, at such amount or percentage of profits of the company, as it 
may deem fit and while fixing the remuneration, the Central Government shall 
have regard to— 

(a) the financial position of the company; 

(b) the remuneration or commission drawn by the individual concerned 
in any other capacity, including his capacity as a sole selling agent; 

(c) the remuneration or commission drawn by him from any other 
company; 

(d) professional qualification and experience of the individual concerned; 

(e) public policy relating to the removal of disparities in income.] 


27 [637-B. Condonation of delays in certain cases. —Notwithstanding any¬ 
thing contained in this Act— 

(a) where any application required to be made to the Central Govern¬ 
ment under any provision of this Act in respect of any matter is 
not made within the time specified therein, that Government may, 
for reasons to be recorded in writing, condone the delay; 

(b) where any document required to be filed with the Registrar under 
any provisions of this Act is not filed within the time specified there¬ 
in, the Central Government may, for reasons to be recorded in writ¬ 
ing, condone the delay.] 


Annual Report on Working of Act 

638. Annual report by Central Government. —The Central Government 
shau cause a general annual report on the working and administration of this 
Act to be prepared and laid before both Houses of Parliament, within one 
year of the close of the year to which the report relates. 

2 8 * ***** 

639. r Annual reports on Government companies to be placed before 
Parliament etc.] Rep. by the Companies ( Amendment ) Act, 1960 (.65 of I960), 
S. 208]. 


26 b Ins. by the Companies (Amend.) Act, 1974. 

26 c /jts. by the Companies (Amend.) Act, 1974. 

27 Ins. by Act 31 of 1965, S. 59 (w.e.f. 15-10-1965). . « 

28 The heading “Annual Report on Government Companies omitted by Act ba 

1960, S. 208. 
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Validation of Registration of Firms in certain Cases 

640 Validation of registration of firms as members of charitable and 
other companies.— Any firm which stood registered at the commencement of 
this Act as a member of any association or company licensed under section Zb 
of the Indian Companies Act, 1913 shall be deemed to have been validly so 
registered with effect on and from the date of its registration. 

29 [Computation of Time for filing Orders of Court ] 

640-A. Exclusion of time required in obtaining copies of orders of Court. 

_Except as expressly provided in this behalf elsewhere in this Act, where by 

any provision of this Act, any order of the Court is required to be filed with 
the Registrar, or a company or any other person within a period specified 
therein, then, in computing that period, the time taken in drawing up the 
order and in obtaining a copy thereof shall be excluded.] 

Schedules, Forms and Rules 

30 [640-B. Forms of, and procedure in relation to, certain applications.— 

(1) Every application made to the Central Government under section 259. 268, 
269. 310, 311, 326. 328. 329. 332, 343, 345, 346, 352, 408 or 409 shall be in such 
form as may be prescribed. 

(2) (a) Before any application is made by a company to the Central 
Government under any of the sections aforesaid, there shall be issued by or 
on behalf of the company a general notice to the members thereof, indicating 
the nature of the application proposed to be made. 

(b) Such notice shall be published at least 9 nce in a newspaper in the 
principal language of the district in which the registered office of the company 
is situate and circulating in that district, and at least once in English in an 
English newspaper circulating in that district. 

(c) Copies of the notices, together with a certificate by the company as to 
the doe publication thereof, shall be attached to the application. 

(d) Nothing in clauses (a), (b) or (c) shall apply to a private company 
which is not the managing agent of a public company.] 

641. Power to alter Schedules. —(1) Subject to the provisions of this sec¬ 
tion, the Central Government may, by notification in the Official Gazette, alter 
any of the regulations, rules, tables, forms and other provisions contained in 
any of the Schedules to this Act, except Schedules. XI and XII. 

(2) Any alteration notified under sub-section (1) shall have effect as if 
enacted in this Act and shall come into force on the date of the notification, 
unless the notification otherwise directs: 

Provided that no such alteration in Table A of Schedule I shall apply to 
any company registered before the date of such alteration. 

31 [(3) Every alteration made by the Central Government under sub¬ 
section (1) shall be laid as soon as may be after it is made before each House 
of Parliament while It is in session for a total period of thirty days which may 
be 3 la [comprised in one session or in two or more successive sessions, and if, 
before the expiry of the session immediately following the session or the 
successive sessions aforesaid,] both Houses agree in making any modification 
in the alteration, or both Houses agree that the alteration should not be made, 
the alteration shall thereafter have effect only in such modified form or be of 
no effect, as the case may be, so, however, that any such modification or annul¬ 
ment shall be without prejudice to the validity of anything previously done 
in pursuance of that alteration.] 

642. Power of Central Government to make rules.— (1) In addition to the 
powers conferred by section 641 the Central Government may, by notification 
in the Official Gazette make rules— 

32 [(a) for all or any of the matters which by this Act are to be, or may 
be, prescribed by the Central Government; and 


2 °lns. by S. 209, ibid. 

30 Ins. by Act 31 of 1965, S. 60 (w.ei. 15-10-1965). 

31 Sitbs. by Act 65 of 1960, S. 210, for sub-section (3). 

31a Subs, by the Companies (Amend.) Act, 1974. 

32 For the Companies (Central Government’s) General Rules and Forms, 1956, 
Gazette of India, Extraordinary, 1956, Pt. n, S. 3, p. 298/1. 
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tion thereof shall be punishable wit’lTfinrwhich'ma?™^ 0 ^* 31 a contrav en- 
rupees and where the contravention ic » - may extend to five hundred 

which may extend to fifty rup^ a further fine 

such contravention continues ^ ay aIter the first during which 

sha I1 < ^e E lITd ry as rU s 1 o e o„ In a a s de m a b y y beafter"^ °£3W und « Sub - Cti °" «> 

ment while it is in session for a total ~riod ofIW Hou J* of Parlia- 
3la [ comprised in one session or in two*™- mnri 2iJ. rty days whlch may be 

before the expiry of the session immedtetehr fonwS^^thrT 10 ™' and 
successive sessions aforesaid,’] both Houses afmJ !n ^ th session or the 
in the rule or both Houses agree that the r u?e 1 ? ^T 1 any ™ odifi cation 

t^ all c“ne ha so e 

^without prejudice to the validity o? anythinfprevtously done'Srthat 

after 6 'ILsuZY the High*Court°^‘ *° ““ ke rU,eS - (1) The Su P re ™ Court, 

(a) shall make rules “providing for all matters relating to the winding 
up of companies which, by this Act, are to be prescribed* and^mS? 

Spt^h^se^reserv ed* to^ the^entral '%%£>££% feKSJFVS 

as s?i,S!s; : a - •*» uesne 

(b) may make rules consistent with the Code of Civil Procedure, 1908— 

(i) as to the mode of proceedings to be had for winding up a com- 
.... P an y in High Courts and in Courts subordinate thereto; 

(u) for the voluntary winding up of companies, whether by members 
or by creditors; 

(hi) for the holding of meetings of creditors and members in connec¬ 
tion with proceedings under section 391; 

( iv) for giving effect to the provisions of this Act as to the reduction 
of the capital 36 * * *; and 

( v ) generally for all applications to be made to the Court under the 
provisions of this Act. 

(2) Without prejudice to the generality of the foregoing power, the 
Supreme Court may, by such rules, enable or require ali or any of the powers 
and duties conferred and imposed on the Court by this Act, in respect of the 
following matters, that is to say; — 

(a) the holding and conducting of meetings to ascertain the wishes of 
creditors and contributories; 

(b) the settling of lists of contributories and the rectifying of the register 
of members where required, and collecting and applying the assets; 

(c) the payment, delivery, conveyance, surrender or transfer of money, 
property, books or papers to the liquidator; 

(d) the making of calls; and 

(e) the fixing of a time within which debts and claims shall be proved; 

to be exercised or performed by the Official Liquidator or any other liquidator 
as an officer of the Court, and subject to the control of the Court: 

Provided that the liquidator shall not. without the special leave of the 
Court, rectify the register of members or make any call. 

(3) Until rules are made by the Supreme Court as aforesaid, all rules made 
by any High Court on the matters referred to in this section and in force at 
the commencement of this Act. shall continue to be in force in so far as 
they are not inconsistent with the provisions of this Act in that High Court 
and in courts subordinate thereto. 

37 [(4) All rules made by the Central Government under sub-section (1) o£ 
section 549 and in force immediately before the commencement of the Com¬ 
panies (Amendment) Act, 1960 shall conti nue in force and be deemed to have 

33 Subs, by Act 65 of 1960, S. 211, for sub-sections (2) and (3). 

34 For the Companies (Court) Rules, 1959, see Gazette of India, Extraordinary, Ft. II, 

S. 3(i), p. 389. • , 

33 Subs, by Act 65 of 1960, S. 212, for certain words. „ ~ 

30 The words “and the sub-division of the shares of a company omitted by b. <5 , 

ibid. 

37 Ins. by Act 65 of 1960, S. 212. 
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been made by the Supreme Court unless and until they are superseded by 
rules made by the Supreme Court after such commencement.] 

Repeals and Savings 

644. Repeal of Acts specified in Schedule XU. —The enactments mentioned 
in Schedule XII are hereby repealed. 

645. Saving of orders, rules, etc., in force at commencement of Act.— 
Nothing in this Act shall affect any order, rule, regulation, appointment, 
conveyance, mortgage, deed, document or agreement made, fee directed, resolu¬ 
tion passed, direction given, proceeding taken, instrument executed or issued 
or thing done, under or in pursuance of any previous companies law; but any 
such order, rule, regulation, appointment, conveyance, mortgage, deed, docu¬ 
ment, agreement, fee, resolution, direction, proceeding, instrument; or thing 
shall, if in force at the commencement of this Act, continue to be in force, 
and so far as it could have been made, directed, passed, given, taken, executed, 
issued or done under or in pursuance of this Act, shall have effect as if made, 
directed, passed, given, taken, executed, issued or done under or in pursuance 
of this Act. 


646. Saving of operation of section 138 of Act 7 of 1913. —Nothing in this 
Act shall affect the operation of section 138 of the Indian Companies Act, . 1913, 
as respects inspectors, or as respects the continuation of an inspection begun 
by inspectors, appointed before the commencement of this Act; and the provi¬ 
sions of this Act shall apply to or in relation to a report of inspectors appointed 
under the said section 138 as they apply to or in relation to a report of 
inspectors appointed under section 235 or 237 of this Act. 

647. Saving of pending proceedings for winding up. —Where the winding 
up of a company has commenced before the commencement of this Act— 

(i) sub-section (7) of section 555 shall apply in respect of any moneys 
paid into the Companies Liquidation Account whether before or after 
such commencement; and 

(ii) the other provisions with respect to winding up contained in this 
Act shall not apply, but the company shall be wound up in the 
same manner and<with the same incidents as if this Act had not 
been passed: 

38 [Provided that where the proceedings in any such winding up are pend¬ 
ing at the commencements of the Companies (Amendment) Act, 1960— 

(a) sections 463, 502, 515 and 524 shall, as far as may be, also apply 

in relation thereto; 

(b) the liquidator appointed by the Court and functioning in any such 

winding up shall in such manner and at such time as may be 
prescribed by the Central Government, pay the moneys received 
by him as such liquidator, into the public account of India in 
the Reserve Bank of India.] 

6J8. Saving of prosecution instituted by liquidator or Court under section 
237 of Act 7 of 1913. —Nothing in this Act shall affect any prosecution insti¬ 
tuted or ordered by the Court to be instituted under section 237 of the Indian 
Companies Act, 1913; and the Court shall have the same power of directing 
how any costs, charges, and expenses properly incurred in any such prosecu¬ 
tion are to be defrayed as it would have had, if this Act had not been passed. 

• 649. Construction of references to former enactments in documents._ 

Any document referring to any former enactment relating to companies shall 
be construed as referring to the corresponding enactment in this Act. 


[.Construction of “registrar of joint stock companies ” in Act 21 of 
1860. Rep. by the Companies ( Amendment ) Act, 1960, (65 of 1960), S. 214.] 

. 65 . 1 - Construction of references to an extraordinary resolution in articles, 

etc. —Any reference to an extraordinary resolution in the articles of a com- 

P « ny ’ 4 ?. r in - a ? y reso J ution . passed in general meeting by the company, or in 
any other instrument, or in any law in force immediately before the com- 

SwSSS* of Act, shall with effect on and from such commencement® be 
construed as a reference to a special resolution. 

,mdcr previous companies laws to have effect as if 
made under Act. —Any person appointed to any office under or by virtue of 

office® under S o C r °by a “rtle a of 'this £* t deemed to have been appointed to that 
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653. Former registration offices continued. —The offices evicting 

STSS-KS 

prov1ffo“s d of°any pr£ 

™, us ^ompanies law shall be deemed to be part of the register to be keot 
under the corresponding provisions of this Act. 6 Kept 

655. Fimds and accounts under Act to be in continuation of funds and 

un . d , er previous companies law.—AU funds constituted and account 

‘■fo sha11 be deemed to be in contmuation of the correspond¬ 

ing funds constituted and accounts kept under previous companies laws. 

656. Saving of incorporation under repealed Acts.— Nothing in this Act 
shall affect the incorporation of any company registered under any enact¬ 
ment hereby repealed. 


657. Saving of certain Tables under previous companies laws. —Nothing 
in this Act shall affect— 

(a) Table B in the Schedule annexed to Act No. XIX of 1857, or any 

part thereof, so far as the same applies, to any company existing 
at the commencement of this Act; 

(b) Table A in the First Schedule annexed to the Indian Companies 

Act. 1882, or any part thereof, so far as the same applies to any 
company existing at the commencement of this Act; 

(c) Table A in the First Schedule to the Indian Companies Act, 1913, 

either as originally contained in that Schedule or as altered in 
pursuance of section 151 of that Act. so far as the same applies 
to any company existing at the commencement of this Act. 

658. Section 6 of the General Clauses Act, 1897 to apply in addition to 
sections 645 to 657 of Act. —The mention of particular matters in sections 645 
to 657 or in any other provision of this Act shall not prejudice the general 
application of section 6 of the General Clauses Act, 1897, with respect to 
the effect of repeals. 
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SCHEDULE I 


[See sections 2(2), 14. 28(1), 29 and 223 ] 

TABLE A 

REGULATIONS FOR MANAGEMENT OF A COMPANY 

LIMITED BY SHARES 

Interpretation 

1. (1) In these regulations— 

(a) “the Act” means the Companies Act. 1956, 

(b) “the seal” means the common seal of the company. 

(2) Unless the context otherwise requires, words or expressions contain¬ 
ed in these regulations shall bear the same meaning as in the Act or any 
statutpry modification thereof in force at the date at which these regulations 
become binding on the company. 


Share Capital and Variation of Rights 

2. Subject to the provisions of section 80. any preference shares mav. 
with the sanction of an ordinary resolution, be issued on the terms that they 
are, or at the option of the company are liable, to be redeemed on such 
terms and in such manner as the company before the issue of the shares may 
by special resolution, determine. 

* i?' a * , a ? y time , tbe share capital is divided into different classes 

oi snares, the rights attached to any class (unless otherwise provided by the 
terms of issue of the shares of that class) may. subject to the provisions of 
sections 106 and 107, and whether or not the company is being wound up. 
be varied with the consent in writing of the holders of three-fourths of the 
issued shares of that class, or with the sanction of special resolution passed 
at th , e o, se n? arate * meeting of the holders of the shares of that class. 

ev , ery su ^ h separate »* • * meeting, the provisions of these 

fu*?!? 10118 relatm S to general meetings shall mutatis mutandis apply, but so 
•.at the necessary quorum shall be two persons at least holding or represent¬ 
ing, by Proxy one-third of the issued shares of the class in question. 

- ™ rights conferred upon the holders of the shares of any class 

P[ i efe f red or other rights shall not, unless otherwise expressly 

bP hv h fL termS r 1SSUe - of th % s i iares of that class > be deemed to 

therewith ^ crea * lon or lssue of further shares ranking pari passu 

^r°eTbrt 0 hat P lecti 0 o r n a6reed t0 b * Paid ShaU ba dis “ thTSSSng 

of nWiLeo mf ri ission sha H not exceed the rate of five per cent 
? f cl1 tbe P nce at which the shares in respect whereof the same Is paid are 
issued or an a ™unt equal to five per cent of such :• ice, as the case may be. 
(3) The commission may be satisfied by the payment of cash or the 

fn thT other. UUy 0r P3rtly PaW Shares ° r p * rt,y in ‘he onl wayand partly 

as may be^awTu Pany ™ ay alS °’ ° n any issue of shares - Pay brokerage 

comnanv X as P hn1d1nJ e =n^ ed i, by law> no P erson shaU be recognised by the 

be bound bv h or d hf a y n ^, a ^ e upon any tr . ust - and the company shall not 

notice thereof' anv w d , any "l ay to recognise (even when having 

ixuiice xnereoi, any equitable, contmgent, future or partial interop in nnv 

roistered eXCePt an absolute right to the entity thereof in the 

The word general” omitted by Act 65 of 1960 <5 91 *; 

2 Ins. by Not! No. G. S. R.~ tolled April 23^866 ’ 
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(b) several certificates, each for one or more of his sharoc 

ment of one rupee for every certificate J « ?’ 1)011 pay_ 

to wh cht?/a^unf 1 ShaU SP ^ the shar « 

com^a'nyHshlfr nit 0 be a ^und a to "Lue^re^aH^ P T°^ the 

dili a ve C rfjo Ca a!f ^hYc^s tD 006 ° £ #eVeral j ° int ^ 2 % MS 

as wS JSSi sSS ^SSssHS 

fh&k^fit. incurred by the com P an y in investigating evidence, as the director^ 

Lien 

9. (1) The company shall have a first and paramount lien— 

(a) on every share (not being a fully-paid share), for all moneys 

(whether presently payable or not) called, or payable at a fixed 
time, in respect of that share; and 

(b) on all shares (not being fully-paid shares) standing registered in 

the name of a single person, for all moneys presently payable 
by him or his estate to the company: 

Provided that the Board of directors may at any time declare any share 
t0 bo wbolly or in part exempt from the provisions of this clause 

\_ 2 / com Pany’s lien, if any, on a share shall extend to all dividends 

payable thereon. 

10. The company may sell, in such manner as the Board thinks fit, any 
shares on which the company has a lien: 

Provided that no sale shall be made— 

(a) unless a sum in respect of which the lien exists is presently pay¬ 

able; or 

(b) until the expiration of fourteen days after a notice in writing stat¬ 

ing and demanding payment of such part of the amount in 
respect of which the lien exists as is presently payable, has been 
given to the registered holder for the time being of the share or 
the person entitled thereto by reason of his death or insolvency. 

11. (1) To give effect to any such sale, the Board may authorise some 
person to transfer the shares sold to the purchaser thereof. 

(2) The purchaser shall be registered as the holder of the shares com¬ 
prised in any such transfer. 

(3) The purchaser shall not be bound to see to the application of the 
purchase money, nor shall his title to the shares be affected by any irregula¬ 
rity or invalidity in the proceedings in reference to the sale. 

12. (1) The proceeds of the sale shall be received by the company and 
applied in payment of such part of the amount in respect of which the lien 
exists as is presently payable. 

(2) The residue, if any. shall, subject to a like lien for sums not presently 
payable as existed upon the shares before the sale, be paid to the person 
entitled to the shares at the date of the sale. 

Calls on Shares 

13. (1) The Board may. from time to time, make calls upon the 
members in respect of any moneys unpaid on their shares (whether on 
account of the nominal value of the shares or by way of premium) and not 
by the conditions of allotment thereof made payable at fixed times. 

Provided that no call shall exceed one-fourth of the nominal value of the 
share or be payable at less than one month from the date fixed for the 

p a > 72 )n t Each t member P S^ r subjec 1 t to receiving at least fourteen company ^ at 
specifying the time or times and P^f/f payment pay to the company, at 
the time or times and place so specified, amount called on his glare 

✓ A rail mav be revoked or postponed at the discretion ol tne .tsoara. 

4 A call shall be deemed to have been made at the time when the 
resolution of the Board authorising the call was passed and may be requir 

to be.paid^y. instalment. ^ # ^ be ' jointly and severaUy liable to 

pay ali calls in respect thereof. 

z Subs, by ibid. 
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16. (1) If a sum called in respect of a share is not paid before or on 
the day appointed for payment thereof, the person from whom the sum is 
due shall pay interest thereon from the day appointed for payment thereof 
to the time of actual payment at five per cent per annum or at such lower 
rate, if any, as the Board may determine. 

(2) The Board shall be at liberty to waive payment of any such interest 

wholly or in part. 

17. (1) Any sum which by the terms of issue of a share becomes pay¬ 
able on allotment or at any fixed date, whether on account of the nominal 
value of the share or by way of premium, shall, for the purposes of these 
regulations, be deemed to be a call duly made and payable on the date on 
which by the terms of issue such sum becomes payable. 

(2) In case of non-payment of such sum, all the relevant provisions of 
these regulations as to payment of interest and expenses, forfeiture or other¬ 
wise shall apply as if such sum had become payable by virtue of a call duly 
made and notified. 

18. The Board— 

(a) may, if it thinks fit, receive from any member willing to advance 

the same, all or any part of the moneys uncalled and unpaid 
upon any shares held by him; and 

(b) upon all or any of the moneys so advanced, may (until the same 

would, but for such advance, become presently payable) pay 
interest at such rate not exceeding, unless the company in 
general meeting shall otherwise direct, six per cent per annum, 
as may be agreed upon between the Board and the member pay¬ 
ing the sum in advance. 

Transfer of Shares 

19. (1) The instrument of transfer of any share in the company shall be 
executed by or on behalf of both the transferor and transferee. 

(2) The transferor shall be deemed to remain a holder of the share until 
the name of the transferee is entered in the register of members in respect 
thereof. 

4 [20. Subject to the provisions of section 108, the shares in the company 
shall be transferred in the following form, namely: — 

FORM No. 7-B 

Date of presentation to the prescribed authority: 

SHARE TRANSFER FORM 

For the Consideration stated below the ‘ Transferor^)' named, do hereby 
transfer to the 'Transferee(s)’ named, his (their) executors, administrators and 
assigns, the shares specified below subject to the conditions on which the said 
shares are now held, by the Transferor^) and the Transferee(s) do hereby 
agree to accept and hold the said shares subject to the conditions aforesaid . 


Full Name of Company 


Number and full description of No. in Figures 
shares 


No. in Description 
words Equity/ 

Pref. 

shares 


Whether the said shares are dealt in 
or quoted on a recognised stock 
exchange 

•If reply to above is Yes, name of 
Stock Exchange should be indicat¬ 
ed. 


Distinctive 

Numbers 


4 Subs, by Noti. No. G. S. R. 631, dated April 23, 1966. 
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TRANSFER FROM 
Transferor(s) name(s) in full (Prefer¬ 
able typewritten or in block 
capitals) 


fCONSIDERATION (in words) 


TRANSFER TO 

Transferee(s) name(s) in full (Pre¬ 
ferably typewritten or in block 
capitals; 

(The name/names may be filled in 
before the instrument is lodged 
with the company for registration). 

Signature of witness . 

with name and ..’tSignature(s) 

address in full . 0 f 

(name preferably .Transferor(s) 

typewritten or in . 

block capitals) . 

Signature of witness .JSignature(s) 

with name and . of 

address in full .’.^Transferees) 

(name preferably . 

typewritten or in ... 

block capitals) . 

Dated...this day of...One thousand nine 

hundred and. 


Particulars of Transferee(s) 


**Transferee(s) 

Shri, Shri- 
mati, or 
Kumari 

Occupation 

Address 

Father’s/ 

Husband’s 

Name 


1 

0 




*1. If the shares are listed on more than one recognised Stock Exchange, 
name of any one such Stock Exchange only need be indicated. 

|2. The consideration money set forth in a transfer may differ from that 
which the first seller will receive, owing to subsequent sales by the original 
buyer. 

J3. Signature by thumb-impressions, marks, etc. should be attested by a 
J.P., Magistrate, Notary Public or a similar authority holding a public office and 
authorised to use the seal of his office. . 

**4. Particulars in respect of each transferee should be entered in the 
same jer in which transferees’ names occur above. 


Entered in Register of Transfers No 
Approved 


Date 


1 Folio 
| Specimen 
[ Signature(s) of 
f Transferee(s) 


Note .—' 


Names must be rubber-stamped preferably in a straight line, 
r’hrnnninoiral order should be maintained. 

Broker’s Clearing Number should be stated when delivery is given 
by a clearing Member Bank. 
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Name of Delivering Broker Date 
or Clearing 
Member 


Name of Delivering Broker Date 
or Clearing 
Member 


LODGED BY 

FULL. 

ADDRESS 



POWER PRO¬ 
OF BATE 

ATTORNEY 


LETTERS OF 
ADMINIS¬ 
TRATION 


DEATH CERTIFICATE 


Registered with the Company under 
No..., date. 


[Signature (not initials) of Broker, Bank, 

Company or Stock Exchange Clearing 
House]. 


,,, 2 i- The Board may, subject to the right of appeal conferred by section 
in, decline to register— 

(a) the transfer of a share, not being a fully-paid share, to a person of 

whom they do not approve; or 
'h) iony^transfer of shares on which the company has a lien. 

unlesJ-' 6 B ° ard may 8150 decline to recognise any instrument of transfer 

/5x th ^ UP f e ? 13 to *** com Pany in respect thereof; 

(b) ^ ans f e f is accompanied by the certificate of the 

% to wh }ch it relates, and such other evidence as the Board 

' t0 Sh0W 1516 rt « ht of the to 

(c) the instrument ot transter is in respect of. only one class of shares. 
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5 [23. Subject to the provisions of section 154 the + 

and f ° r ^ 

*u- Pr ° vlded that such registration shall not be suspended for mnr P th.n 
in'any yJa S r.] 307 ° ne tlme ° F f ° r m ° re than fort y- fi ve lays in the aggregate 

24. The company shall be entitled to charge a fee not exceeding twn 
P 1 ^ th t ? registration of every probate, letters of administration Certi¬ 
ficate of death or marriage, power of attorney, or other instrument. 

Transmission of shares 

25. (1) On the death of a member, the survivor or survivors where the 
member was a joint hoider, and his legal representatives where he was a 

5 °} e r . h ° lde t r > ff? aU . * e ^e. only persons recognised by the company as having 
any title to his interest m the shares. 6 

(2) Nothing in clause (1) shall release the estate of a deceased joint holder 
from any liability in respect of any share which had been jointly held by 
him with other persons. 

26. (1) Any person becoming entitled to a share in consequence of the 
death or insolvency of a member may, upon such evidence being produced 
as may from time to time properly be required by the Board and subject as 
hereinafter provided, elect, either— 

(a) to be registered himself as holder of the share; or 

(b) to make such transfer of the share as the deceased or insolvent 

member could have made. 

(2; The Board shall, in either case, have the same right to decline or 
suspend registration as it would have -had, if the deceased or insolvent 
member had transferred the share before his death or insolvency. 

27. (1) If the person so becoming entitled shall elect to be registered as 
holder of the share himself, he shall deliver or send to the company a notice 
in writing signed by him stating that he so elects. 

(2) If the person aforesaid shall elect to transfer the share, he shall testify 
his election by executing a transfer of the share. 

(3) All the limitations, restrictions and provisions of these regulations 
relating to the right to transfer and the registration of transfers of shares shall 
be applicable to any such notice or transfer as aforesaid as if the death or 
insolvency of the member had not occurred and the notice or transfer were a 
transfer signed by that member. 

28. A person becoming entitled to a share by reason of the death or in¬ 
solvency of the holder shall be entitled to the same dividends and other advant¬ 
ages to which he would be entitled if he were the registered holder of the 
share, except that he shall not, before being registered as a member in respect 
of the share, be entitled in respect of it to exercise any right conferred by 
membership in relation to meetings of the company: 

Provided that the Board may, at any time, give notice requiring any 
such person to elect either to be registered himself or to transfer the share, 
and if the notice is not complied with within .nety days, the Board may 
thereafter withhold payment of all dividends, bonuses or other moneys pay¬ 
able in respect of the share, until the requirements of the notice have been 

complied .with. 

Forfeiture of Shares 

29 If a member fails to pay any call, or instalment of a call, on the 
is unpaid, together with any interest which may have accrued. 

.■■jgjgfesg S 


Subs, by Noth No. G. S. R. 631, dated April 23, 1966. 
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time thereafter, before the payment required by the notice has been made, 
be forfeited by a resolution of the Board to that effect. 

32. (1) A forefeited share may be sold 9 r otherwise disposed of on such 
terms and in such manner as the Board thinks fit. 

(2) At any time before a sale or disposal as aforesaid, the Board may 
cancel the forfeiture on such terms as it thinks fit. 

33. (1) A person whose shares have been forfeited shall cease to be a 
member in respect of the forfeited shares, but shall, notwithstanding the for¬ 
feiture, remain liable to pay to the company all moneys which, at the date of 
forfeiture, were presently payable by him to the company in respect of the 
shdrss. 

(2) The liability of such person shall cease if and when the company shall 
have received payment in full of all such moneys in respect of the shares. 

34. (1) A duly verified declaration in writing that the declarant is a direc¬ 
tor, the managing agent, the secretaries and treasurers, the manager or the 
secretary, of the company, and that a share in the company has been duly for¬ 
feited on a date stated in the declaration, shall be conclusive evidence of the 
facts therein stated as against all persons claiming to be entitled to the share. 

(2) The company may receive the consideration, if any, given for the share 
on any sale or disposal thereof and may execute a transfer of the share in 
favour of the person to whom the share is sold or disposed of. 

(3) The transferee shall thereupon be registered as the holder of the share. 

(4) The transferee shall not be bound to see to the application of the pur¬ 
chase money, if any, nor shall his title to the share be affected by any 
irregularity or invalidity in the proceedings in reference to the forfeiture, sale 
or disposal of the share. 

35. The provisions of these regulations as to forfeiture shall apply in the 
case of non-payment of any sum which, by the terms of issue of a share, 
becomes payable at a fixed time, whether on account of the nominal value of 
the share or by way of premium, as if the same had been payable by virtue 
of a call duly made and notified. 

Conversion of Shares into Stock 

36. The company may, by ordinary resolution,— 

(a) convert any paid-up shares into stock; and 

(b) reconvert any stock into paid-up shares of any denomination. 

37. The holders of stock may transfer the same or any part thereof, in 
the same manner as, and subject to the same regulations under which, the 
shares from which the stock arose might before the conversion have been 
transferred, or as near thereto as circumstances admit: 

Provided that the Board may, from time to time, fix the minimum amount 
of stock transferable, so however that such minimum shall not exceed the 
nominal amount of the shares from which the stock arose. 

38. The holders of stock shall, according to the amount of stock held by 
them, have the same rights, privileges and advantages as regards dividends, 
voting at meetings of the company, and other matters, as if they held the 
snares from which the stock arose; but no such privilege or advantage (except 
participation in the dividends and profits of the company and in the assets on 
winding up) shall be conferred by an amount of stock which would not, if 
existing in shares, have conferred that privilege or advantage. 

39. Such of the regulations of the company (other than those relating 
to share warrants), as are applicable to paid-up shares shall apply to stock 
and the words “share” and “shareholder” in those regulations shall include 
“stock” and “stockholder” respectively. 

Share Warrants 

40. The company may issue share warrants subject to, and in accord¬ 
ance with, the provisions of sections 114 and 115; and accordingly the Board 
may in its discretion, with respect to any share which is fully paid up, on 
application in writing signed by the person registered as holder of the share, 
and authenticated by such evidence (if any) as the Board may, from time to 
time, require as to the identity of the person signing the application, and on 
receiving the certificate (if any) of the share, and the amount of the stamp 
duty on the warrant and such fee as the Board may from time to time require, 
issue a share warrant. 

41. fi) The bearer of a share warrant may at any time deposit the 
warrart at the office of the company, and so long as the warrant rem ains so 
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f ?r calling a meeting ^f the a company th |nd a S e att 1 ending £ sig P ing a requisition 

warra e S Ster ° f memberS aS the hold - «>* Ihares^fnduded TnYheTe^sItS 

sharo 2 wYr°ranT° re tha " 006 PerSOn Sha11 be ^cognised as depositor of the 
share 3 wIr h ran e t 0 To Pa t n he debitor ‘ W ° d3yS ' Written n ° tice ' return the deposited 

whichafl^aif 1 ;^^^ tlTn i to t,me> make rules as to the terms on 

wnicn ui it snail think fit) a new share warrant or coupon mav be issuprf hv 
way of renewal in case of defacement, loss or destruction Y 


Alteration of Capital 


xu. m u y * fron l ti P le *? * ime . b y ordinary resolution increase 

I^r S K 3re Ca ^ lt ^ by such sum, to be divided into shares of such amount, as 
may be specified in the resolution. 


45. The company may, by ordinary resolution,— 

(a) consolidate and divide all or any of its share capital into shares of 

larger amount than it" existing shares; 

(b) sub-divide its existing shares or any of them into shares of smaller 

amount than is fixed by the memorandum, subject, nevertheless, 
to the provisions of clause (d) of sub-section (1) of section 94; 

(c) cancel any shares which, at the date of the passing of the resolution, 

have not been taken or agreed to be taken by any person. 

46. The company may, by special resolution, reduce in any manner and 
with, and subject to, any incident authorised and consent required by law,— 

(a) its share capital; 

6 [(b) any capital redemption reserve account; or] 

(c) any share premium account. 


General Meetings 

47. All general meetings other than annual general meetings shall be 
called extraordinary general meetings. 

48. (1) The Board may, whenever it thinks fit, call an extraordinary 
general meeting. 

(2) If at any time there are not within India directors capable of acting 
who are sufficient in number to form a quorum, any director or any two mem¬ 
bers of the company may call an extraordinary general meeting in the same 
manner, as nearly as possible, as that in which such a meeting may be called 
by the Board. 


Proceedings at General Meetings 


49. (1) No business shall be transacted at any general meeting unless a 
quorum of members is present at the time when the meeting proceeds to 

business. . . 

(2) Save as herein otherwise provided, five members present m person (in 
the case of a public company—two members present in person, in the case of 
a private company) shall be a quorum. . 

50. The Chairman, if any, of the Board shall preside as chairman at every 


general meeting of the company. . .... flf x 0 „ n 

51. If there is no such chairman, or if he is no ^. p J ese I lt | 1 fife to 
minutes after the time appointed for holding the meeting, or is unwilli g 
act as chairman of the meeting, the directors present shall elect one of their 
number to be chairman of the meeting. 



0 Subs, by Noti. No. G. S. R. 631, dated April 23, 1966. 
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52. If at any meeting no director is willing to act as chairman or if no 
director is present within fifteen minute after the time appointed for holding 
the meeting, the members present shall choose one of their number to be 
chairman of the meeting. 

53. (1) The chairman may, with the consent of any meeting at which a 
quorum is present, and shall, if so directed by the meeting, adjourn the meeting 
from time to time and from place to place. 

(2) No business shall be transacted at any adjourned meeting other than 
the business left unfinished at the meeting from which the adjournment took 
place. 

(3) When a meeting is adjourned for thirty days or more, notice of the 
adjourned meeting shall be given as in the case of an original meeting. 

(4) Save as aforesaid, it shall not be necessary to give any notice of an 
adjournment or of the business to be transacted at an adjourned meeting. 

54. In the case of an equality of votes, whether on a show of hands or on 
a poll, the chairman of the meeting at which the show of hands takes place, or 
at which the poll is demanded, shall be entitled to a second or casting vote. 

55. Any business other than that upon which a poll has been demanded 
may be proceeded with, pending the taking of the poll. 


Votes of Members 

56. Subject to any rights or restrictions for the time being attached to 
any class or classes of shares,— 

(a) on a show of "hands, every member present in person shall have one 

vote; and 

(b) on a poll, the voting rights of members shall be as laid down in 

section 87. 

57. In the case of joint holders, the vote of the senior who tenders a vote, 
whether in person or by proxy, shall be accepted to the exclusion of the vote 
of the other joint holders. 

For this purpose, seniority shall be determined by the order in which the 
names stand in the register of members. 

58. A member of unsound mind, or in respect of whom an order has been 
made by any Court having jurisdiction in lunacy, may vote, whether on a 
show of hands or on a poll, by his committee or other legal guardian, and any 
such committee or guardian may on a poll, vote by proxy. 

59. No member shall be entitled to vote at any general meeting .unless 
all calls or other sums presently payable by him in respect of shares in the 
company have been paid. 

60. (1) No objection shall be raised to the qualification of any voter 
except at the meeting or adjourned meeting at which the vote objected to is 
given or tendered, and every vote not disallowed at such meeting shall be valid 
for all purposes. 

(2) Any such objection made in due time shall be referred to the chairman 
of the meeting, whose decision shall be final and conclusive. 

61. The instrument appointing a proxy and the power of attorney or 
Other authority, if any, under which it is signed or a notarially certified copy 
of that power or authority, shall be deposited at the registered office of the 
company not less than 48 hours before the time for hol ding the meeting or 
adjourned meeting at which the person named in the instrument proposes to 
vote, or, in the case of the poll, not less than 24 hours before the time appointed 

for the taking of the poll; and in default the instrument of proxy shall not be 
treated as valid. 

c? v instrument appointing a proxy shall be in either of the forms in 

schedule IX to the Act or a form as near thereto as circumstances admit. 

. AXpte given in accordance with the terms of an instrument of proxy 

snail be valid, notwithstanding the previous death or insanity of the principal or 
the revocation of the proxy or of the authority under which the proxy was 
executed, or the transfer of the shares in respect of which the proxy is given: 

Provided that no intimation in writing of such death, insanity, revocation 
sh fH beei \, received by the company at its office before the 

commencement of the meeting or adjourned meeting at which the proxy is 


Board of Directors 

number of the directors and the names of the first directors shall 
of them™* 116 * 3 m writing by the subscribers of^the memorandum or a majority 
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65. (1) The remuneration of the directors shall in cn far 

of a monthly payment, be deemed to accrue from day to day* * consists 

a ♦ j. addition to the rttnuneration payable to them in pursuance nf th* 

incurred b^hem-" 7 ^ ^ traveUin ^ h °tel and other e^pen^properly 

(a) in attending and returning from meeting of the Board of directors 

or any committee thereof or general meetings of the company- 

(b) m connection with the business of the company P y ’ ° r 

share to ° f 3 direCt ° r ShaU be the holdin S ° f at one 

67. The Board may pay all expenses incurred in getting up and register¬ 
ing the company. 6 


6 §- ' I ? e company may exercise the power conferred by section 50 with 
regard to having an official seal for use abroad, and such power shall be vested 
in the Board. 


69. The company may exercise the powers conferred on it by sections 
157 and 158 with regard to the keeping of a foreign register; and the Board 
may (subject to the provisions of those sections) make and vary such regula¬ 
tions as it may think fit respecting the keeping of any such register. 

70. All cheques, promissory notes, drafts, hundis, bills of exchange and 
other negotiable instruments, and all receipts for money paid to the company, 
shall be signed, drawn, accepted, endorsed, or otherwise executed, as the case 
may be. by the managing agent or secretaries and treasurers of the company, 
or where there is no managing agent or secretaries and treasurers, by such 
person and in such manner as the Board shall from time to time by resolution 
determine. 


71. Every director present at any meeting of the Board or of a committee 
thereof shall sign his name in a book to be kept for that purpose. 

7 [72. (1) The Board shall have power at any time, and from time to time, 

to appoint a person as an additional director, provided that number of the direc¬ 
tors and additional directors together shall not at any time exceed the maximum 
strength fixed for the Board by the articles. 

(2) Such person shall hold office only up to the date of the next annual 
general meeting of the company but shall be eligible for appointment by the 
company as a director at that meeting subject to the provisions of the Act.] 


Proceedings of Board 

73. (1) The Board of directors may meet for the despatch of business, 
adjourn and otherwise regulate its meetings, as it thinks fit. 

(2) A director may, and the managing agent, secretaries and treasurers, 
manager or secretary on the requisition of a director shall, at any time, summon 
a meeting of the Board. 

74. (1) Save as otherwise expressly provided m the Act, questions ansm 3 
at anv meeting of the Board shall be decided by a majority of votes. 

(2) In case of an equility of votes, the chairman of the Board, if any, shall 

have a second or casting vote. . . .. 

75. The continuing directors may act notwithstanding any : “I 

Board; but, if and so long as their number is reduced below the quorum fixed 
by the Act for a meeting of the Board, the continuing directors or_ director 
may act for the purpose of increasing the number of directors to that fixed 

the quomrn, or of summoning a general meeting of the company, but for 

no other ^ r ^. he Board may elect a chairman of its meetings and determine 

the period for which he is to hold office. ^ ^airman 

(2) If no such chairman is elected, or if at any meeting the chair 

is not present within five minutes after the time appointed for holdinothe 

meeting*? the directors present may choose one of their number to be chairm 

I"?' s.“s 

aSSSss* 

78. (1) A committee may ele ct a chairman of its meetings. 

7 Subs, by Noti. No. G. S. R. 521, dated April 23, 1959, Gazette of India, 1959. 
Pt n, S. 3(«), P. 651. 
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(2) If no such chairman is elected, or if at any meeting the chairman is 
not present within five minutes after the time appointed for holding the 
meeting, the members present may choose one of their number to be chairman 

of the meeting. , 

79. (1) A committee may meet and adjourn as it thinks proper. 

(2) Questions arising at any meeting of a committee shall be determined 
by a majority of votes of the members present, and in case of an equality of 

votes, the chairman shall have a second or casting vote. 

80 All acts done by any meeting of the Board or of a committee thereof 
or by any person acting as a director, shall, notwithstanding that it may be 
afterwards discovered that there was some defect in the appointment of any 
one or more of such directors or of any person acting as aforesaid, or that 
they or any of them were disqualified, be as valid as if every such director or 
such person had been duly appointed and was qualified to be a director. 

81. Save as otherwise expressly provided in the Act, a resolution in writ¬ 
ing, signed by all the members of the Board or of a committee thereof, for 
the time being entitled to receive notice of a meeting of the Board or commit¬ 
tee, shall be as valid and effectual as if it had been passed at a meeting of 
the Board or committee duly convened and held. 


Manager or Secretary 

8 [82. Subject to the provisions of the Act— 

(1) a manager or secretary may be appointed by the Board for such 

term, at such remuneration and upon such conditions as it may 
think fit; and any manager or secretary so appointed may be 
removed by the Board; 

(2) a director may be appointed as manager or secretary.] 

83. A provision of the Act or these regulations requiring or authorising 
a thing to be done by or to a director and the manager or secretary shall not 
be satisfied by its being done by or to the same person acting both as director 
and as, or in place of, the manager or secretary. 

The seal 

84. (1) The Board shall provide for the safe custody of the seal. 

(2) The seal of the company shall not be affixed to any instrument except 
by the authority of a resolution of the Board or of a committee of the Board 
authorised by it in that behalf, and except in the presence of at -least two 
directors and of the secretary or such other person as the Board may appoint 
for the purpose; and those two directors and the secretary or other person 
aforesaid shall sign every instrument to which the seal of the company is so 
affixed in their presence. 


.Dividends and Reserve 

85. The company in general meeting may declare dividends, but no 
dividend shall exceed the amount recommended by the Board. 

86. The Board may from time to time pay to the members such interim 
dividends as appear to it to be justified by the profits of the company. 

87. (1) The Board may, before recommending any dividend, set aside out 
of the profits of the company such sums as it thinks proper as a reserve or 
reserves which shall,. at the discretion of the Board, be applicable for any 
purpose to which the profits of the company may be properly applied, includ¬ 
ing provision for meeting contingencies or for equalising dividends; and pend¬ 
ing such application, may, at the like discretion, either he employed in the 
business of the company or be invested in such investments (other than 
shares of the company) as the Board may, from time to time, think fit. 

(2) The Board may also carry forward any profits which it may think 
prudent not to divide, without setting them aside as a reserve; 1 

88. (1) Subject to the rights of persons, if any, entitled to shares with 
special rights as to dividends, all dividends shall be declared and paid accord¬ 
ing to the amounts paid or credited as paid on the shares in respect whereof 
the dividend is paid, but if and so long as nothing is paid upon any of the 
shares in the company, dividends may be declared and paid according to the 
amounts of the shares. 

. < 2 > No amount paid or credited as paid on a share in advance of calls 

shall be treated for the purposes of this regulation as paid on the share. 

8 Subs, by Noti. No. G. S. R. 631, dated April 23, 1966. ‘ 


1 
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paid^^ttoe’share^durtag any^porti^n^or^portions 

of the period m respect of which the dividend is paid-^St if anv ?wi ” 

“■£ *E2S ttrlTpSEM 

all ^ u 9 m, T ^f e *°*l d ™f ay dedUCt fro T 1 an y dividend payable to any member 

of shares' may"be^^piitf*3K °or ?h“h The^dS 

addres * of the holder or, in the case of joint holders to 
the registered address of that one of the joint holders who is the first named 

bolder nr S r i? f ,. members ’ . or to such person and to such address as the 
Holder or joint holders may in writing direct. 

(2) Every such cheque or warrant shall be made payable to the order of 
the person to whom it is sent. 

92. Any one of two or more joint holders of a share may give effectual 
receipts for any dividends, bonuses or other moneys payable in respect of such 
share. 

93. Notice of any dividend that may have been declared shall be given 
to the persons entitled to share therein in the manner mentioned in the Act. 

94. No dividend shall bear interest against the company. 

Accounts 

95. (1) The Board shall from time to time determine whether and to 
what extent and at what times and places and under what conditions or regu¬ 
lations, the accounts and books of the company, or any of them, shall be open 
to the inspection of members not being directors. 

(2) No member (not being a director) shall have any right of inspecting 
any account or book or document of the company except as conferred by law 
or authorised by the Board or by the company in general meeting. 

Capitalisation of Profits 

96. (1) The company in general meeting may, upon the recommendation 
of the Board, resolve— 

.(a) that it is desirable to capitalise any part of the amount for the time 
being standing to the credit of any of the company’s reserve accounts, or to 
the credit of the profit and loss account, or otherwise available for distribution; 
and ...» 

(b) that such sum be accordingly set free for distribution in the manner 
specified in clause (2) amongst the members who would have been entitled 
thereto, if distributed by way of dividend and in the same proportions. 

(2) The sum aforesaid shall not be paid in cash but shall be applied, sub¬ 
ject to the provision contained in clause (3), either in or towards 

(z) paying up any amounts for the time being unpaid on any shares held 

by such members respectively; „ 4 

(it) paying up in full, unissued shares [* * *] 10 of the company to be 

allotted and distributed, credited as fully paid up, to and amongst such mem¬ 
bers in the proportions aforesaid; or ...... _. 

(iii) partly in the way specified in sub-clause (z) and partly in that speci- 

(3) A share premium account and 11 [a capital redemption reserve 
account] may, for the purposes of this regulation, only be applied “* **« 
paying up of unissued shares to be issued to members of the company as fully 

paid(bonus^ shares. give e ff e ct to the resolution passed by the company 

in pursuance^of ^UnSgregulatioi * resolution as a f oresa id shall have been passed, 

the fa°) a mak h e all aU' appropriations and applications of the undivided profits 
resolved to be capitalised thereby, and all allotments and issues of fully p 
shares [* * *] 11 if any; and 


9 Omitted by Noti. No. G. S. R. 631, dated April dated April 23, 1966. 

The words “or debentures omitted by NotL No. G. S. R. 631, P 

ii Subs, by i >zd. 
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(b) generally to all acts and things required to give effect thereto. 

(2) The Board shall have full power— 

(a) to make such provision, by the issue of fractional certificates or by 
payment in cash or otherwise as it thinks fit, for the case of shares or deben¬ 
tures becoming distributable in fractions; and also 

(b) to authorise any person to enter, on behalf of all the members entitled 

thereto, into an agreement with the company providing for the allotment to 
them respectively, credited as fuly paid up, of any further shares [* * *] 11 

to which they may be entitled upon such capitalisation, or (as the case may 
require) for the payment up by the company on their behalf, by the applica¬ 
tion thereto of their respective proportions of the profits resolved to be capital¬ 
ised, of the amounts or any part of the amounts remaining unpaid on their 
existing shares. 

(3) Any agreement made under such authority shall be effective and bind¬ 
ing on all such members. 


Winding up 

98. (1) If the company shall be wound up, the liquidator may, with the 
sanction of a special resolution of the company and any other sanction required 
by the Act, divide amongst the members, in specie or kind, the whole or-any 
part of the assets of the company, whether they shall consist of property of 
the same kind or not. 

(2) For the purpose aforesaid, the liquidator may set such value as he 
deems fair upon any property to be divided as aforesaid and may determine 
how such division shall be carried out as between the members or different 
classes of members. 

(3) The liquidator may, with the like sanction, vest the whole or any 
part of such assets in trustees upon such trusts for the benefit of the contribu¬ 
tories as the liquidator, with the like sanction, shall think fit, but so that no 
member shall be compelled to accept any shares or other securities whereon 
there is any liability. 

99. Every officer or agent for the time being of the company shall be 
indemnified out of the assets of the company against any liability incurred 
by him in defending any proceedings, whether civil or criminal, in which judg¬ 
ment is given in his favour or in which he is acquitted or in connection with 
any application under section 633 in which relief is granted to him by the 
Court. 


TABLE B 

MEMORANDUM OF ASSOCIATION OF A COMPANY LIMITED 

BY SHARES 

• . Ist ;~ The name of the company is ‘'The Eastern Steam Packet Company 
Limited”. 

2nd.—The registered office of the company will be situated in the State 
of Bombay. 

**[3rd.—(a) The main objects to be pursued by the company on its incor¬ 
poration are “the conveyance of passengers and goods in ships or boats between 
such places as the company may from time to time determine”. 

. (b) The objects incidental or ancillary to the attainment of the above 
mam objects are “the acquisition, construction, building, setting up and provi¬ 
sion of establishments for repairing ships or boats, for the training of personnel 
required for the running of ships or boats and the doing of all such other things 
as are conducive to the attainment of the foregoing main objects.” 

(c) The other objects for which the company is established are “carrying 
tourists .Tj usmess o£ . carriers by land and air and the running of hotels for 

4th .—The liability of the members is limited. 

L? ha A? capi * al the company is two hundred thousand rupees, 
divided into one thousand shares of two hundred rupees each, 

“je s eyeral P er f°. ns x whose names and addresses are subscribed, are 
nf S Si a Hfti ei ^^ formed into a company in pursuance of this memorandum, 

' d respectively agree to take the number of shares in the 
capital of the company s6t opposite our respective, names. 

12 Suhs - by Noti. No. G. S. R. 631, dated April 23, 1966. 
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Number of 

Names. Addresses, Descriptions and Occupations of Subscribers taken^y 

each 


1. 

2. 

A. 

C. 

B. 

D. 

of. 

of. 


• • ft 

ft ft ft 

• • • • • • 

... 200 
... 25 

... 30 

... 40 

... 15 

3. 

E. 

F. 

of. 


ft ft • 

• • • • • • 

4. 

G. 

H. 

of. 


• t • 

• • • • • • 

ft ft ft 

5. 

L. 

J. 

of. 


ft ft ft 

• • • ft ft • 

ft ft ft 

6. 

K. 

L. 

of. 

.. merchant 

ft • • 

• • • ft ft ft 

ft ft • 

7. 

M. 

N. 

of. 


ft ft ft 

w w 9 • • % 

• • • • • • 

• • • O 

... 10 


Dated the.day of.19 

Witness to the above signatures 
X. Y. of. 


Total shares taken ... 325 


TABLE C 

MEMORANDUM AND ARTICLES OF ASSOCIATION OF 
A COMPANY LIMITED BY GUARANTEE AND 
NOT HAVING A SHARE CAPITAL 


Memorandum of Association 

tion * Limited” ° f ^ Company is “ The Mutual Calcutta Marine Associa- 

\xr T t le re Sistered office of the company will be situated in the State of 

west Bengal. 

13 [3rd. (a) The main objects to be pursued by the company on its incor¬ 

poration are ‘the mutual insurance of ships belonging to members of the 
company . 

(b) The objects incidental or ancillary to the attainment of the above main 
objects are “providing for the welfare of employees or ex-employees of the 
company and the making, drawing, accepting, endorsing, executing and issuing 
of any negotiable or transferable documents and the doing of such other things 
as are conducive to the attainment of the foregoing main objects”. 

(c) The other objects for which the company is established are “building, 
equipping and maintaining charitable hospitals, running of schools and under¬ 
taking any other social service.”] 

4th .—The liability of the members is limited. 

5th .—Every member of the company undertakes to contribute to the assets 
of the company in the event of its being wound up while he is a member, or 
within one year after he ceases to be a member, fo” payment of the debts and 
liabilities of the company contracted before he ceases to be a member, and 
the costs, charges and expenses of winding up and for the adjustment of the 
rights of the contributories among themselves, such amount as may be requir¬ 
ed, not exceeding one hundred rupees. 

We, the several persons whose names and addresses are subscribed, are 
desirous of being formed into a company, in pursuance of this memorandum 
of association. 

Names, Addresses, Descriptions and Occupations of Subscribers 


1. 

A: 

B. 

of.... 



.., merchant. 

2. 

C. 

D. 

of.... 

• 

* • • • • • • 

... merchant. 

3. 

E. 

F. 

of... 



.., merchant. 

4. 

G. 

H. 

of... 

. 


.., merchant. 

5. 

I. 

J. 

of... 

. • • ••••!••« 


.., merchant. 

6. 

K. 

L. 

of... 



.., merchant. 

7. 

M. 

N. 

of... 


1 • • • • 

... merchant. 


Dated the.... .day of . 

Witness to tne above signatures 


X. Y. of 



13 Subs, by Noti. No. G. S. R. 631, dated April 23, 1966. 





































THE COMPANIES ACT, 1956 CClxXV 

Articles of Association of a Company Limited by Guarantee and not having a 

Share Capital 

Interpretation 


1. (1) In these articles— 

(a) “the Act” means the Companies Act, 1956; 

(b) “the seal” means the common seal of the company. 

(2) Unless the context otherwise requires, words or expressions contained 
in these regulations shall bear the same meaning as in the Act or any statutory 
modification thereof in force at the date at which these regulations become 
binding on the company. 


Members 

2. The number of members with which the company proposes to be 
registered is 500, but the Board of directors may, from time to time, whenever 
the company or the business of the company requires it, register an increase 
of members. 

3. The subscribers to the memorandum and such other persons as the 
Board shall admit to membership shall be members of the company. 

General Meetings 

4. All general meetings other than annual general meetings shall be called 
extraordinary general meetings. 

5. (1) The Board may, whenever it thinks fit, call an extraordinary 
general meeting. 

(2) If at any time there are not within India directors capable’of acting, 
who are sufficient in number to form a quorum, any director or any two mem¬ 
bers of the company may call an extraordinary general meeting in the same 
manner as nearly as possible, as that in which such a meeting may be called 
by the Board. 


Proceedings at General Meetings 


6. (I) No business shall be transacted at any general meeting unless a 

quorum of members is present at the time when the meeting proceeds to 
business. 


(2) Save as herein otherwise provided, five members present in person shall 
be a quorum. 

7. (1) If within half an hour from the time appointed for holding the 

meeting a quorum is not present, the meeting, if called upon the requisition 
of members, shall be dissolved. 

(2) In any other case, the meeting shall stand adjourned to the same day 

.J he J? ext at the same time and place, or to such other day and at such 

other time and place as the Board may determine. 

(3) If at the adjourned meeting a quorum is not present within half an 
nour from the tune appointed for the meeting, the members present shall be 
a quorum. 


,8. The chairman, if any, of the Board shall preside as chairman at every 
general meeting of the company. , 

• * her *; is . no such chairman, or if he is not present within fifteen 

minutes after the time appointed for holding the meeting, or is unwilling to 

n^^ the the directors present shall elect one of their 

number to be chairman of the meeting. 1 

10. If at any meeting no director is willing to act as chairman or if no 
thp e m^it5^ir P1 «f ent wi {, hin fifteen minutes after the time appointed for holding 
man^o^thl’ meet2§ n * >ers present s ^ al * choose one of their number to be chairs 

11. (1) The chairman may, with the consent of any meeting at which a 

?n U ,°^H preS + ent ; J and s ¥l l u 50 directed b* the meetSg ldjoin the meet¬ 
ing from tune to time and from place to place. ' ^ meet- 

I 2 * . No b 4 s i£ ess s ha ll he transacted at any adjourned meeting nthe*- than 

place USmeSS left unflnished at th $ meeting from which the \dljourment took 

(3) When a meeting is adjourned for thirty days or more 
adjourned m e e t mgshaUbegiven as in the case ofan oriiSiaim^etlns * * 

adjournment or o£ the business to be transactef a7an ad/ou^ed m^ttol 
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s „*, aas«is 

or at which the poll is demanded, shaU be entitled to a second or casting vott ’ 
may be proMeded”^ has been demanded 

Votes of Members 

14. Every member shall have one vote. 

me mber of unsound mind, or in respect of whom an order has been 

e an J Court havin g jurisdiction in lunacy, may vote, whether on a 

° f ha ^l? s or on a P? 11 * by his committee or other legal guardian, and anv 
such committee or guardian may, on a poll, vote by proxy. 

16. No member shall be entitled to vote at any general meeting unless all 
sums presently payable by him to the company have been paid. 

(1) No objection shall be raised to the qualification of any voter 
except at the meeting or adjourned meeting at which the vote objected to is 

given or tendered, and every vote not disallowed at such meeting shall be 
valid for all purposes. 

(2) Any such objection made in due time shall be referred to the chair¬ 
man of the meeting, whose decision shall be final and conclusive. 

18 ' . vote given in accordance with the terms of an instrument of 
proxy shall be valid, notwithstanding the orevious death or insanity of the 
principal or the revocation of the proxy or the authority under which the 
proxy was executed: 

Provided that no intimation in writing of such death, insanity, revocation 
or transfer shall have been received by the company at its office before the 
commencement of the meeting or adjourned meeting at which the proxy is 
used. 


Board of Directors 

19. The number of the directors and the names of the first directors shall 
be determined in writing by the subscribers of the memorandum or a majority 
of them. 

20. (1) The remuneration of the directors shall, in so far as consists of a 
monthly payment, be deemed to accrue from day to day. 

(2) The directors may also be paid all travelling, hotel and other expenses 
properly incurred by them— 

(a) in attending and returning from meetings of the Board or any com¬ 
mittee thereof or general meetings of the company; or 

(b) in connection with the business of the company. 


Proceedings of Meetings of Board 

21. (1) The Board of directors may meet for the despatch of business, 
adjourn and otherwise regulate its meetings, as it thinks fit. 

(2) A director may, and the managing agent, secretaries and treasurers, 
manager or secretary on the requisition of a director shall, at any time, sum¬ 
mon a meeting of the Board. 

22. (1) Save as otherwise expressly provided in the Act, questions arising 
at any meeting of the Board shall be decided by a majority of votes. 

(2) In case of an equality of votes, the chairman shall have a second or 

casting vote. . 

23 The continuing directors may act notwithstanding any vacancy in the 
Board but, if and so long as their number is reduced below the quorum nxea 
by the Act for a meeting of the Board, the continuing directors or director 
may act for the purpose of increasing the number of directors to that Axed for 
the quorum, or of summoning a general meeting of the company, but for no 
other purpose. 

24. (1) The Board may elect a chairman of its meetings and determine 

the period for which he is to hold office. _, 

(2) If no such chairman is elected or if at any meeting: the ^airman is 
not present within five minutes after the time appointed^for holding the meet 
ing, the directors present may choose one of their number to be chairman 

the meeti g. Board m ay, subject to the provisions of tbe It^body 

of its powers to committees consisting of such member or members of its body 

as it thinks fit. 
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(2) Any committee so formed shall, in the exercise of the powers so dele¬ 
gated, conform to any regulations that may be imposed on it by the Board. 

26. (1) A committee may elect a chairman of its meetings. 

(2) If no such chairman is elected, or if at any meeting the chairman is 
not present within five minutes after the time appointed for holding the meet¬ 
ing, the members present may choose one of their number to be chairman of 
the meeting. 

27. (1) A committee may meet and adjourn as it thinks proper. 

(2) Questions arising at any meeting of a committee shall be determined 
by a majority of votes of the members present, and in case of an equality of 
votes, the chairman shall have a second or casting vote. 

28. All acts done by any meeting of the Board or of a committee thereof, 
or by any person acting as a director, shall, notwithstanding that it may be 
afterwards discovered that there was some defect in the appointment of any 
one or more of such directors or of any person acting as aforesaid, or that 
they or any of them were disqualified, be as valid as if every such director 
or such person had been duly appointed and was qualified to be a director. 

29. Save as otherwise expressly provided in the Act, a resolution in writ¬ 
ing, signed by all the members of the Board or a committee thereof for the 
time being entitled to receive notice of a meeting of the Board or committee, 
shall be as valid and effectual as if it had been passed at a meeting of the 
Board or committee, duly convened and held. 

Manager or Secretary 

30. (1)A manager or secretary may be appointed by the Board for such 
term, at such remuneration and upon such conditions as it may think fit; and 
any manager or secretary so appointed may be removed by the Board. 

(2) A director may be appointed as manager or secretary. 

pi* A provision of the Act or these regulations requiring or authorising 
a thing to be done by or to a director and the manager or secretary shall not 
be satisfied by its being done by or to the same person acting both as director 
and as, or m place of, the manager or secretary. 


The Seal 

Th ? Board sha11 P r o v ^e for the safe custody of the seal. 

Kv of . the company shall not be affixed to any instrument except 

by the authority of a resolution of the Board of directors, and except in the 

?c e ?S C |» ° f least tw ° directors and of the secretary or such other person 

appomt for , the purpose; end those two directors and the 
? r *i? ther Person as aforesaid shall sign every instrument to which 
the seal of the company is so affixed in their presence. 

Names, Addresses, Descriptions and Occupations of Subscribers 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


A- .. Merchant 

2 2* °l . Merchant 

°J... Merchant 

y* "■ °r. Merchant 

J* of... Merchant 

2 .., Merchant 

M. N. of. Merchant 


Dated the.,...day of 

Witness to the above signatures 
X. Y. of. 


,19 


TABLE D 

of association of a 

COMPANY LIMITED BY GUARANTEE AND 
HAVING A SHARE CAPITAL 

Memorandum of Association . 

Iamited~ The ° ame 01 l he compan y * “The Snowy Range Hotel Company, 
West'Bengal!® registered offlee ol the. company will be situate in the State of 
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[3rd.—(o) The main objects to be pursued by the company on its incor¬ 
poration are the facilitating of travelling in the Snowy Range, by providing 
hotels and conveyances by sea and by land for the accommodation of 
travellers 

(b) The objects incidental or ancillary to the attainment of the above main 
objects are “conducting coaching classes in catering, hotel management etc 
and the doing of such other things as are conducive to the attainment of the 
foregoing main objects”. 

(c) The other objects for which the company is established are ‘running a 
publishing house and the publishing of periodical magazines/newspapers 
catering to various interests pertaining to the objects aforesaid.] 

4th .—The liability of the members is limited. 

5th .—Every member of the company undertakes to contribute to the assets 
of the company in the event of its being wound up while he is a member, or 
within one year after he ceases to be a member for payment of the debts and 
liabilities of the company, contracted before he ceases to be a member, and 
the costs, charges and expenses of winding up the same and for the adjustment 
of the rights of the contributories among themselves, such amount as may be 
required, not exceeding fifty rupees. 

6th .—The share capital of the company shall consist of five hundred thou¬ 
sand rupees, divided into five thousand of shares one hundred rupees each. 

We, the several persons whose names and addresses are subscribed are 
desirous of being formed into a company, in pursuance of this memorandum 
of association, and we respectively agree to take the number of shares in the 
capital of the company set opposite our respective names. 


Names, Addresses, Descriptions and Number of 

Occupations of Subscribers shares 

taken by 
each 

subscriber 


1. A.'B. of..,.Merchant 

2. C. D. of.... 

3. E. F. of..... 

4. G. H. of. 

5. I. J. of. 

6. K. L. of.. 

7. M. N. of.. 


f) 


>» 


)» 


• f 




Total shares taken ... 


200 

25 

30 

40 

15 

5 

10 

325 


Dated the.day of.19 

Witness to the above signatures 

X. Y. of. . 

Articles of Association of a Company Limited by Guarantee and 

having a Share Capital 

1. The number of members with which the company proposes to be 
registered is 100, but the directors may from time to time register an increase 

of m^embers^g articles of Table A ^ Schedule I annexed to the Companies Act, 
1956, shall be deemed to be incorporated with these articles and to apply to 
the company. 

Names, Addresses, Descriptions and 
Occupations of Subscribers 


1. 

A. 

B. 

of. 


2.' 

C. 

D. 

of. 


3. 

E. 

F. 

of.. 


4. 

G. 

H. 

of....... 


5. 

I. 

J. 

of. 


6. 

K. 

L. 

of. 


7. 

M. 

N. 

of. 



Dated the......day of 

Witness to the above signatures 
X. Y. of. 


» Subs, by Noti. No. G. S. R. 631, dated April 23, 1966. 
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TABLE E 

MEMORANDUM AND ARTICLES OF ASSOCIATION OF 

AN UNLIMITED COMPANY 

Memorandum of Association 

1st .—The name of the company is “The Patent Stereotype Company”. 

2nd .—The registered office of the company will be situate in the State of 
West Bengal. 

15 [3rd.—(a) The main objects to be pursued by the company on its incor¬ 
poration are ‘the working of a patent method of founding and casting stereo¬ 
type plates of which method P.Q. of Bombay, is the sole patentee.* 

(b) The objects incidental or ancillary to the attainment of the above main 
objects are “purchasing, taking on lease or licence or concession or otherwise, 
lands, buildings, works, and any rights and privileges or interest therein for 
establishing the necessary workshops/factories and the doing of such other 
things as are conducive to the attainment of the foregoing main objects”. 

(c) The other objects for which the company is established are ‘conducting 
research in any field pertaining to the science of metallurgy and turning to 
account the results of the same’.] 

We, the several persons whose names are subscribed, are desirous of being 
formed into a company in pursuance of this memorandum of association, and 
we respectively agree to take the number of shares in the capital of the com¬ 
pany set opposite our respective names. 


Names, Addresses, Descriptions and Number of 

Occupations of Subscribers shares 

taken by 
each 

subscriber 


1. A. B. of.Merchant ... ... ... ... ... 3 

2. C. D. of.. .. „ ... ... ... ... ... 2 

3. E. F. of.. ... ... ... ... ... 1 

4. G. H. of.. ... ... ... ... ... 2 

5. I. J. of. „ ... ... ... ... ... 2 

« K. L. of.. . 1 

7. M. N. of. „ ... ... ... ... ... i 


Total shares taken 


12 


19 


Dated the.day of 

Witness to the above signatures 
X. Y. of. 

Articles of Association of an Unlimited Company 
niPi be /.5 >f members with which the company proposes to be 
memtfers* XS * be ® oar ^ may from time to time register an increase of 

intr, sbare capital of the company is twenty thousand rupees, divided 

into twenty shares of one thousand rupees each. 

3. The company may by special resolution— 

(a) ^ capital by such sum to be divided into shares 

°f such amount as the resolution may prescribe; 

(o) shares into shares of a larger amount than its existing 

(c) sukjdivide its shares into shares of smaller amount than its existing 

<d) cancel ariy shares which at the date of the passing of the resolution 

, \ bave j 10 * been taken or agreed to be taken by any person; 

(e) reduce its share capital in any way v person, 


15 Subs, by Noti. No. G. S. R. 631, dated April 23, 1966. 
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Names, Addresses, Descriptions and 
Occupations of Subscribers 

1. A.' B. of.Merchant 

2. C. D. of. 

3. E. F. of 

4. G. H. of 

5. I. J. of 

6. K. L. of 

7. M. N. of. 


Dated the. 

Witness to the above 
X. Y. of. 


day of.19 


signatures 


TABLE F 


FORM OF STATEMENT TO BE PUBLISHED BY LIMITED 
BANKING COMPANIES, INSURANCE COMPANIES 
AND DEPOSIT, PROVIDENT OF BENEFIT 

SOCIETIES 


16 [The share capital of the company is Rs.divided 

into.shares of Rs.each ] 

The number of shares issued is.Calls to the amount of 

Rs.per share have been made, under which the sum of 

Rs.has been received. 

The liabilities of the company on the thirty-first day of December (or 
thirtieth day of June) were: 

Debts owing to sundry persons by the company: 

Under decree, Rs. 

On mortgages or bonds. Rs. 

On notes, bills or hundies, Rs. 

On other contracts. Rs. 

On estimated liabilities. Rs. 

The assets of the company on that day were: 

Government securities (stating them), Rs. 

Bills of exchange, hundis and promissory notes, Rs. 

Cash at the Bankers, Rs. 

Other securities, Rs. 

17 [SCHEDULE I-A 
[See Section 6(c)] 

LIST OF RELATIVES 


1. Father. 

2. Mother (including step-mother). 

3. Son (including step-son). 

4. Son’s wife. 

5. Daughter (including step-daughter). 

6. Father’s father. 

7. Father’s mother. 

8. Mother’s mother. 

9. Mother’s father. 

10. Son’s son. 

11. Son’s son’s wife. 

12. Son’s daughter. 

13. Son’s daughter’s husband. 

14. Daughter’s husband. 

15. Daughter’s son. 

16. Daughter’s son’s wife. 

17. Daughter’s daughter. 


16 If the company has no capital divided into shares, the portion of the statement 
relating to capital and shares must be omitted. 
i tins, by Act 65 of 1960, S. 216. 
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18. Daughter’s daughter’s husband. 

19. Brother (including step-brother). 

20. Brother’s wife. 

21. Sister (including step-sister). 

22. Sister’s husband. 

!*£• •*•••]. 


SCHEDULE II 

[See Sections 44(2)(a) and 56] 

MATTERS TO BE SPECIFIED IN PROSPECTUS AND REPORTS 

TO BE SET OUT THEREIN 

PART I 

MATTERS TO BE SPECIFIED 

1. (1) Save as hereinafter provided in clause 27, the main objects of 
the company, with the names, addresses, descriptions and occupations of the 
signatories of the memorandum and the number of shares subscribed for by 
them. 

(2) The number and classes of shares, if any, and the nature and extent 
of the interest of the holders in the property and profits of the company. 

(3) The number of redeemable preference shares intended to be issued, 
with the date of redemption or, where no date is fixed, the period of notice 
required for redeeming the shares and the proposed method of redemption. 

2. (1) The number of shares, if any, fixed by the articles as the qualifi¬ 
cation of a director. 

(2) Any provision in the articles as to the remuneration of the directors 
whether for their services to the company as directors, managing directors or 
otherwise. 

3. (1) The names, addresses, descriptions and occupations of— 

(a) the directors or proposed directors; 

(b) the managing director or proposed managing director, if any; 

(c) the managing agent or proposed managing agent, if any; 

(d) secretaries and treasurers or proposed secretaries and treasurers, if 

any; 

(e) the manager or proposed manager, if any; 

19 [Provided that 

(i) where any such person is already a director, director or 

manager of any other company, or 

(ii) where any such person (including a firm or a bou^ corporate) is 

already a managing agent .or secretaries and treasurers of any 

other company, 

the matters to be specified under this clause shall include the names of all the 
companies in which such person is a director, managing director or managing 
agent or secretaries and treasurers or manager, and where any such person is 
a firm or a body corporate, the said particulars shall also be given in respect 
of every partner of the firm or, as .the case may be, in respect of every director 
of the body corporate.) 

(2) Any provision in the articles or in any contract which has been entered 
into as to the appointment of a managing director, managing agent, secretaries 
and treasurers or manager, the remuneration payable to him or them, and the 
compensation, if any, payable to him or them for loss of office. 

4. In the case of a company managed by a managing agent or secretaries 
and treasurers which is a body corporate, the subscribed capital of that body. 

5. Where shares are offered to the public for subscription, particulars as 


«• VS i - • 

(a) the minimum amount which, in the opinion of the directors or of 
the signatories of the memorandum arrived at after due inquiry, 
must be raised by the issue of those shares in order to provide 
the sums, or, if any part thereof is to be defrayed in any other 
manner, the balance of the sums, required to be provided in 
respect of each of the following heads and distinguishing the 
amount required under each head: — 

_ • * I 1 


Ac J 31 of 1965, S. 61 (w.ei. 15-10-1965). 
19 Added by Noti. Tfo. G. S. R. 129, dated 3rd January, 1968. , 


cclxxxii 


THE COMPANIES ACT, 1956 


(i) the purchase price of any property purchased or to be purchased 

which is to be defrayed in whole or in part out of the proceeds 
of the issue; 

(ii) any preliminary expenses payable by the company, and any 

commission so payable to any person in consideration of his 
agreeing to subscribe for, or of his procuring or agreeing to 
procure subscriptions for, any shares in the company; 

(ui) the repayment of any money borrowed by the company in 
respect of any of the foregoing matters; 

(u>) working capital; 

(v) any other expenditure, stating the nature and purpose thereof 
and the estimated amount in each case; and 

(b) the amounts to be provided in respect of the matters aforesaid other¬ 
wise than out of the proceeds of the issue and the sources out of 
which those amounts are to be provided. 

6. The time of the opening of the subscription lists. 

7. The amount payable on application and allotment on each share, and 
in the case of a second or subsequent offer of shares, the amount offered for 
subscription on each previous allotment made within the two preceding years, 
the amount actually allotted, and the amount, if any, paid on the shares so 
allotted. 


8. The substance of any contract or arrangement or proposed contract or 
arrangement, whereby any option or preferential right of any kind has been 
or is proposed to be given to any person to subscribe for any shares in or 
debentures of, a company, giving the number, description and amount of any 
such shares or debentures and including the following particulars of the option 
or right: — 

(a) the period during which the option or right is exercisable; 

(b) the price to be paid for shares or debentures subscribed for under 

the option or right; 

(c) the consideration, if any, given or to be given for the option or right 

or for the right thereto; 

(d) the names, addresses, descriptions and occupations, of the persons to 

whom the option or right or the right thereto has been given or is 
proposed to be given or, if given to existing shareholders or deben¬ 
ture holders as such, the description and number of the relevant 
shares or debentures; 

(e) any other material fact or circumstances relevant to the grant of 

the option or right. 

Explanation .—Subscribing for shares or debentures shall, for the purposes 
of this clause, include acquiring them from a person to whom they have been 
allotted or agreed to be allotted with a view to his offering them for sale. 

9. The number, description, and amount of shares and debentures which 
within the two preceding years have been issued, or agreed to be issued, as 
fully or partly paid up otherwise than in cash, and in the latter case the extent 
to which they are so paid up, and in either case the consideration for which 
those shares or debentures have been issued or agreed to be issued. 

10. The amount paid or payable by way of premium, if an J» on 
share which has been issued within the two years preceding the date of the 
prospectus, or is to be issued, stating the dates or proposed dates of issue and, 
where some shares have been or are to be issued at a premium and other 

shares of the same class at a lower premium, or at par or . at /. TfrS 0 lSin n? 
reasons for the differentiation and how any premiums received have been or 

are to l>e Wh ^ e any issue Q f shares or debentures is underwritten, the names 
of the underwriters, and the opinion of the directors that the resources of th 
underwriters are sufficient to discharge their obligations. 

19 (1) As respects any property to which this clause applies 

12 (a) ( IL name^ lddreLe^ Ascriptions and occupations of ^To^the 

/k\ thp amount naid or payable in cash, shares or debentu , 

^ ^ vendor and where there is more than one separate vendor, or the 
Company is I sub-purchaser, the amount so paid or payable to 
each vendor, specifying separately the amount, if any, paid 

(c) th/SSre ff CSK. M—1 » «*, pr°-w ■«>"'-* « ” “ 

« KSSfE 

property to the company or any person who is, or was ar 
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time of the transaction, a promoter or a director or proposed 
director of the company had any interest, direct or indirect, speci¬ 
fying the date of the transaction and the name of such promoter, 
director or proposed director and stating the amount payable by 
or to such vendor, promoter, director or proposed director in 
respect of the transaction. 

(2) The property to which sub-clause (1) applies is property purchased or 
acquired by the company or proposed so to be purchased or acquired, which is 
to be paid for wholly or partly out of the proceeds of the issue offered for 
subscription by the prospectus or the purchase or acquisition of which has not 
been completed at the date of the issue of the prospectus, other than property— 

(a) the contract for the purchase or acquisition whereof was entered 

into in the ordinary course of the company’s business, the contract 
not being made in contemplation of the issue nor the issue in 
consequence of the contract; or 

(b) as respects which the amount of the purchase money is not material. 

(3) For the purposes of this clause where any of the vendors is a firm, the 
members of the firm shall not be treated as separate vendors. 

. _ 13 -. . Tbe amount > i* any, or the nature and extent of any consideration, 
paid within the two preceding years, or payable, as commission to any person 
(including commission so paid or payable to any sub-underwriter, who is a 
promoter or officer of the company) for subscribing or agreeing to subscribe 
or procuring or agreeing to procure subscriptions for any shares in, or deben- 
tures of the company; and giving also the following particulars, namely,— 

(a) the name, address, description and occupation of each such person; 

(b) particulars of the amounts which each has underwritten or sub- 

underwritten as aforesaid; 

(c) the rate of the commission payable to each for such underwriting or 

sub-underwriting; 

(d) any other material term or condition of the underwriting or sub- 

underwriting contract with each such person; and 

(e) when any such person is a company or a firm, the nature of any 

interest, direct or indirect, in such company or firm of any pro¬ 
motor or officer of the company in respect of which the prospectus 
is issued. 

Q Sa Y. e * s hereinafter provided in clause 27, the amount or estimated 

expenses and the persons by whom any of those 
expenses have been paid or are payable. 

a £ oresaid * the amount or estimated amount of the expenses 

or are payabfe^ persons by whom any of those expenses have been paid 

... . •t®- .Any amount or benefit paid or given within the two preceding years 

for thp d ~nf pa»d or given to any promoter or officer, and the consideration 
lor the payment or the giving of the benefit. 

16. (1) The dates of, parties to, and general nature of— 

(a) every contract appointing or fixing the remuneration of a managing 

director, managing agent, secretaries and treasurers or manager 
whenever entered into, that is to say, whether within, or more 
than, two years before the date of the prospectus; 

(b) every other material contract, not being a contract entered into in 

the ordinary course of the business carried on or intended to be 
carried on by the company or a contract entered into more than 
two years before the date of the prospectus. 

thereof mayT^to^cted! 6 ^ PlaCe at WWch *** such contract or a copy 
The names and addresses of the auditors, if any, of the company. 

of every director o^romotoi^l the natUre and extent of the « any. 

(a) in the promotion of the company; 

(b) S £ ro £ erty acqub * ed by the company within two years of the 
( n\ whJl *\ he Pf 0 *****"® or Proposed to be acquired by it. 

_._r' the interest of such a director or promoter consists in hpim» n 

or company, the nature and extent of the interest of the firm 
to thp Wltl1 a state ment of all sums paid or agreed to be paid to him or 

to kSuSThim ?° mpany in casb or scares or otherwise by any person^ithe? 

serW<^ C rendered ° r & SW 7 ““ as ’ a d^ctor.T SSise fo? 

promotion or foraation™ tte conpm™ ° r C ° mpany 111 cormection with the 



cclxxxiv 


THE COMPANIES ACT, 1956 


19. If the share capital of the company is divided into different classes of 
shares, the right of voting at meetings of the company conferred by, and the 

rights in respect of capital and dividends attached to, the several classes of 
shares respectively. 

20. Where the articles of the company impose any restriction upon the 
members of the company in respect of the right to attend, speak or vote at 
meetings of the company or of the right to transfer shares, or upon the direc¬ 
tors of the company in respect of their powers of management, the nature and 
extent of those restrictions. 

.. , 21 * (D } n . the case of a company which has been carrying on business, 

the length of time during which the business of the company has been carried 
on. 

(2) If the company proposes to acquire a business which has been carried 
on for less than three years, the length of time during which the business has 
been carried on. 

22. (1) If any reserves or profits of the company or any of its sub¬ 
sidiaries have been capitalised, particulars of the capitalisation. 

(2) Particulars of the surplus arising from any revaluation of the assets of 
the company or any of its subsidiaries during the two years preceding the date 
of the prospectus and the manner in which such surplus has been dealt with. 

23. A reasonable time and place at which copies of all balance sheets 
and profit and loss accounts, if any, on which the report of the auditors under 
Part II of this Schedule is based, may be inspected. 

PART II 

REPORTS TO BE SET OUT 

24. (1) A report by the auditors of the company with respect to— 

(a) profits and losses and assets and liabilities, in accordance with sub¬ 

clause (2) or (3) of this clause, as the case may require; and 

(b) the rates of the dividends, if any, paid by the company in respect of 

each class of shares in the company for each of the five financial 
years immediately preceding the issue of the prospectus, giving 
particulars of each class of shares on which such dividends have 
been paid and particulars of the cases in which no dividends have 
been paid in respect of any class of shares for any of those years; 
and, if no accounts have been made up in respect of any part of the period 
of five years ending on a date three months before the issue of the prospectus, 
containing a statement of that fact 20 [and accompanied by a statement of the 
accounts of the company in respect of that part of the said period up to a date 
not' earlier then six months of the date of issue of the prospectus indicating the 
profit or loss for that period and the assets and liabilities position as at the 
end of that period together with a certificate from the auditors that such 
accounts have been examined and found correct by them. The said state¬ 
ment may indicate the nature of provisions or adjustments made or are yet 

to be made.] .„ 

(2) If the company has no subsidiaries, the report shall— 

(a) so far as regards profits and losses, deal with the profits or losses of 

the company (distinguishing items of a non-recurring nature !or 
each of the five financial years immediately preceding the issue 

(b) so °far- h as P regards S a^ets and liabilities, deal with the assets and 

liabilities of the company at the last date to which the accounts 
of the company were made up. 

(3) If the company has subsidiaries, the report shall— 

(a) so far as regards profits and losses, deal separately w 1 *} 1 th ® 

(a) pan/s profits or losses as provided by sub-clause (2) and in 

(i) 3 as 1 awhole^th^hrcombined profits or 1 loss es ofits subsidiaries, 

V so far as they concern members of the company, or 

(ii) individually With the profits or losses of each subsidiary, so far 

as they concern members of the company, 

or instead of dealing separately vrtth: the 

ne" the combined profits or losses of its 

subsidiaries; and ___ 


20 Added by Noti. No. G. S. R. 129, dated 3-1-1968. 
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(b) so far as regards assets and liabilities, deal separately with the 
company’s assets and liabilities as provided by sub-clause (2) 
and in addition, deal either— 

. (i) as a whole with the combined assets and liabilities of its sub¬ 
sidiaries, with or without the company’s assets and liabilities; 
or 

(it) individually with the assets and liabilities of each subsidiary; 
and shall indicate as respects the assets and liabilities of the subsidiaries, the 
allowance to be made for persons other than members of the company. 

25. If the proceeds, or any part of the proceeds, of the issue of the shares 
or debentures are or is to be applied directly or indirectly— 

(i) in the purchase of any business; or 

(ii) in the purchase of an interest in any business and by reasons of 

that purchase or, anything to be done in consequence thereof, 
or in connection therewith, the company will become entitled 
to an interest, as respects either the capital or profits and 
losses or both, in such business exceeding fifty per cent 
thereof; 

a report made by accountants (who shall be named in the prospectus) upon— 

(a) the profits or losses of the business for each of the five financial 

years immediately preceding the issue of the prospectus; and 

(b) the assets and liabilities of the business at the last date to which 

the accounts of the business were made up, being a date not more 
than one hundred and twenty days before the date of the issue of 
the prospectus. 

26. (1) If— 

(a) the proceeds, or any part of the proceeds of the issue of the shares 

or debentures are or is to be applied directly or indirectly in 
any manner resulting in the acquisition by the company of shares 
in any other body corporate; and 

(b) by reason of that acquisition or anything to be done in consequ¬ 

ence thereof or in connection therewith, that body corporate will 
become a subsidiary of the company; 

a report made by accountants (who shall be named in the prospectus) upon— 

(i) the profits or losses of the other body corporate for each of the 

five financial years immediately preceding the issue of the 
prospectus; and 

(ii) the assets and liabilities of the other body corporate at the last 

date to which its accounts were made up. 

(2) The said report shall— 

(a) indicate how the profits or losses of the other body corporate dealt 

with by the report would, in respect of the shares to be acquired, 
have concerned members of the company and what allowance 
would have fallen to be made, in relation to assets and liabilities 
so dealt with, for holders of other shares, if the company had at 
all material times held the shares to be acquired; and 

(b) where the other body corporate has subsidiaries, deal with the 

profits or losses and the assets and liabilities of the body cor¬ 
porate and its subsidiaries in the manner provided by sub-clause 

(3) of clause 24 of this Schedule in relation to-the company and 
its subsidiaries. 


PART m 

PROVISIONS APPLYING TO PARTS I AND II OF SCHEDULE 

27. Clause 1 (so far as it relates to particulars of the signatories of the 
memorandum and the shares subscribed for by them) and clause 14 (so far 
as it relates to preliminary expenses) of this Schedule shall not apply in 
the case of a prospectus issued more than two years after the date at which 
the company is entitled to commence business. 

28. Every person shall, for the purposes of this Schedule, be deemed to 
be a vendor who has entered into any contract, absolute or conditional, for 
the sale or purchase, or for any option of purchase, of any property to be 
acquired by the company, in any case where— 

(a) the purchase money is not fully paid at the date of the issue of the 

prospectus; 

(b) the purchase money is to be paid or satisfied, wholly or in part, 

out of the proceeds of the issue offered for subscription by the 
prospectus; 
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(c) the contract depends for its validity or fulfilment on the result of 
that issue. 

,f9 Where any property to be acquired by the company is to be taken 
on lease, this Schedule shall have effect as if the expression “vendor” included 
the lessor, the expression “purchase money” included the consideration for 
the lease, and the expression “sub-purchaser” included a sub-lessee. 

30. If in the case of a company which has been carrying on business 
or of a business which has been carried on for less than five financial years' 
the accounts of the company or business have only been made up in respect 
of four-such years, three such years, two such years or one such year, Part 
II of the Schedule shall have effect as if references to four financial years 
three financial years, two financial years or one financial year, as the case 
may be, were substituted for references to five financial years. 

31. Where the five financial years immediately preceding the issue of 
the prospectus which are referred to in Part II of this Schedule or in this 
Part cover a period of less than five years, references to the s&id five financial 
years in either Part shall have effect as if references to a number of financial 
years the aggregate period covered by which is not less than five years imme¬ 
diately preceding the issue of the prospectus were substituted for references 
to the five financial years aforesaid. 

32. Any report required by Part II of this Schedule shall either— 

(a) indicate by way of note any adjustments as respects the figures of 

any profits or losses or assets and liabilities dealt with by the 
report which appear to the persons making the report necessary; or 

(b) make those adjustments and indicate that adjustments have been 

made. 

33. Any report by accountants required by Part II of the Schedule— 

(a) shall be made by accountants qualified under this Act for appoint¬ 

ment as auditors of a company; and 

(b) shall not be made by any accountant who is an officer or servant, 

or a partner or in the employment of an officer or servant, of 
the company or of the company’s subsidiap' or holding company 
or of a subsidiary of the company’s holding company. 

For the purposes of this clause, the expression “officer” shall include a 
proposed director but not an auditor. 

SCHEDULE III 

(See Section 70) 

FORM OF STATEMENT IN LIEU OF PROSPECTUS TO BE 

Delivered to registrar by a comp any w hich 

DOES NOT ISSUE A PROSPECTUS OR WHICH 
DOES NOT GO TO ALLOTMENT ON A 
PROSPECTUS ISSUED AND REPORTS 
TO BE SET OUT THEREIN 


PART I 

FORM OF STATEMENT AND PARTICULARS TO BE 

CONTAINED THEREIN 

The Companies Act, 1956 

Statement in lieu of Prospectus delivered for registration by 

[Insert the name of the Company ] 

Pursuant to section 70 of the Companies Act, 1956 

Delivered for registration by 
The nominal share capital of the 

company. Rs - chares of Rs each 

Divided into. Shares ot its. 


Amount (if any) of above capital 
which consists of redeemable 
preference shares. 

The earliest date on which the com¬ 
pany has power to redeem these 

shares. 


Shares of Rs. 


t* 

each 
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Names, addresses, descriptions and 
occupations of— 

(a) directors or proposed direc¬ 
tors; 

(b) managing director or pro¬ 
posed managing director; 

(c) managing agent or proposed 
managing agent; 

(d) secretaries and treasurers 
or proposed secretaries and 
treasurers; 

(e) manager or proposed 
manager. 

Any provision in the articles of the 
company, or in any contract 
irrespective of the time when it 
was entered into, as to the 
appointment of and remunera¬ 
tion payable to the persons 
referred to in (a), (b), (c), (d) 
and (e) above. 

If the share capital of the company 
is divided into different classes 
of shares, the right of voting at 
meetings of the company con¬ 
ferred by, and the rights in 
respect of capital and dividends 
attached to, the several classes 
of shares respectively. 

Number and amount of shares and 
debentures agreed to be issued 
as fully or partly paid up 
otherwise than in cash. 

The consideration for the intended 
issue of those shares and de¬ 
bentures. 

Number, description and amount of 
any shares or debentures which 
any person has or is entitled to 
be given an option to subscribe 
for, or to acquire from, a per¬ 
son to whom they have been al¬ 
lotted or agreed to be allotted 
with a view to his offering 
them for sale. 

Period during which the option is 
exercisable. 

Price to be paid for shares or de¬ 
bentures subscribed for or 
acquired under the option. 

Consideration for the option or the 
right to option. 

Persons to whom the option or the 
right to option was given or, if 
given to existing shareholders 
or debenture holders as such, 
the relevant shares or deben¬ 
tures. 

Names, occupation and addresses of 
vendors of property purchased 
or acquired, or proposed to be 
purchased or acquired by the 
Company except where the 
contract for its purchase or 
acquisition was entered into in 
the ordinary course of the busi¬ 
ness intended to be carried on 


1. Shares of Rs.fully paid. 

2. Shares upon which Rs. 

per share credited as paid. 

3. Debentures. 

Rs. 

4. Consideration: 

1. Shares of Rs...,...and 

Debentures of Rs. 


2. Until 

3. 

4. Consideration: 

5. Names and addresses: 



l mb 


.'V & •-!" 
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by the company or the amount 
of the purchase money is not 
material. 

Amount (in cash, shares or deben¬ 
tures) payable to each separate 
vendor. 

Amount (if any) paid or payable (in 
cash, shares or debentures) for 
each such property, specifying 
amount (if any) paid or pay¬ 
able for goodwill. 

Short particulars of every transac¬ 
tion relating to each such pro¬ 
perty which was completed 
within the two preceding years 
and in which any vendor to the 
company or any person who is, 
or was at the time thereof, a 
promoter, director or proposed 
director of the company had 
any interest, direct or indirect. 

Amount (if any) paid or payable as 
commission for subscribing or 
agreeing to subscribe or procur¬ 
ing or agreeing to procure sub¬ 
scriptions for any shares or 
debentures in the company; or 

Rate of the Commission. 

The number of shares, if any, which 
persons have agreed to subs¬ 
cribe for a commission. 

If it is proposed to acquire any busi¬ 
ness, the amount, as certified 
by the persons by whom. the 
accounts of the business have 
been audited, of the net profits 
of the business in respect cf 
each of the five years imme¬ 
diately preceding the date of 
this statement, provided that in 
the case of a business which 
has been carried on for less 
than five years and the accounts 
of which have only been made 
up in respect of four years, 
three years, two years or one 
year, the above requirements 
shall have effect as if refer¬ 
ences to four years, three years, 
two years or one year, as the 
case may be, were substituted 
for references to five years, and 
in any such case the statement 
shall say how long the business 
to be acquired has been carried 
on. 

Where the financial year with res¬ 
pect to which the accounts of 
the business have been made up 
is greater or less than a year, 
references to five years, four 
years, three years, two years, 
and one year in this paragraph 
shall have effect as if references 
to such number of financial 
years as in the aggregate, cover 
a period of not less than five 
years, four years, three years. 


Total purchase price Rs 


Cash ... ... R S 

Shares ... ... Rs 

Debentures ... Rs 

Goodwill ... Rs 


Amount paid. 

„ payable 


Rate per cent 
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two years or one year, as the 
case may be, were substituted 
for references to three years, 
two years and one year respec¬ 
tively. . 

Estimated amount of preliminary ex¬ 


penses. 

By whom those expenses have been 
paid or are payable. 

Amount paid or intended to be paid 
to any promotor. 

Consideration for the payment. 

Any other benefit given or intended 
to be given to any promoter. 

Consideration for the benefit. 

Date of, parties to, and general 
nature of— 

(a) contract appointing or fixing 
the remuneration of direc¬ 
tors, managing director, 
managing agent, secretaries 
and treasurers, or manager; 
and 

(b) every other material contract 
[other than (i) contracts en¬ 
tered into in the ordinary 
course of the business in¬ 
tended to be carried on by 
the company or (ii) entered 
into more than two years be¬ 
fore the delivery of this 
statement]. 

Time and place at which (1) the con¬ 
tracts or copies thereof or (2)(i) 
in the case of a contract not re¬ 
duced into writing, a memoran¬ 
dum giving full particulars 
thereof and (ii) in the case of a 
contract wholly or partly in a 
language other than English, a 
copy of a translation thereof in 
English or embodying a transla¬ 
tion in English of the parts in 
the other language, as the case 
may be, being a translation 
certified in the prescribed man¬ 
ner to be a correct translation, 
may be inspected. 

Names and addresses of the audi¬ 
tors of the company (if any). 

Full particulars of the nature and 
extent of the interest of every 
director, managing director, 
managing agent, secretaries and 
treasurers or manager in the 
promotion of or in the property 
proposed to be acquired by the 
company, or where the interest 
of such a director consists in 
being a partner in a firm, the 
nature and extent of the inter¬ 
est of the firm, with a state¬ 
ment of all sums paid or agreed 
to be paid to him or to the firm 
in cash or shares, or otherwise, 
by any person either to induce 
him to become, or to qualify 
him as, a director, or otherwise 


Rs. 


Name of promoter. 

Amount Rs. 

Consideration: 

Name of promoter: 

Nature and value of benefit: 
Consideration: 


. * 
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for services rendered by him or 
by the firm in connection with 
the promotion or formation of 
the company. 


(Signatures of the persons above- 
named as directors or proposed 
directors, or of their agents 
authorised in writing). 


Date 


PART II 


REPORTS TO BE SET OUT 


tants (who^shall jfe m3de by aCC0Un ' 
(a) the profits or losses of the business in respect of each of the five 

SSETto preceding the deliver y <* the state- 

(W the the SS a e cc S o a unts'of tie^bu^s^rT^ade up"" IaSt date ‘° Whkh 

hv SaJn J b t Z e il is .P™P° sed ‘o acquire shares in a body corporate which 
by season of the acquisition or anythmg to be done in conseauenre thereof 

made £ onnectlon therewith will become subsidiary of the company, a report 

an S (vv \ho shall be named in the statement) with respect to 

a , n ^J OSS K S , and a ?S; ts and labilities of the other body corporate in 
accordance with sub-clause (2) or (3) of this clause, as the case mav renuire 

the 1C rii n ?+ llOW !!} e P rofits or los ses of the other body corporate dealt with by 
the report would, in respect of the shares to be acquired, have concerned 

of the company and what allowance would have fallen to be made, 
if fhl ?nli°n V a S and liabilities so dealt with, for holders of other shares, 
if the company had at all matenal times held the shares to be acquired. 

(2) If the other body corporate has no subsidiaries, the report referred 
to in sub-clause (1) shall— 

(a) so far as regards profits and losses, deal with the profits or losses 

of the body corporate in respect of each of the five financial years 
immediately preceding the delivery of the statement to the 
Registrar; and 

(b) so far as regards assets and liabilities, deal with the assets and 

liabilities of the body corporate as at the last date to which the 
accounts of the body corporate were made up. 

(3) If other body corporate has subsidiaries the report referred to in sub¬ 
clause (1) shall— 

(a) so far as regards profits and losses, deal separately with the other 
body corporate’s profits or losses as provided by sub-clause (2), 
and in addition deal either— 

(i) as a whole with the combined profits or losses of its subsidiaries 
so far as they concern members of the other body corporate; 
or 


(ii) individually with the profits or losses of each subsidiary, so far 
as they concern members of the other body corporate; 
or, instead of dealing separately with the other body corporate’s 
profits or losses, deal as a whole with the profits or losses of 
the other body corporate and, so far as they concern 
members of the other body corporate, with the combined 
profits or losses of its subsidiaries; and 
(b) so far as regards assets and liabilities, deal separately with the 
other body corporate’s assets and liabilities as provided by sub¬ 
clause (2) and, in addition, deal either— 

(i) as a whole with the combined assets and liabilities of its sub¬ 

sidiaries, with or without the other body corporate’s assets 
and liabilities; or 

(ii) individually with the assets and liabilities of each subsidiary, 

and shall indicate, as respects the assets and liabilities of 
the subsidiaries, the allowance to be made for persons other 
than members of the company. 
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PART III 

PROVISIONS APPLYING TO PARTS I AND H OF THIS 

SCHEDULE 

3 . ( 1 ) In this Schedule, the expression “vendor” includes a vendor as 

defined ‘^Part fchedul'e II shall apply to the interpretation of Part II 

of this Schedule as it applies to the interpretation of Part II of Schedule II. 

* 4 If in the case of a business which has been carried on, or ° f a body 
rnraorate which has been carrying on business, for less than five financial 
veaxs the accounts of the business or body corporate have only been made 
ud in respect of four such years, three such years, two such years or one 
Surhyear Part II of this Schedule shall have effect as if references to four 
financial years, three financial years, two financial years or one financial 
year, as the case may be, were substituted for references to five financial 

^ 5 Any report required by Part II of this Schedule shall either— 

(a) indicate by way of note any adjustments as resprcts the figures of 

any profits or losses or assets and liabilities dealt with by the 
report which appear to the person making the report necessary; 

(b) make those adjustments and indicate that adjustments have been 

ma( i e# 

6 . Any report by accountants required by Part II of this Schedule— 

(a) shall be made by accountants qualified under this Act for appoint¬ 

ment as auditors of a company; and 

(b) shall not be made by any accountant who is an officer or servant 

of a partner or in the employment of an officer or servant, of 
the company or of the company’s subsidiary or holding company 
or of a subsidiary of the company’s holding company. 

For the purposes of this clause, the expression “officer shall include pro¬ 
posed director but not an auditor. 


SCHEDULE IV 

[See Section 44(2)(b)] 

FORM OF STATEMENT IN LIEU OF PROSPECTUS TO BE 
DELIVERED TO REGISTRAR BY A PRIVATE COMPANY 
ON BECOMING A PUBLIC COMPANY AND REPORTS 

TO BE SET OUT THEREIN 

PART I 

FORM OF STATEMENT AND PARTICULARS TO BE 

CONTAINED THEREIN 

The Companies Act, 1956 

Statement in lieu of Prospectus delivered for registration by 

[Insert the name of the Company] 

Pursuant to clause (b) of sub-section (2) of Section 44 of the companies 
Act, 1956. 

Delivered for registration by— 

The nominal share capital of the 
company 
Divided into 


Amount (if any) of above capital 
which consists of redeemable 
preference shares. 

The earliest date on which the com¬ 
pany has power to redeem these 
shares 

Names, addresses, descriptions and 
occupations of— 

(a) directors or proposed direc¬ 
tors; 

(b) managing director or pro¬ 
posed managing director; 


Rs. 

Shares of Rs. 
Shares of Rs. 


each. 

each. 
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(c) managing agent or proposed 
managing a Sent; 

(a) secretaries and treasurers or 
proposed . secretaries and 
treasurers; 

(e) manager or proposed 
manager. 

Any provision in the articles of the 
company, or in any contract 
irrespective of the time when it 
was entered into, as to the 
appointment of and remunera- 
tion payable to the persons 

"f ( f I 7 e , d 1 ° m (<l) ’ (W > W. (d) 

and (e) above. 

Amount of shares issued 
Amount of commission paid or pay¬ 
able in connection therewith. 

Amount of discount, if any, allowed 
on the issue of any shares, or so 
much thereof as has not been 
written off at the date of the 
statement. 


Unless more than two years have 
elapsed since the date on which 
the company was entitled to 
commence business: — 

Amount of preliminary expenses. 
By whom those expenses have 
been paid or are payable. 

Amount paid or intended to be 
paid to any promoter. 

Consideration for the payment. 
Any other benefit given or in¬ 
tended to be given to any 
promoter. 

Consideration for the benefit. 

If the share capital of the company 
is divided into different classes of 
shares, the right of voting at 
meetings of the company con¬ 
ferred by, and the rights in 
respect of capital and dividends 
attached to the several classes of 
shares respectively. 

Number and amount of shares and 
debentures issued within the 
two years preceding the date of 
this statement as fully or partly 
paid up otherwise than for cash 
or agreed to be so issued at the 
date of this statement. 


Shares. 



Name of promoter 
Amount Rs. 

Consideration: 

Name of promoter: 

Nature and value of benefit: 

Consideration: 


1. Shares of Rs.fully paid. 

2. Shares upon which Rs. 

per share credited as paid. 

3. Debentures for Rs.each. 


Consideration for the issue of those 
shares or debentures 

Number, description and amount of 
any shares or debentures which 
any person has or is entitled to 
be given an option to subscribe 
for, or to acquire from, a person 
to whom they have been allotted 
or agreed to be allotted with a 
view to his offering them for 
sale. 

Period during which the option is 
exercisable. 


4. Consideration: 

1. Shares of Rs.and 

debentures of Rs. 


2. Until 
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Price to be paid for shares or deben¬ 
tures subscribed for or acquired 
under the option. 

Consideration for the option or right 
♦ to option. 

Persons to whom the option or the 
right to option was given or, if 
given to existing shareholders or 
debenture holders as such, the 
relevant shares or debentures. 

Names, addresses, descriptions and 
occupations of vendors of pro¬ 
perty (1) purchased or. 

acquired by the company within 
the two years preceding the 
date of this statement or (2) 
agreed or proposed to be pur¬ 
chased or acquired by the com¬ 
pany, except where the contract 
for its purchase or acquisition 
was entered into in the ordinary 
course of business and there is 
no connection between the tran¬ 
saction and the company ceasing 
to be a‘* private company or 
where the amount of the pur¬ 
chase money is not material. 

Amount (in cash, shares or deben¬ 
tures) paid or payable to each 
separate vendor. 

Amount paid or payable in cash, 
shares or debentures for each 
such property, specifying the 
amount paid or payable for 
goodwill. 


Short particulars of every transac¬ 
tion relating to each such pro¬ 
perty which was completed 
within the two preceding years 
and in which any vendor to the 
company or any person who is, 
or was at the time thereof a 
promoter, director or proposed 
director of the company had any 
interest direct or indirect. 

Amount (if any) paid or payable as 
commission for subscribing or 
agreeing to subscribe or procur¬ 
ing or agreeing to procure 
subscription for any shares or 
debentures in the company; or 
rate of the commission. 

The number of shares, if any, which 
persons have agreed to subscribe 
for a commission. 

If it is proposed to acquire any busi¬ 
ness, the amount, as certified by 
the persons by whom the 
accounts of the business have 
been audited, of the net profits 
°J *2? Business in respect of each 
of the five years immediately 
preceding the date of this state¬ 
ment, provided that in the case 
of a business which has been 
carried on for less than five 


3. 

4. Consideration: 

5. Names and addresses: 


Total purchase price 1 Rs 

Cash 
Shares 
Debentures 
Goodwill 


Amount pAid. 

Amount payable 
Rate per cent.... 


r 


■ *»* U ■ ' ‘•.‘fa 
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years, and the accounts of which 
. have only been made up in res¬ 
pect of four years, three years, 
two years or one year, the 
above requirements shall have 
effect as if references to four 
years, three years, two years or 
one year, as the case may be, 
were substituted for references 
to fivo. years, and in any such 
case, the statement shall say 
how long the business to be 
acquired has been carried on. 

Where the financial year with respect 
to which the accounts of the 
business have been made up is 
greater or less than a year, 
references to five years, four 
years, three years, two years 
and one year in this paragraph 
shall have effect as if references 
to such number of financial 
years as, in the aggregate, cover 
a period of not less than five 
years, • four years, three years, 
two years, or one year, as the 
case may be, were substituted 
for references to three years, 
two years and one year 
respectively. 

Dates of parties to, and general 
nature of— 

(a) contract appointing or fixing 
the remuneration of direc¬ 
tors, managing director, 
managing agent, secretaries 
and treasurers or manager; . 
and 

(b) every other material con¬ 
tract [other than (i) con¬ 
tracts entered into in the 
ordinary course of the busi¬ 
ness intended to be carried 
on by the company or (ii) en¬ 
tered into more than two 

• years before th^ delivery of 

this statement]. 

• 

Time and place at which (1) the con¬ 
tracts or copies thereof; or (2)(i) 
in the case of a contract not 
reduced into writing, a memo¬ 
randum giving full particulars 
thereof, and (ii) in the case of 
a contract wholly or partly in a 
language other than English, a 
copy of translation thereof in 
English or embodying a transla¬ 
tion in English of the parts in 
the other language, as the case 
may be, being a translation cer¬ 
tified in the prescribed manner 
to be a correct translation, may 
be inspected. 

Names and addresses of the auditors 
of the company. 

Full particulars of the nature and 
extent of the interest of every 
director, managing director. 
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managing agent, secretaries and 
treasurers or manager, in any 
property purchased or acquired 
by the company within the two 
years preceding the date of this 
statement or proposed to be 
purchased or acquired by the 
company or, where the interest 
of such a director consists in 
being a partner in a firm, the 
nature and extent of the interest 
• of the firm, with a statement of 
all sums paid or agreed to be 
paid to him or to the firm in 
cash or shares, or otherwise, by 
any person either to induce him 
to become, or to qualify him as, 
a director, or otherwise for 
services rendered or to be 
rendered to the company by him 
or by the firm. 

Rates of the dividends (if any) paid 
by the company in respect of 
each class of shares in the com¬ 
pany in each of the five finan¬ 
cial years immediately preced¬ 
ing the date of this statement or 
since the incorporation of the 
company, whichever period is 
shorter. 

Particulars of the cases in which no 
dividends have been paid in res¬ 
pect of any class of shares in 
any of these years. 


(Signatures of the persons above- 
named as directors or proposed 
directors or of their agents 
authorised in writing.) 

Date.. 



PART II 

PORTS TO BE SET OUT 


. 1 .1- If unissued shares or debentures of the company are to be applied 
in the purchase of business, a report made by accountants (who shall be 
named in the statement) upon— 

(a) the profits or losses of the business in respect of each of the five 

financial years immediately preceding the delivery of the state¬ 
ment to the Registrar; and 

(b) the assets and liabilities of the business as at the last date to which 

the accounts of the business were made up. 

1 2. (1) If unissued shares or debentures of the company are to be 

applied directly or indirectly in any manner resulting in the acquisition of 
shares in a body corporate which by reason of the acquisition or anything to 
be done in consequence thereof or in connection therewith will become a 
subsidiary of the company, a report made by accountants (who shall be 
named in the statement) with respect to the profits and losses and assets 
and liabilities of the other body corporate in accordance with sub-clause (2) 
or*(3) of this clause, as the case may require, indicating how the profits or 
losses of the other body corporate dealt with by the report would, in respect 
ofr the shares to be acquired, have concerned members of the company, and 
what allowance would have fallen to be made in relation to assets and 
liabilities so dealt with, for holders of other shares, if the company had at all 
material times held the shares to be acquired. v . ^ } 

.(2) If the other body corporate has no subsidiaries, the report referred 
to in sub-clause (1) shall— , ,, K 
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(a) so far as regards profits and losses, deal with the profits or losses 

of the body corporate in respect of each of the five financial 

years immediately preceding the delivery of the statement to the 
ivSgistrsr) ana 


(b) so far as regards assets and liabilities, deal with the assets and 
liabilities, of the body corporate as at the last date to which 
the accounts of the body corporate were made up. 

(3) If the other body oorporate has subsidiaries, the report referred to 
sub-clause (1) shall— 

(a) so far as regards profits and losses, deal separately with the other 
body corporate’s profits or losses as provided by sub-clause (2) 
and in addition deal either— 

<i) as a whole with the combined profits or losses of its subsidiaries 
so far as they concern members of the other body corporate: 
or 


(ii) individually with the profits or losses of each subsidiary, so far 
as they concern members of the other body corporate; 
or, instead of dealing separately with the other body corporate’s 
profits or losses, deal as a whole with the profits or losses of 
the other body corporate and, so far they concern members- of 
the other body corporate, with the combined profits or losses of 
its subsidiaries; and 


(b) so far as regards assets and liabilities, deal separately with the 
other body corporate’s assets and liabilities as provided by sub¬ 
clause (2) and in addition, deal either— 

(i) as a whole with the combined assets and liabilities of its sub¬ 

sidiaries, with or without the other body corporate’s assets 
and liabilities; or 

(ii) individually with the assets and liabilities of each subsidiary; 

and shall indicate, as respects the assets and liabilities of 
the subsidiaries, the allowance to be made for persons other 
than members of the company. 


PART III 

PROVISIONS APPLYING TO PARTS I AND II OF THIS SCHEDULE 

3. (1) In this Schedule, the expression “vendor” includes a vendor as 
defined in Part III of Schedule II. 

(2) Clause 31 of Schedule II shall apply to the interpretation of Parts I 
and II of this Schedule as it applies to the interpretation of Part II of 
Schedule II. 

4. If in the case of business which has been carried on, or of a body 
corporate which has been carrying on business, for less than five financial 
years, the accounts of the business or body corporate have only been made 
up in respect of four such years, three such years, two such years or one 
such year. Parts I and II of this Schedule shall have effect as if refer_nc 
to four financial years, three financial years, two financial years or one finan¬ 
cial year, as the case may be, were substituted for references to five financial 

years. , „ ... 

5. Any report required by Part II of this Schedule shall either— 

(a) indicate by way of note any adjustments as r^pects tl^ figures of 

any profits or losses or assets and liabilities dealt with by tne 
report which appear to the persons making the report necessary, 

(b) make those adjustments and indicate that adjustments have been 

« Anv renort bv accountants required by Part II of this Schedule shall— 

(at be madl by accounts qualified under this Act for appomtment 
as auditors of a company; and ^ qprYant 

<b ss« 

For the purposes of this clause, the expression "officer” shall indue e 
proposed director but not an auditor. 
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SCHEDULE V 

(Sec Section 159) 

CONTENTS AND FORM OF ANNUAL RETURN OF A 
COMPANY HAVING A SHARE CAPITAL 

PART I 
CONTENTS 

1 . The address of the registered office of the company. 

2. If any part of the register of members or debenture holders of a com¬ 
pany is, under the provisions of this Act, kept in any State or country out¬ 
side India, the name of that State or country and the address of the place 
where such part of the register is kept. 

3. A summary distinguishing wherever possible between shares issued 
for cash, bonus shares, and shares other than bonus shares issued as fully 
or partly paid up otherwise than in cash, and specifying in respect of each 
class of shares the following particulars: 

(a) the amount of the nominal share capital of the company and the 

number of shares into which it is divided; 

(b) the number of shares taken, from the commencement of the com¬ 

pany up to the date of the company’s last annual general 
meeting; 

(c) amount called up on each share up to the date aforesaid; 

(d) the total amount of calls received up to that date; 

(e) the total amount of calls unpaid on that date; 

(/) the total amount of the sums (if any) paid by way of commission 
in respect of any shares or debentures up to that date; 

( g ) the discount allowed on the issue of any shares issued at a discount 

or so much of that discount as has not been written off at the 
date aforesaid; 

(h) the total amount of the sums (if any) allowed by way of discount 

in respect of any debentures since the date of the annual general 
meeting with reference to which the last return was submitted; 

(i) the total number of shares forfeited up to the date referred to in 

sub-clause (b); 

(j) the total amount of shares for which share warrants are outstand¬ 

ing at the date referred to in sub-clause (b) and of share war¬ 
rants issued and surrendered respectively since the date referred 
to in sub-clause (h) and the number of shares comprised in each 
warrant. 

4. Particulars of the total amount of the indebtedness of the company 
on the date referred to in sub-clause (b) of clause 3 in respect of all charges 
(including mortgages) which are required to be registered with the Registrar 
Under this Act; or which would have been required so to be registered if 
created on or after the 1st day of April, 1914. 

5. A list— 

ai [(<0 containing the names, addresses, descriptions and occupations, if 
any, of all persons who, on the day of the company’s last annual 
general meeting, are members or debenture holders of the com¬ 
pany, and of persons who have ceased to be members or deben¬ 
ture holders on or before that day and since the date referred 
to in Sub-clause (h) of clause 3. or in the case of the first return, 
since the incorporation of the company; 

(b) stating the number of shares or debentures held by each of the 
existing members or debenture holders as the case may be, at 

21 n?'s S '3^ 20 261 1116 2asd Deoember * 1957. *>e Gazette ol 
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(c) if 


th e date referred to in sub-clause (b) of clause 3, “[specifying 

the number of shares or] debentures transferred since the date 

d *° m f^b-clause W , of clause 3 (or, in the case of the first 

or! u he mco JP_ oratlon of the company) by persons who 

are still members or debenture holders and by persons who have 

ceased to be members or debenture holders respectively rthe 
dates of registration of transfers and the names of transferees 
or the relevant ledger folio containing particulars thereof]. 23 

the names aforesaid are not arranged in alphabetical order 
having annexed thereto an index sufficient to enable the name 
of any person therein to be easily found. 


6. All such particulars with respect to the persons who at the date of 
the company’s last annual general meeting are the directors of the company 
and with respect to any person who at that date is the managing agent, 
secretaries and treasurers, the manager or the secretary of the company, as 
are by this Act required to be contained with respect to directors, the manag¬ 
ing agent, secretaries and treasurers, the manager and the secretary respec¬ 
tively in the register of the directors, managing agents, secretaries and trea¬ 
surers, managers and secretaries of a company 24 [together with all such 
particulars with respect to those who had ceased to hold such office (that is, 
the office of director, managing agent, secretaries and treasurers, manager 
or secretary) on or before the date of the last annual general meeting and 
since the date referred to in sub-clause (h) of clause 3 or in the case of the 
first return, since the incorporation of the company]. 


PART II 


Form 


Limited 


ANNUAL RETURN of 


Private Limited 

made up to the day of 19 being 

the date of the last annual general meeting of the company. 


1. Address 

(Address of the registered office of the company ) 


2. Situation of Foreign Registers of Members and Debenture holders. 

(a) Name of every State or country outside India in which foreign regis¬ 

ter is kept 

(b) Address of place in each such State or country in which a foreign 

register is kept 


3. Summary of Share Capital and Debentures. 

(a) Nominal Share Capital 

Nominal share capital—Rs. . ...divided mto: 


(Insert number and class) shares of.... 

sharps of... 


....each 

....each 

shares 



....each 

.shares 

of. 

••••••• 

....each 


22 Subs, by Noti. No. G. S. R. 221, dated the 21st February, 1961, «e Gazette of 

India, 1961, Pt U, S. 3(i), P-283- . „ iq66 

1958, Pt. n. S. 3(i), p. 206. 
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(b) [Subscribed Share Capital] 23 and Debentures 

Number Class 


Number of shares of each class taken 
up to the date of the last 
annual general meeting (which 
number must agree with the 
total shown in the list as held 
by members on that date). 

Number of shares of each class issued 
subject to payment wholly in 
cash. 

Number of shares of each class issu¬ 
ed as fully paid up for a con¬ 
sideration other than cash. 

Number of shares of each class issued 
as partly paid up for a consid¬ 
eration other than cash and ex¬ 
tent to which each such share is 
so paid up. 


Number of shares (if any) of each 
class issued at a discount. 


Account of discount on the issue of 
shares which has not been writ¬ 
ten off at the date of last annual 
general meeting. 

Amount called 1 Rs...per share on 
upon num- 1 Rs.. .per share on 
ber of shares 1 Rs...per share on 
of each class. J Rs..,per share on 

Total amount of calls received, in¬ 
cluding payments on application 
and allotment and any sums 
received on shares forfeited. 

Total amount (if any) 1 
agreed to be consider- | 
ed as paid on num- I 
ber of shares of each L on 
class issued as fully f 
paid up for a con¬ 
sideration other than 1 
cash. , J 


Rs...on 


Rs.. .on 


issued as paid up to the extent 

of Rs. per share 

• • • 

issued as paid up to the extent 
of Rs...-per share 

• • • • • • 

issued as paid up to the extent 
of Rs...per share 

• •i . • • • 

issued as paid up to the extent 
of Rs. v .per share 


shares 

shares 

shares 

shares 

shares 

shares 

shares 

shares 

shares 

shares 

shares 

shares 

shares 

shares 


shares 


shares 


shares 


shares 

shares 

shares 

shares 


Rs. 


shares 

shares 

shares 

shares 


Rs. 


shares 

shares 

shares 

shares 


Total amount (if any) 1 
«ur* agreed to be consider- I 
^ ed as paid on number I 
of shares of each \ 
class issued as partly / 
paid up for a con- ] 
^sideration other than I 
. „ cash. J 


25 Subs, by NotL No. I j dated April 23, 


shares 

shares 

shares 

shares 










ccc 


THE COMPANIES ACT, 1956 

Total amount of calls unpaid Rs. 

Total amount of the sums (if any) 
paid by way of commission in 
respect of any shares or deben¬ 
tures. r s . 

Total amount of the sums (if any) 
allowed by way of discount in 
respect of any debentures since 
the date of the annual general 
meeting with reference to which 
the last annual return was 
submitted. Rs. 

Total number of shares of each class 
forfeited. 


Total amount paid (if any) on shares 
forfeited. 

Total amount of shares for which 
share warrants to bearer are 
outstanding 

Total amount of share warrants to 
bearer issued and surrendered 
respectively since the date of the 
annual general meeting with 
reference to which the last 
annual return was submitted. 

Number of shares comprised in each 
share warrant to bearer, specify¬ 
ing in the case of warrants of 
different kinds, 
particulars of each kind. 



t 



1 


Issued Rs 

Surrendered Rs 


shares 

shares 

shares 

shares 


4. Particulars of Indebtedness. 

Total amount of indebtedness of the 
company in respect of all 
charges (including mortgages) 
which are required to be regis¬ 
tered with the Registrar under 
the Companies Act, 1956 or 
which would have been requir¬ 
ed so to be registered if creat¬ 
ed on or after the 1st April, 

1914. Rs. 


2e [5. List of past and present Members and Debenture 

Holders 0 ] 

List of persons holding shares or stock in the company on the day of the 

annual general meeting, namely, the.day of.19.> and 

of persons who have held shares or stock therein at any time since the. 

day of.19.when the previous annual meeting was held, or in 

the case of the first return, at any time since the incorporation of the company. 


26 Subs, by Noti. No. S.R.O. 1435, dated the 7th May. 1957, see Gazette of India 
1957, Pt. II, S. 3, p. 925, for “List of Past and Present Members”. 


















THE COMPANIES ACT, 1956 


ccci 



Account of Shares 

Particulars of shares transferred since the 
date of the previous annual general 
meeting or in the case of the first 
return, since the incorporation of the 
company, by (a) persons who are still 
members and (b) persons who have 
ceased to be members}: 


Number 

t 


Date of registra¬ 
tion of transfer 

(a) (b) 


2 c 

<u 5 

s§ 

o 

c/> O 
oTs o 

%-4 0) 

2 

3*3 


3 
o 

jet 

C 03 03 

5 > o. 

£ 


w 

S-4 

05 

s 

a* 

« 


«[(a)in the case of a company which has issued debentures, particulars 
about its debenture holders, past and present, should also be furnished under 
this item adapting the form suitably for the purpose.] 

‘The aggregate number of shares held by each member must be stated 
and the aggregates must be added up so as to agree with the number of 
shares stated in the summary of share capital and debentures to have been 
taken up. 


tWhen the shares are of different classes these columns should be sub¬ 
divided so that the number of each class held, or transferred, may be shown 
separately. When any shares have been converted into stock, the amount 
of stock held by each member must be shown. 

JThe date of registration of each transfer should be given as well as the 
number of shares transferred on each date. The particulars should be placed 
opposite the name of the transferor and not opposite that of the transferee 
put the name of the transferee may be inserted in the “Remarks” column 
immediately opposite the particulars of each transfer. 


NOTES 


j-t 1 * “ either of , the two immediately preceding returns has given, as at 

♦!!! #°,, the annual general meeting, with reference to which it was submit- 

f S particulars required as to the past and present members and the 

SJSE 6 ?* transferred by them, the return in question may contain only 

255“ °*2} e Particulars as relate to persons ceasing to be or becoming members 

JJJSLr5, i j d 2 te or to changes as compared with that date in the number of 
snares held by a member.] 


w the n ^ n ^T in the list are not arranged in alphabetical order, an index 
sufficient to enable the name of any person to be readily found must be annexed. 

Particu i a *£ ot Directors, Managing Agents, Secretaries and Treasur¬ 
ers, Managers and Secretaries, past and present. 

Particulars of the persons who are directors of the company on the 
aay of the last annual general meeting, namely, the.day of. 

^and of persons who ceased to be directors on or before that 
since the date referred to in sub-clause <h) of clause 3 of Part I of 
Schedule V to the Companies Act, 1956, namely, the.day of. 

the com 19 .° r ’ the CSSe ° f the first return » ^ nce the incorporation of 


, s.!(«)• 1 p°in<? ted the 19th December * 1950 - of 

29 s3;, by K No 5- No-S Jto. 1435, dated the 7th May, 1957. 

it t i; 3 %*a*"* ** ** Febroaiy 1961 - see Go “ tte •* 

C 2 ol* R ' 279, dated 17th 1958 » se « Gazette of India, 1958, 

LCL—50 
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Present name or 
names and surname 
in full (a) 

Any former name 
or names and 
surname in full 

Nationality and 
nationality of 

origin if different 
from present 
nationality 

Usual residen¬ 
tial address 

1 

2 

3 

4 


Business occupation, 
and particulars of 

directorships (a) manag¬ 
ing agencies, manager¬ 
ships and secretary¬ 
ships held in other 
companies/ bodies 
corporate 

Date of birth 

Date of 
appointment 

Date of cessa¬ 
tion, if any 

5 

6 

7 

8 

• 


Note :—(a) Where the person holds the office of managing director, that 

fact should be specifically mentioned. 

B. Particulars of the person/persons who is/are managing agent/secre¬ 
taries and treasurers of the company, on the day of the last annual general 

meeting, namely, the..—.day of..............19...........and 

of those who ceased to hold such offices on or before that date and since the 
date referred to in sub-clause (h) of clause 3 of Part I of Schedule V to the 

Act, namely, the.day of.....19.. or, in the 

case of the first return, since the incorporation of the company. 


Where the managing agent is an 
individual, present name or names 
and surname in full. Where the 
managing agent is, or secretaries 
and treasurers are. a firm, the 
firm name (b). Where the manag¬ 
ing agent is, or secretaries and 
treasurers are, a body corporate, 
the corporate name (c) 


Any former 
name or names 
and surname 
in full 


Nationality and 
nationality of origin 
if different from 
present nationality 
(b) and (c) 


Usual residential 
address. (In the 
case of a firm or 
body corporate, 
the registered or 
principal office) 


Particulars of manag¬ 
ing agencies, offices 
of secretaries and 
treasurers, director¬ 
ships, managerships 
and secretaryships (in 
the case of individuals) 
held in other com¬ 
panies/bodies 
corporate 


Date of appoint¬ 
ment, as manag¬ 
ing agent/secre¬ 
taries and trea¬ 
surers in the 
company filing 
the annual 
return 


Date of 
cessation, 
if any 


Notes : — 


(C) In°the c?se r> o£ C a ^ody ra^orate, its jJ > J^ r ^jQ^™*th n ttie e fuU 

name, Address* and °nationality^of ^acti of its directors. 
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C. Particulars of the person who is manager/secretary of the company 

on the day of the last annual general meeting, namely, the. 

day of.19.and of the person(s) who ceased to be manager/ 

secretary on or before that date and since the date referred to in sub-clause 

(h) of clause 3 of Part I of Schedule V to the Act, namely, the. 

day of.*.19.or, in the case of the first return, since the 

incorporation of the company. 


Present name or Any former name Nationality and nation- 

names and sur- or names and ality of origin, if dif- 

name in full surname in full ferent from present 

nationality 

Usual resi¬ 
dential 
address 

1 2 

3 

4 


Business, occupation and particulars of 
directorships (d), managing agencies, offices 
of secretaries and treasurers, manager¬ 
ships and secretaryships held in other 
companies/bodies corporate 

Date of Date of cessa- 

appointment tion, if any 

5 

6 

7 



Note: —(d) Where the person holds the office of managing director, the 

fact should be specifically mentioned. 


Signed .. Director, 

Signed .. Director/Managing Director/, 

Managing Agent/Secretaries 
a n 0 Treasurers/Manager/ 
Secretary.] 


“Director” includes any person who occupies the position of a director by 
whatsoever name called, and any person in accordance with whose directions 
or instructions the Board of Directors of the company is accustomed to act. 

“Name” includes a “forename” and “surname” in the case of a person 
usually known by a title different from the surname, means that title. 

“Former name” and “former surname” do not include— 

(a) in the case of a person usually known by a title different from his 
surname, the name by which he was known previous to the adoption of or 
succession to the title; 

(b) in the case of any person, a former name or surname where that name 
or surname was changed or disused before the person bearing the name attain¬ 
ed the age of eighteen years or has been changed or disused for a period of 
not less than twenty years; or 

(c) in the case of a married woman, the name or surname by which she 
was known previous to the marriage. 

. The names of all bodies corporate incorporated or carrying on business 
m India of which the director, managing agent, secretaries and treasurers, 
manager or secretary is also a director, managing agent, secretaries and trea¬ 
surers, manager or secretary should be given, except bodies corporate of which 
the company making the return is the- wholly-owned subsidiary or bodies 
corporate which are the wholly-owned subsidiaries either of the company or 
of another body corporate of which the company is the wholly-owned sub¬ 
sidiary. A body corporate is deemed to be the wholly-owned subsidiary of 
another if it has no members except that other and that other’s wholly-owned 
subsidiaries and its or their nominees. If the space provided in the form is 
Insufficient, particulars of other directorships, managing agencies, offices of 
secretaries and treasurers, managerships, or secretaryships should be listed on 
a separate statement attached to this return. 

Dates of birth need only be given in the case of a company which is 
subject to section 280 of Companies Act, 1956, namgy, a company which is 
not a private company or which, being a private company, is the subsidiary 
of a public company. 

Where all the partners in a firm are joint secretaries, the name end princi¬ 
pal office of the firm may be stated. * 
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30a Delivered for filling by. 


31# 


32 [Certificate to be given by a Director and the Managing Agent/Secretaries 

We % ana *l e ' r/Se ™ tarV ” tW ° Dire «°rs^of any company 

We certify that the return states the facts as they stood on the date nf 
annual general meeting aforesaid correctly and completely.] ° f the 

Certificate to be given by a Director and the Managing Agent/Secretaries ami 
Treasurers, Manager/Secretary or by two Directors or every Private Company 

. certlfy the company has not since the date of 33 [the incorporation 

of the company/the annual general meeting with reference to which the lit 

return was submitted] issued any invitation to the public to subscribe 
for any shares or debentures of the company. 

34 [Signed .. Director, 

Sl 0 ne( *., Director/Managing Director, 

Managing Agent, 


Secretaries and 


Treasurers, 


Manager, 


Secretary.] 

Further Certificate to be given us aforesaid if the number of 

Members of the Company exceeds Fifty 

We certify that the excess of the number of members of the company over 
fifty consists wholly of persons who, under sub-clause (b) of clause (iii) of 
section 3 of the Companies Act, 1956, are not to be included in reckoning the 
number of fifty. 

34 [Signed .. Director, 

Signed . Director/Managing Director, 


Managing Agent, 


Secretaries and 
Treasurers, 


Manager, 

Secretary.] 

35* * • • 


SCHEDULE VI 

(See section 211) 

PART I 

FORM OF BALANCE SHEET 

Balance Sheet of .(Here enter the name of the company) 

As at .(Here enter the date as at which the balance-sheet is made out) 


30a This should be printed at the bottom of the 

si The heading “CERTIFICATES AND OTHER DOCUMENTS^ ACCO^ANYJNG 
ANNUAL RUTCJRN” omitted by Noti. No. S. R. O. 1435, dated the 7th May, 

1957, Gazette of India, 1957, Pt. II, Sec. 3, p. 925. ^ ^ f T j: a 

82 ins. by Noti. No. G. S. R. 1177, dated the 8th December, 1958, Gazette of India, 

1958, Pt. II, Sec. 3(i), p. 1217. , B u 0 maHw Tn the case of 

33 in the case of the first return strike out the second alternative. In the case o 

a second or subsequent return strike out the .fast att .Gazette of India, 
84 Subs, by Noti. No. G. S. R. 279, dated the 17th April, 1958, see Gazette or 

Pt. n, Sec. 3, p. 925. 
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Liabilities 

Assets 


Instructions in 

Figures 

Figures 

Figures 

Figures 

Instructions in accordance with 

accordance with 

for the 

for the 

for the 

for the 

which assets should 

which liabilities 

previous 

current 

previous 

current 

be made out 

should be 
made out 

year 

year 

year 

year 


(1) 

(2) 

(3) 


(4) 


•Terms of re¬ 
demption or 
conversion (if 
any) of any 
redeemable pre¬ 
ference capital 
to be stated, 
together with 
earliest date of 
redemption or 
conversion. 

t Particulars of 
any option on 
unissued share 
capital to be 
specified. 

^Particulars of 
the d i ff e r e n t 
classes of pre¬ 
ference shares to 
be given. 


f 


Rs. Rs. 

(b) (b) 

•SHARE 

CAPITAL 

Authorised . 

shares of Rs. 

each. tissued 
(distinguishing 
between the vari¬ 
ous classes of 
capital and stating 
the particulars 
specified below, in 
respect of each 
class) .. shares of 
Rs... each. $Sub- 
scribed (dis¬ 
tinguishing bet¬ 
ween the various 
classes of capital 
and stating the 
particulars speci¬ 
fied below, in 

respect of each 

class, (c). 

shares of Rs. 

each. 

Rs.called up. 

Of the above 
shares.... shares 
are allotted as 

fully paid up 

pursuant to a 
contract without 
payments being 
received in cash. 


Rs. Rs. 

( 6 ) ( 6 ) 

•FIXED 

ASSETS 
Distinguishing as 
far as possible 
between expendi¬ 
ture upon (a) 
goodwill, (6) 
land (c) buil¬ 
dings (</) lease¬ 
holds, (e) railway 
sidings, (/) plant 
and machinery, 
(g) furniture and 
fittings, (A) de¬ 
velopment of pro¬ 
perty, (/) patents, 
trade marks and 
designs, (/) live¬ 
stocks, and (A) 
vehicles, etc. 


«• ■ *• > 


: , 
j— x 



•Under each head the 
original cost, and the addi¬ 
tions thereto and deductions 
therefrom during the 
year, and the total depre¬ 
ciation written off or pro¬ 
vided up to the end of the 
year to be stated. 

Where the original cost 
aforesaid and additions and 
deductions thereto, relates 
to any fixed asset which has 
been acquired from a 
country outside India, and 
in consequence of a change 
in the rate of exchange at 
any time after the acquisition 
of such asset, there has been 
an increase or reduction in 
the liability of the com¬ 
pany, as expressed in Indian 
currency, for making pay¬ 
ment towards the whole or 
a part of the cost of the 
asset or for repayment of the 
whole or a part of moneys 
borrowed by the- company 
from any person, directly or 
Indirectly, in any foreign 
currency specifically for the 
purpose of acquiring the 
asset (being in either case 
the liability existing 
immediately before the date 
on which the change in the 
rate of exchange takes 
effect), the amount by 
which the liability is so 
increased or reduced during 
the year, shall be added to, 
or, as the case may be, 
deducted from the cost, and 
the amount arrived at after 
such addition or deduction 
shall be taken to be the cost 
of the fixed asset. 

** •' ^ : * f .Rl 

Explanation 7-This paragraph 
shall apply in relation to 
all balance-sheet^ that. may 
be made out aS at the 6th 
day of June, 1966, or guy 
date thereafter and whtoMu' 
at the date of issue of the 
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Rs. 

(b) 


Rs. Rs. 
( b ) ( b) 


Rs. notification of the Govem- 

(b) ment of India, in the 

Ministry of Industrial 
Development and Company 
Affairs (Department of 
Company Affairs) G. S. R. 
No. 129, dated the 3rd day 
of January, 1968, any 
balance-sheet, in relation to 
which this paragraph 
applies, has already been 
made out and laid before 
the company in Annual 
General Meeting, the adjust¬ 
ment referred to in this 
paragraph may be made in 
the first balance-sheet made 
out after the issue of the 
said notification. 


•Specify the 
source from 
which bonus 
shares are issued, 
e.g. capitali¬ 
sation of profits 
or Reserves or 
from Share Pre¬ 
mium Account. 


Of the above 
shares .... shares 
are allotted as 
fully paid up by 
way of bonus 
shares. 


Explanation 2.—In this para¬ 
graph, unless the context 
otherwise requires, the 
expressions “rate of 
exchange”, “foreign cur¬ 
rency” and “Indian cur¬ 
rency” shall have the 
meanings respectively assig¬ 
ned to them under sub¬ 
section (1) of section 43A 
of the Income Tax Act, 1961 
(43 of 1961), and Expla¬ 
nation 2 and Explanation 3 
of the said sub-section shall, 
as far as may be, apply in 
relation to the said para¬ 
graph as they apply to the 
said sub-section (I). 

In every case where the 
original cost, cannot be 
ascertained without unrea¬ 
sonable expense or delay, 
the valuation shown by the 
books shall be given. For 
the purposes of this para¬ 
graph, such valuation shall 
be the net amount at which 
an asset stood in the com¬ 
pany’s books at the 
commencement of this Act 
after deduction of the 
amounts previously provided 
or written off for depre¬ 
ciation or diminution in 
value, and where any such 
asset is sold, the amount 
of sales proceeds shall be 
shown as deduction. 

Where sums have been 
written of on a reduction 
of capital or a revaluation 
of assets, every balance- 
sheet, (after the first 
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Rs. 

(*) 


Rs. Rs. Rs. balance-sheet) subsequent 

(b) (b) (b) to the reduction or revalua¬ 

tion shall show the reduced 
figures and with the date 
of the reduction in place of 
the original cost. 


Less : Calls un¬ 

paid: 

(0 .... 

(//) By directors. 


Each balance-sheet for the 
first five years subsequent to 
the date of the reduction, 
shall show also the amount 
of the reduction made. 


( Hi ) By others. 


Similarly, where sums have < 
been added by writing up 
the assets, every balance- 
sheet subsequent to such 
writing up shall show the 
increased figures with date 
of the increase in place of 
the original cost. Each 
balance-sheet for the first 
five years subsequent to the 
date of writing up shall also 
show the amount of increase 
made. 


tAny capital pro¬ 
fit on reissue of 
forfeited shares 
should be trans¬ 
ferred to Capital 
Reserve. 


\Add : Forfeited 

shares (amount 
originally paid 
up). 


^Additions and 
deductions since 
last balance- 
sheet b to be 
shown under 
each of the spe¬ 
cified heads. 


The r word 
“fund” in rela¬ 
tion to any 
‘Reserve' should 
be used only 
where such 
Reserve is spe¬ 
cifically repre¬ 
sented by ear¬ 
marked invest¬ 
ments. 


Sr : i 


RESERVES AND 
SURPLUS 


(1) Capital 
Reserves 


(2) Capital 
demption 
Reserve. 

Re- 

(3) Share 
mium 
(«?)• 

Pre- 

Account 

(4) Other Reserves 
specifying the 

nature of - each 
Reserve and the 
amount in respect 
thereof. 

Leu: 

Debit 


. balance in profit 
and loss account 
(if any) (A). 

rife • 

& % - 


INVESTMENT 
Showing nature of 
investments und 
mode of valua¬ 
tion, for example 
cost or market 
value and dis¬ 
tinguishing bet¬ 
ween— 

•(1) Investments 
in Government or 
Trust securities. 

(2) Investments in 
shares, debentures 
or bonds (showing 
separately shares 
fully paid up & 
partly. paid - up 
and also distin¬ 
guishing the 
different classes 
of shares and 
showing also in 
similar details in¬ 
vestments -.7 ) • in' 

shares, debentures 


Explanation. —Nothing con¬ 
tained in the preceding 
two paragraphs shall apply 
to any adjustment made in 
accordance with the second 
paragraph. 

•Aggregate amount of com¬ 
pany’s quoted investments 
and also the market value 
thereof shall be shown. 
Aggregate amount of com¬ 
pany’s unquoted invest¬ 
ments shall also be shown. 




•jT 

T.. 


I- • A 
:**%#*t * V.d*. 

v * ‘ * * •• • *•• M>v 




» 
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Rs. Rs. 

(b) (b) 

(5) Surplus, i. e. 
balance in profit 
and loss aocount 
after providing for 
proposed alloca¬ 
tions, namely: 

Dividend, Bonus 
or Reserves. 


Rs. Rs. 

(*) ( b ) 

or bonds of sub¬ 
sidiary com¬ 

panies. 


(3) Immovable 
properties 


* 8 [(4) Investments 
in the capital of 
Partnership 

Firms.] 


(6) Proposed addi¬ 
tions to Reserves. 


(7) Sinking 

Funds. 


•Loans from 
Directors, 
M a n a g e r 
should be shown 
separately. 

Interest accrued 
and due on 
Secured Loans 
should be inclu¬ 
ded under the 
appropriate sub¬ 
heads under the 
head “ SECU¬ 
RED LOANS" 
•The nature of 
the security to 
be specified in 
each case. 

Where loans 
have been gua¬ 
ranteed by 

managers and/ 
or directors, a 
mention thereof 
shall also be 
made and also 
the aggregate 
amount of such 
loans under each 
head. 

JJTerms of re¬ 
demption or 
conversion (if 
any) of deben¬ 
tures issued to 


SECURED 

LOANS: 


•(1) Debenturest 

•(2) Loans and 

advances from 

banks. 

•(3) Loans and 

advances from 

subsidiaries. 

•(4) Other Loans 

and advances. 


CURRENT 

ASSETS, 
LOANS AND 
ADVANCES : 

(A) Current Assets 

(1) Interest acc¬ 
rued on Invest¬ 
ments. 

|t(2) Stores and 
spare parts. 

(3) Loose tools. 

(4) Stock-in-trade. 


ttMode of valuation of 
stock shall be stated and the 
amount in respect of raw 
materials shall also be stated 
separately where practi¬ 
cable. 

••Mode of valuation of 
works in progress shall be 
stated. 


••(5) Works in 
Progress 


t(6) Sundry deb- |tln regard to sundry 
tors. debtors particulars to be 

given separately of— (a) 

(a) Debts out- debts considered good and 

standing for a in respect of which the 

period exceeding company is fully secured; 

six months. and ( b ) debts considered 

good for which the com- 

(b) Other debts. pany holds no security other 

than the debtor’s personal 
security; and ( c ) debts con¬ 
sidered doubtful or bad. 


80 Ins. by Noti. No. G. S. R. 494(E), dated October 30 1973 published in Gazette of 
India Extra., Pt. II S. 3(i), p. 1559 dated 9th November, 1973. 
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0 ) 


( 2 ) 


(3) 


(4) 


be stated toge¬ 
ther with earliest 
date of redem¬ 
ption or con¬ 
version. 


Rs. 

(b) 


Rs- Rs. Rs. 

( 6 ) 0 b ) ( b ) 

Debts due by directors or 
Less: Provision other officers of the com¬ 

pany or any of them either 
(7 a) Cash bal- severally or jointly with 

ance on hand. any other person or debts 

due by firms or private 
t(7h) Bank companies respectively in 

Balances— which any director is a 

partner or a director or a 
member to be separately 
stated. 

(а) with Scheduled 
Banks; and 

X 

(б) with others. 

Debts due from other com¬ 
panies under the same 
management within the 
meaning of sub-section (IB) 
of section 370, to be dis¬ 
closed with the names of the 
Companies. 


The maximum amount due 
by directors or other officers 
of the company at any time 
during the year to be shown 
by way of a note. 


The provision to be shown 
under this head should not . 
exceed the amount of debts 
stated to be considered 
doubtful or bad and any 
surplus of such provision, if 
already created, should be 
shown at every closing 
under “Reserves and Sur¬ 
plus” (in the liabilities side) 
under a separate sub-head 
“Reserve for Doubtful or 
Bad Debts”. 



<></! 



fin regard to bank balances, 
particulars to be given 
separately of— 

(a) the balances lying with 
Scheduled Banks on current 
accounts, call accounts and 
deposit accounts; 

(h) the names of the bankers 
other than Scheduled Ttanlra 
and the balances lying with 
each such banker on current 
accounts, call accounts and 
deposit accounts and the 
maximum amount outstand¬ 
ing at any time during the 
year from each such banker: 
and 

V •Cle*'*'. , • "«+ % •• AMAi im » v~‘ V*i. 

(c) the nature of the interest. 
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Rs. Rs. Rs. Rs. 

(b) ib) ( b ) (6) 

if any, of any director or 
his relative in each of the 
bankers (other than Sche¬ 
duled Banks) referred to in 
(b) above. 


t Loans from 
Directors, 
the Manager 
should be shown 
separately. 

Interest accrued 
and due on Un¬ 
secured Loans 
should be inclu¬ 
ded under the 
appropriate sub¬ 
heads under the 
head “Unsecu¬ 
red Loans”. 


UNSECURED 

LOANS: 
(1) Fixed Deposits. 

t(2) Loans and 
Advances from 

subsidiaries. 

t*(3) Short Term 
Loans and 

Advances: 


(а) From Banks. 

(б) From others. 


Where loans have 
been guaranteed 
by managers, 
and/or directors, 
a mention there¬ 
of shall also be 
made and also 
the aggregate 
amount of such 
loans under each 
head. 


t(4) Other Loans 
and Advances: 

(a) From Banks. 

(b) From others. 


*See note ( d) at CURRENT 
foot of Form. LIABILITIES 

AND 

PROVISIONS : 

A. Current 

Liabilities. 

(1) Acceptances. 

(2) Sundry 

Creditors. 

(3) Subsidiary 

Companies. 

(8) (a) Advances 
and Loans to sub 
sidfaries. 


f(B) Loans 
Advances. 


and 


fThe above instructions 
regarding “Sundry Debtors” 
apply to “Loans and 
Advances” also. 


«[ ( b ) Advances 
and loans to part¬ 
nership firms in 
which the com¬ 
pany or any of 
its subsidiaries is 
a partner.] 


37 ibid. 




(9) Bills of 
Exchange. 

(4) Advance pay¬ 

ments and unex¬ 
pired discounts (10) Advances re- 

for the portion for coverable in cash 

which value has or in kind or for 

still to be given, value to be re- 

e.g. in the case of c e i v e d, e. g., 
the following Rates, Taxes, 

classes of com- Insurance, etc. 

panies:— 

(ID. 

Newspaper, Fire 
Insurance, Thea¬ 
tres, Clubs, 

Banking, Steam¬ 
ship Companies, 
etc. 

(12) Balances with 
Customs, Port 

Trust, etc. (where 
payable on de¬ 
mand). 

(5) Unclaimed 

dividends. 

(6) Other Liabi¬ 
lities (if any). 

(7) Interest 
accrued but not 
due on loans. 

B. Provisions 

(8) Provision for 
Taxation. 

(9) Proposed Divi¬ 
dends. 

(10) For con¬ 

tingencies. 

(11) For Pro- , 

vident Fund 
scheme. 

• 

(12) For insur¬ 
ance,- pension ...*■• 

and similar staff 
benefit schemes. 

(13) Other pro- 

A, . .. ’ visions. 

tfThe period for [A foot-note to the 
which the divi- balance-sheet 
dends are in may be . added 
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(l) 


arrear or if there 
is more than one 
class of shares, 
the dividends on 
each such class 
are in arrear, 
shall be stated. 


( 2 ) 


Rs. 

( b ) 

to show 
tely:— 


Rs. 

(b) 

separa- 


(1) Claims against 
the company 
not acknowled¬ 

ged as debts. 


(3) 


(4) 


Rs. 

( 6 ) 


Rs. 

(b) 


The amount shall 
be stated before 
deduction of In¬ 
come-tax, except 
that in the case 
of tax-free divi¬ 
dends the 
amount shall be 
shown free of 
income-tax and 
the fact that it 
is so shown shall 
be stated. 

fThe amount of 
any guarantees 
given by the com¬ 
pany on behalf 
of directors or 
other officers of 
the company 
shall be stated 
and where 
parcticable, the 
general nature 
and amount of 
each such con¬ 
tingent liability, 
if material, shall 
also be specified. 


(2) Uncalled lia¬ 
bility on shares 
partly paid. 

tt(3) Arrears o 
fixed cumulative 
dividends. 

(4) E s t i m a t e d 
amount of con¬ 
tracts remaining 
to be executed 
on capital 
account and not 
provided for. 

t(5) Other money 
for which the 
company is con¬ 
tingently liable.] 


MISCELLANEO¬ 
US EXPENDI¬ 
TURE (to the 
extent not written 
off or adjusted): 

(1) Preliminary 
expenses. 

(2) Expenses in¬ 
cluding commis¬ 
sion or brokerage 
on underwriting 
or subscription of 
shares or deben¬ 
tures. 

(3) Discount allo¬ 
wed on the issue 
of shares or 
debentures. 


(4) Interest paid 
out of capital 
during cons¬ 
truction (also 
stating the rate of 
interest). 


(5) Development 
expenditure not 
adjusted. 


(6) Other items 

(specifying na¬ 
ture). 


fPROFIT AND 
LOSS ACCOUNT. 


fShow here the debit balance 
of profit and loss account 
carried forward after dedu¬ 
ction of the uncommitted 
reserves, if any. 
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NOTES 

General instruction for preparations of balance-sheet. —(a) The informa¬ 
tion required to be given under any of the items or sub-items in this Form if 
it cannot be conveniently included in the balance-sheet itself, shall be furnished 
in a separate Schedule or Schedules to be annexed to and to form part of the 
balance-sheet. This is recommended when items are numerous. 

(b) Paise can also be given in addition to Rupees, if desired. 

(c) In the case of subsidiary companies the number of shares held by the 
holding company as well as by the ultimate holding company and its subsidia¬ 
ries must be separately stated. 

The auditor is not required to certify the correctness of such share-holdings 
as certified by the management. 

(cc) The item “Share Premium Account” shall include details of its utilisa¬ 
tion in the manner provided in Section 78 in the year of utilisation. 

(d) Short Term Loans wiU include those which are due for not more than 
one year as at the date of the balance-sheet. 

^ Depreciation written off or provided shall be allocated under the 
different asset heads and deducted in arriving at the value of Fixed Assets. 

(/) Dividends declared by subsidiary companies after the date of the 
balance-sheet should not be included unless they are in respect of period 
which closed on or before the date of the balance-sheet. 

(g) Any reference to benefits expected from contracts to the extent not 
executed shall not be made in the balance-sheet but shall be made in the 
Board s report. 

(h) The debit balance in the Profit and Loss Account shall be shown as a 
deduction from the uncommitted reserves, if any. 

a 9 As regards Loans and Advances, amount due by the Managing 
Agents or Secretaries and Treasurers, either severally or jointly with any other 

nnrW*+v , t0 be separatel y s . tat ®£*. 3 *[the amounts due from other companies 

management withm the meaning of sub-section (I-B) of section 

a l so be siven names of the companies] the thaximum 

shown ^ dUe from every one °* these at any time during the year must be 

to issue P shouW 1 b r e gWeT redeemed debentures which the company has power 

. J k K Wh ^ e any of the company's debentures are held by a nominee or a 

at U whfrh°thl h v t - he ^ on ? in ^ amount of the debentures and the Snount 

at W ^ tbeyare stated in the books of the company shall be stated 

unripr-Pnin?K ° f investments (whether shown under ‘investment’ or 

A 85 ® 15 . as stock-in-trade) separately classifying trade invest- 
naml° of investments should be annexed to the balance-sheet, showing 
S e ^ na T S ,.° f tbe bodies corporate (indicating separately the names 
*j} e . bodies corporate under the same management) in whose shares 

whotv. ebentU ^ e ?’ mves tments have been made including all investments 
^ t nrAvJoMi Stl K g i ° r made subsequent to the date as at which 

! 5 e *v» PreV10U * S balance “ s heet was made out) and the nature and extent 
S!w he r,f m J eS - men f S SO , made m eacb such body corporate; provided that in the 

ZSnZlT* £r!* me “V COmp i m £ that is to say > a company whose principal 
shall hS c 9 . u ifJ tl °n of shares, stock, debentures or other securities, it 

date 1 as at which u h °^ S only * he investments existing on the 

date as at which the balance-sheet has been made out. In regard to thp inv^ct 

m the capital of partnership firms, the names of thl firms (w.ththe 

be^iven in the s^tement] CaPltal a “ d the ShareS ° f each part " er > sh « U 

j u ^ 4 . Investment” means an investment by a comnanv in the charpe 

the trad^or 0 business ~ 

88 Ibid. 
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°d^e W 7 aCC0UntS ' ete " 

S^SSS ^ « t h e 

ShaU n0t “ & ~* which P a e ^ £ 

creditor 0 ™ sha"shS^“epfratel y and Manager ’ Whether they are in 

PART II 

REQUIREMENTS AS TO PROFIT AND LOSS ACCOUNT 

1. The provisions of this Part shall apply to the income and exnpndi 
ture account referred to in sub-section (2) of section 210 cHhe Art 

manner as they apply to a profit and loss account, but subject to the modifica 
tion of references as specified in that sub-section. J 10 tne modifica- 

2. The profit and loss account— 

(a) shall be so made out as clearly to disclose the result of the working 

cHaU f om P an y durin f the period covered by the account; and 

(b) shall disclose every material feature, including credits or receipts 

and debits or expenses in respect of non-recurring transactions or 
transactions of an exceptional nature. 

3. The profit and loss account shall set out the various items relating to 

the income and expenditure of the company arranged under the most conveni- 
ent heads; and m particular, shall disclose the following information in respect 
of the period covered by the account: * 

39 [(i)(a) The turnover, that is, the aggregate amount for which sales are 
effected by the company, giving the amount of sales in respect 
of each class of goods dealt with by the company, and indicating 
the quantities of such sales for each class separately.] 

(b) Commission paid to sole selling agents within the meaning of 
section 294 of the Act. 

(c) Commission paid to other selling agents. 

(d) Brokerage and discount on sales, other than the usual trade 
discount. 

40 [(ii)(a) In the case of manufacturing companies,— 

(1) The value of the raw material consumed, giving item-wise 
break-up and indicating the quantities thereof. In this 
break-up, as far as possible, all important basic raw mate¬ 
rials shall be shown as separate items. The intermediates or 
components procured from other manufacturers may, if 
their list is too large to be included in the break-up, be 

• grouped under suitable headings without mentioning the 
quantities, provided all those items which in value indivi¬ 
dually account for 10 per cent, or more of the total value 
of the raw material consumed shall be shown as separate 
and distinct items with quantities thereof in the break-up. 

(2) The opening and closing stocks of goods produced, giving 
break-up in respect of each class of goods and indicating the 
quantities thereof. 

(b) In the case of trading companies, the purchases made, and the 
opening and the closing stocks, giving break-up in respect of 
each class of goods traded in by the company and indicating the 

quantities thereof. . 

(c) In the case of companies rendering or supplying services, the 
gross income derived from services rendered or supplied. 

(d) In the case of a company which falls under more than one of 
the categories mentioned in (a), (b) and (c) above, it shall be 
sufficient compliance with the requirements herein if the total 
amounts are shown in respect of the opening and closing stocKs, 
purchases and sales and consumption of raw material with value 
and quantitative break-up and the gross income from services 

rendered is shown. . im j« r 

( e ) In the case of other companies, the gross income derived under 

different heads. 


8® Ibid. 


4° Ibid. 
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Note 1. —The quantities of raw materials, purchases, stocks and the turn¬ 
over shall be expressed in quantitative denominations in which these are nor¬ 
mally purchased or sold in the market. 

Note 2. —For the purpose of items (ii)(a), (ii)(b) and (ii)(d), the items for 
which the company is holding separate industrial licences, shall be treated as 
separate classes of goods, but where a company has more than one industrial 
licence for production of the same item at different places or for expansion of 
the licensed capacity, the item covered by all such licences shall be treated as 
one class. In the case of trading companies, the imported items shall be classi¬ 
fied in accordance with the classification adopted by the Chief Controller of 
Imports and Exports in granting the import licences. 

Note 3. —In giving the break-up of purchases, stocks and turnover, items 
like spare parts and accessories, the list of which 'is too large to be included in 
the break-up, may be grouped under suitable headings without quantities, 
provided all those items, which in value individually account for 10 per cent 
or more of the total value of the purchases, stocks or turnover, as the case 
may be, are shown as separate and distinct items with quantities thereof in 
the break-up.] 

(lit) In the case of all concerns having works in progress, the amounts for 
which 41 [such works have been completed] at the commencement 
and at the end of the accounting period. 

(iu) The amount provided for depreciation, renewals or diminution in 
value of fixed assets. 

If such provision is not made by means of a depreciation charge, the 
method adopted for making such provision. 

If no provision is made for depreciation, the fact that no provision has 
been made shall be stated 42 [and the quantum of arrears of depreciation com¬ 
puted in accordance with section 205(2) of the Act shall be disclosed by way 
of a note.] 

( v ) The amount of interest on the company’s debentures and other fixed 

loans, that is to say, loans for fixed periods, stating separately the 
amount of interest, if any, 43 [paid or payable] to the managing 
director, the managing agent, the secretaries and treasurers and 
the manager, if any. 

(vi) The amount of charge for Indian income-tax and other Indian taxa¬ 

tion on profits, including, where practicable, with Indian income- 

• tax any taxation imposed elsewhere to the extent of the relief, if 
any, from Indian income-tax and distinguishing, where practicable, 
between income-tax and other taxation. 

(uii) The 44 [amounts reserved for]— 

(a) repayment of share capital; and 

(b) repayment of loans. 

(viii) (a) The aggregate, if material, of any amounts set aside or pro¬ 
posed to be set aside, to reserves, but not including provisions 
made to meet any specific liability, contingency or commitment 
known to exist at the date as at which the balance-sheet is 
made up. 

(b) The aggregate, if material, of any amounts withdrawn from 
such reserves. 

(itf) (a) The aggregate, if material, of the amounts set aside to provi¬ 
sions made for meeting specific liabilities, contingencies or com¬ 
mitments. 

(b) The aggregate, if material, of the amounts withdrawn from 
such provisions, as no longer required. 

(x) Expenditure incurred on each of the foliowring items, separately for 
each item: 

(a) Consumption of stores and spare parts. 

(b) Power and fuel. 

(c) Rent. 

(d) Repairs to buildings. 

(e) Repairs to machinery. 

«5ubs by Act 65 of 1£60, S. 217, for “works remained to be executed”. 

4116 2Ut ^ 1961 -“• * **<■• 

43 Subs, by Act 65 of 1960, S. 217, for “payable”. 

44 Subs, by Noti. No. G. S. R. 414, dated 21st March, 1961. 
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(/) m rw 1 ?* + wages ^ bonus. 

n! SSSSSf Utlorx 2° P rovi dent and other funds 

Note I.-Info^onC^ wSSK or C fS B ^. ] eXtent not 

b “f, Un x d n er ^ ^ in the 

Shan K„ 2 „^ n ^ SP w e a C ‘ of S a U note m breikup ^ Account 

of 1P rlTuner^ 0 on ( *L“ ff£ar wS" in" 1 1€? were^S^oeS 

Rs. 36,000, or (ii) if employed for a part of the was not less than 

of remuneration for any part of that year at a raft^ ea F were in receipt 
not less than Rs. 3.000 per month The saidnote shaT/^ 1 " ? g ^ e gate was 
of employees falling in each of the above two catlS m £ ,cate the number 
this purpose has the same meaning as in thp Pvn n ? Remuneration for 
shall further include honoraria. The monetary*XitSW° S6Ction 198 and 
be emulated in accordance with thl provisos®J U ? h ° f T the Perquisites shall 
(43 of 1961), and the rules made thereunder ! Income-tax Act, 1961 

(g) Insurance. 

,J> MsceU a a n n d eou a s Xe expens C es dinB ‘ aXeS ° n income ' 

of the^^tarre^n^L^omp^or^l JSTC““ ^ 1 per cent 
shown as a separate and diS“tem aMin^f ™ ^‘ chev ? r “ higher, shall be 
the Profit and Loss Account and shTll not £1“ a PP r °Pnate account head in 
to be shown under ■MsceUaneous ex^nses.] C ° mbmed W “ h any other item 

(XI) (a) The amount of income from investments, distinguishing between 

U ? vestme nts and other investments. g oetween 

income.” 100 " 16 by W3y ° f interest ' specifying the nature of the 

<C) ™L am °u nt 01 income-tax deducted if the gross income is stated 
. , P, nd Sc sub-paragraphs (a) and (b) above. 

(Xi!) (a) Profits or losses on investments “[showing distinctly the extent 
ot the profits or losses earned or incurred on account of member¬ 
ship of a partnership firm] 49 [to the extent not adjusted from 
any previous provision or reserve. 

Kr,i.5 0fe vr I P fori ? ati ?, n in aspect of this item should also be given in the 
balance-sheet under the relevant provision or reserve account.] 

(b) Profits or losses in respect of transactions of a kind, not usually 
undertaken by the company or undertaken in circumstances of 

/ x exceptional or non-recurring nature, if material in amount. 

(c) Miscellaneous income. 

(:du) (a) Dividends from subsidiary companies. 

(b) Provisions for losses of subsidiary companies. 

(xiv) The aggregate amount of the dividends paid and proposed, and stat¬ 

ing whether such amounts are subject to deduction of income-tax 
or not. 

(xv) Amount, if material, by which any items shown in the profit and 

loss account are affected by any change in the basis of 
accounting. 

50 [4. 51 [The profit and loss account shall also contain or give by way of 
a note detailed information, showing separately the following payments provid¬ 
ed or made during the financial year to the directors (including managing 
directors), or manager, if any, by the company, the subsidiaries of the company 
and any other person—] 

(i) ^[managerial remuneration under section 198 of the Act paid or 
payable] during the financial year to the director (including 
managing directors), or manager, if any; 


48 Ins. by Act 65 of 1960, S. 217. 

wins, by Noti. No. G. S. R. 494(E), dated 30-10-1973. 

47 Ibid. 

48 Ibid. 

40 Ins. by Act 65 of 1960, S. 217. 

50 Subs, by S. 217, ibid., for paragraph 4. 

ci Subs, by Noti. No. G. S. R. 414, dated the 21st March, 1961, see Gazette of India, 
Extraordinary, Pt. II, S. 3(i), p. 117. 

61a Subs, by Ibia. 
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(ii) expenses reimbursed to the managing agent under section 354; 

(iii) commission or other remuneration payable separately to a managing 

agent or his associate under sections 356, 357 and 358; 

52 [(ir) commission received or receivable under section 359 of the Act by 

the managing agent or his associate as selling or buying agent 
or other concerns in respect of contracts entered into by such 
concerns with the company;] 

(v) the money value of the contracts for the sale or purchase of goods 
and materials or supply of services, entered into by the company 
with the managing agent or his associate under section 360 
during the financial year; 

53 [(vi) other allowances and commission including guarantee commission 

(details to be given);] 

(ini) any other perquisites of benefits in cash or in kind (stating approxi- 
• mate money value where practicable); 

(yin) pensions, etc .— 

(a) pensions, 

(b) gratuities, 

(c) payments from provident funds, in excess of own subscriptions 

and interest thereon, 

(d) compensation for loss of office, 

(e) consideration in connection with retirement from office. 

54 [4A. The profit and loss account shall contain or give by way of a note 
a statement showing the computation of net profits in accordance with section 
349 of the act with relevant details of the calculation of the commissions pay¬ 
able by way of percentage of such profits to the directors (including managing 
directors), or the managing agents, secretaries and treasurers, manager (if 
any).] 

55 [4B] The profit and loss account shall further contain or give by way 
of a note detailed information in regard to amounts paid to the auditor, 
* 6 (whether as fees, expenses or otherwise for services rendered—] 

(a) as auditor; aT (* * •] 

5(1 [(b) as adviser, or in any other capacity, in respect of— 

(i) taxation matters; 

(ii) company law matters; 

(iii) management services; and 

(c) in any other matter.] 

69 [4C. In the case of manufacturing companies, the profit and loss account 
shall also contain by way of a note in respect of each class of goods manu¬ 
factured, detailed quantitative information in regard to the following, 
namely,— 

(a) the licensed capacity (where licence is in force); 

(b) the installed capacity; and 

(c) the actual production. 

Note 1.—-The licensed capacity and installed capacity of the company as 
on the last date of the year to which the profit and loss account relates, shall 
be mentioned against items (a) and (b) above respectively. 

Note 2 .—Against item (c), the actual production in respect of the finished 
products meant for sale shall be mentioned. In cases where semi-processed 
products are also sold by the company, separate details thereof shall be given. 

Note 3.—For the purposes of this paragraph, the items for which the 
company is holding separate industrial licences shall be treated as separate 
classes of goods but where a company has more than one industrial licence 
for production of the same item at different places or for expansion of the 
licensed capacity, the item covered by all such licences shall be treated as 
one class. 


82 Sub*. by Ibid. 

53 Sub*, by Noti. No. G. S. R. 414, dated the 21st March, 1961, see Gazette of India, 
Extraordinary, Pt. II, S. 3(i), p. 117. 

84 Ins. Ibid. 

85 Renumbered, Ibid. 

50 Noti. No. G. S. R. 78, dated the 4th January, 1963, see Gazette of India. 

Pt n, S. 3(1), p. 87. 

H by G, S. R. F. No. 14/57/71-CL V, dated 27-4-74. 

w Subs, by Ibid. * 

80 Subs, by NotL No. G. S. R. 494(E), dated 30-10-1973. 
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following Tnformatfon" namel^—° Unt ShaU 3,80 Contain * "«* of a note the 

(<,) 1 F ' b8SiS tbe during 

(0 raw materials; 

(ii) components and spare parts; 

(tit) capital goods; 

(b> S2S?^??«^i* v £o £ eIfn . currenc y during the financial year on 
andPother*matters; know ‘ how ' Professional consultation fees, interest, 

(c) value of all imported raw materials, spare parts and comDonents 

the fln ® ncIal J year aud the value of aU indigenous 

th^nTt^rfnia!?’ P®. 1 *® and components similarly consumed and 
the percentage ojf each to the total consumption; 

(d) the amount remitted during the year in foreign currencies on account 

dividends with a specific mention of the number of non-resident 
shareholders, the number of shares held by them on which the divi- 
dends were due and the year to which the dividends related; 

(e) earnings in foreign exchange classified under the following heads 
namely,— 

(0 export of goods calculated on F.O.B. basis; 

(ii) royalty, know-how, professional and consultation fees; 

(iii) interest and dividend: 

(iv) other income, indicating the nature thereof.] 

5. The Central Government may direct that a company shall not be 
obliged to show the amount set aside to provisions other than those relating 
to depreciation, renewal or diminution in value of assets, if the Central Gov¬ 
ernment is satisfied that the information should not be disclosed in the public 
interest and would prejudice the company, but subject to the condition that 
in any heading stating an amount arrived at after taking into account the 
amount set aside as such, the provision shall be so framed or marked as to 
indicate that fact. 

6. (1) Except in the. case of the first profit and loss account laid before 
the company after the commencement of the Act, the corresponding amounts 
for the immediately preceding financial year for all items shown in the profit 
and loss account shall also be given in the profit and loss account. 

(2) The requirement in sub-clause (1) shall, in the case of companies 
preparing quarterly or half-yearly accounts, relate to the profit and loss account 
for tne period which ended on the corresponding date of the previous year. 

PART III 
INTERPRETATION 

7. (1) For the purposes of Parts I and II of this Schedule, unless the con¬ 
text otherwise requires,— 

(a) the expression “provision shall, subject to sub-clause (2) of the clause, 

mean any amount written off or retained by way of providing for 
depreciation, renewals or diminution in value of assets, or retained 
by way of providing for any known liability of which the amount 
cannot be determined with substantial accuracy; 

(b) the expression “reserve” shall not, subject as aforesaid, include any 

amount written off or retained by way of providing for deprecia¬ 
tion, renewals or diminution in value of assets or retained by way 
of providing for any known liability; 

(c) the expression “capital reserve” shall not include any amount regard¬ 

ed as free for distribution through the profit and loss account; and 
the expression “revenue reserve” shall mean any reserve other 
than a capital reserve; 

and in this sub-clause the expression “liability”.• shall ind jj£* 

respect of expenditure contracted for and all disputed or contingent liabil t 

(2 ) WherG - • 

(a) any amount written off or retained by way o£ Providing: for depreciia- 
tinn rpnpwals or diminution in value of assets, not being an 
a "written off in relation to fixed assets before the 
commencement of this Act; or 
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(b) any amount retained by way of providing for any known liability; 
is in excess of the amount which in the opinion of the directors is reasonably 
necessary for the purpose, the excess shall be treated for the purposes of this 
Schedule as a reserve and not as a provision. 

8. For the purposes aforesaid, the expression “quoted investment” means 
an investment as respects which there has been granted a quotation or 
permission to deal on recognised stock exchange, and the expression “unquot¬ 
ed investment" shall be construed accordingly. 

SCHEDULE VII 

(See sections 368 and 379) 

Managing Agents and Secretaries and Treasurers 

[Abolished w.e.f. 3-4-1970] 

SCHEDULE Vin 

(See sections 347 and 379) 

Managing Agents and Secretaries and Treasurers 

[Abolished w.e.f. 3-4-1970] 

SCHEDULE IX 

[Sec Article 62 of the Table A and also section 176(6)] 

FORM OF PROXY 


44 


General form 

.Name of Company. 

.of.in the district of 

a member 


being 


members 


of the above-named Company hereby appoint.of 


my 

on-behalf at the 

our 


in the district of.or failing him 


.of 

in the district of.as-proxy to vote for- 

our us 

annual general meeting 


general meeting (not being an annual general meeting) 

of the company to be held on the.day of.and at any 

adjournment thereof. 

Signed this.day of.»» 


II 


Form for affording members an opportunity of voting for or 

against a resolution 5 ®a[*] 


I 
We 


.Name of Company 

°*.in the district of. 


a member 


members 

appoint...of. 

or failing him.of.... 


• bein S~-of the above-named Company, hereby 


in the district of. 
..in the district of. 


Wk N £ !• £ p °iir- dated *•“ “ Septemb - «*e. 


sea Gazette of 
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m y me my 

as -Proxy to vote for-on-behalf at the 

us our 


our 


annual general meeting 

general meeting (not being an annual general meeting) 

the f day of .19.and at any adjournment 

tnereoi. 


Signed this.day of. 

. tin favour of 

60 [‘This form is to be used- 


19 




t against 

instructed the proxy will act as he thinks fit. 
fStrike out whichever is not desired.] 


the resolution. Unless otherwise 


SCHEDULE X 


(See sections 574 and 611) 


TABLE OF FEES TO BE PAID TO THE REGISTRAR 


61 [I. In respect of a company having a share capital 

#2 [1. For registration of a company whose nominal share Rs P 
capital does not exceed Rs. 20,000, a fee of ... ... ... 200.00 

2. For registration of a company whose nominal share 
capital exceeds Rs. 20,000, the above fee of Rs. 200,00 with the 
following additional fees regulated according to the amount of 
nominal capital: — 

(a) For every Rs. 10,000 of nominal share capital or part 

of Rs. 10,000 after the first Rs. 20,000 up to 

Rs. 50,000 ... ... ... ... ... 100.00 

(b) For every Rs. 10,000 of nominal share capital or part 

of Rs. 10,000 after the first Rs.- 50,000 up to Rs. 5,00,000 50.00 

(c) For every Rs. 10,000 of nominal share capital or part 

of Rs, 10,000 after the first Rs. 5,00,000 up to 

Rs. 10,00,000 ... ... ... ... 30.00 

(d) For every Rs. 10,000 of nominal share capital or part 

of Rs. 10,000 after the first Rs. 10,00,000 up to 

Rs. 25,00,000 ... ... ... ... ... 20.00 

(e) For every Rs. 10,000 of nominal share capital or part 

of Rs. 10,000 after the first Rs. 25,00,000 ... ... 15.00 

““[Provided that where the additional fees, regulated according to the 
amount of the nominal capital of a company, exceeds a sum of rupees forty 
lakhs, the total amount of additional fees payable for the registration of such 
company shall not, in any case, exceed rupees forty lakhs.] 

64 [3. For filing a notice of any increase in the nominal share 
capital of a company, the difference between the fees payable on 
the date of filing the notice for the registration of a company with 
a nominal share capital equal to the increased share capital and 
the fees payable, on such date, for the registration of a company 
with a share capital equal to the nominal share capital of the 
company filing the notice immediately before the increase.] 

4. For registration of any existing company, except such 
companies as are by this Act exempted from payment of fees in 
respect of registration under this Act, the same fee as is charged for 
registering a new company. 


so Subs, by Noti. No. S. R. O. 3134, dated the 21st December, 1956, Gazette of India 

Extraordinary, Pt H, S. 3, p. 2685. , T ,- 

«i Subs, by Noti No. S. R. O. 3134, dated the 21st December, 1956, Gazette of India. 

Extraordinary, Pt II, S. 3, p. 2685. 

62 Sub*, by Noti. No. G. S. R. 494(E), dated 30-10-1973. 

63 Ins. by Noti. No. G. S. R. 3(E), dated 6-1-19TC. of India 

64 Subs, by Noti. No. S. R. O. 128b dated the 23rd April, 1957, Gazette of India, 

Extraordinary, Pt. n, S. 3, p. 1491. 
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• 5 [5. For filing, registering or recording any document by 
this Act required or authorised to be filed, registered or recorded— 

(a) in respect of a company having a nominal share capital 

of less than Rs. 1,00,000, a fee of 

(b) in respect of a company having a nominal share capital 

of Rs. 1,00,000 or more but less than Rs. 5,00,000, a 
fee of 

(c) in respect of a company having a nominal share capital 

of Rs. 5,00,000 or more but less than Rs. 25,00,000, 

. a fee ° f , . 

(d) in respect of a company having a nominal share capital 

of Rs. 25,00,000 or more, a fee of 
6. For making a record of or registering any fact by this Act 
required or authorised to be recorded or registered by the 
Registrar,— 

(a) in respect of a company having a nominal share capital 

of less than Rs. 1,00,000, a fee of ... 

(b) in respect of a company having a nominal share capital 

of Rs. 1,00,000 or more but less than Rs. 5,00,000 a 
fee of 

(c) in respect of a company having a nominal share capital 

of Rs. 5,00,000 or more but less than Rs. 25,00,000, a 

of ... ... ... 

(d) in respect of a company having a nominal share capital 

of Rs. 25,00,000 or more, a fee of 

66 [II. In respect of a company not having a share capital ] 
47 [7. For registration of a company whose number of mem- 
bere as stated in the articles of association, does not exceed 20, 
a fee of 

^ r ®£ istrat *°? of a company whose number of members 

as stated in the articles of association, exceeds 20 but does not 
exceed 100, a fee of 

®* TV r ® gistration of a company whose number of members 
as stated in the articles of association, exceeds 100, but is not 
stated to be unlimited, the above fee of Rs. 200 with an additional 

5?' 5 J°F ?Y^ ry 50 mem bers, or less number than 50 members, after 
the first 100 

10. For registration of a company in which the number of 

members is stated in the articles of association to be unlimited, a 
f ee of 

H. For registration of any increase on the number of mem¬ 
bers made after the registration of the company, the same fee as 
would have been payable in respect of such increase, if such 

^registration 5 * 6611 8 * a ^ e< ^ in articles of association at the time 

Provided that no company shall be liable to pay on the whole 

fniSn 6 ^ fee than ^ 8 2° in I ^ es P ect of its number of members, 
taking into account the fee paid on the first registration of the 
company. 

12. For registration of any existing company except such 

r™ Pa ? ie # as t a f e tbis Act ® xem P* ed from payment of fees in 
respect of registration under this Act, the same fee as is charged 
for registering a new company. 

, °l registering any document by this Act requir¬ 

ed or authorised .to be filed or registered with the Registrar, a fee 

. . 14, f or . making a record of or registering any fact by this 
Regis r trar lr I d fee r of Uth ° riSed t0 be recorded or registered by the 


Rs. P. 
15.00 


30.00 

50.00 

60.00 


15.00 

30.00 

50.00 

60.00 


80.00 


200.00 


800.00 


■ • • 


■ • • 


10.00 


10.00 


. w India, Extra. 

“ft ’jSfea ft as«" - ■— » —— 

Subs, by Noti. No. G. S. R. dated 24-4-1972. 
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88 [III. General ] 

to whether ^ Vh a P pl j cation t0 the Registrar for information as 
or whpthpr hanged , name Proposed by an existing company, 
or whether the name of a company proposed to be registered 

is undesirable within the meaning of section 20 of the Act, a fee 


20 . 00 ] 


SCHEDULE XI 

(See section 406) 

F0I J5L JS JS™? H SECTIONS 539 TO 544 OF ACT ARE TO 
APPLY TO CASES WHERE AN APPLICATION IS MADE 

UNDER SECTIONS 397 OR 398 

, I?** 1 * 7 for fa,s i flcation of books.—If with intent to defraud or 

i* 1 ? P er s° n » any officer or member of a company in respect of which 
an application has been made under section 397 or 398— 

(a) destroys, mutilates, alters, falsifies or secretes any books, papers 

or securities, or is privy to the destruction, mutilation, altera¬ 
tion, falsification, or secreting of any books, papers or securities; 

(b) makes, or is privy to the making of any false or fraudulent entry 

m any register, book of account or document belonging to the 
company; 

he shall be punishable with imprisonment for a term which may extend to 
seven years, and shall also be liable to fine. 

1, . m 11 ,1 i ^ fflcers. If any person, being at the time of 

the commission of the alleged offence, an officer of a company in respect of 
which the Court subsequently makes an order under section 397 or 398,— 

(a) has by false pretences or by means of any other fraud, induced any 

person to give credit to the company; 

(b) with intent to defraud creditors of the company, has made or caused 

to be made any gift or transfer of or charge on, or has caused 
or connived at the levying of any execution against, the property 
of the company; or 

(c) with intent to defraud creditors of the company, has concealed or 

removed any part of the property of the company since the 
date erf any unsatisfied judgment or order for payment of money 
obtained against the company, or within two months before that 
date; 

he shall be punishable with imprisonment for a term which may extend to 
two years and shall also be liable to fine. 

541. Liability where proper accounts not kept. —(1) Where an applica¬ 
tion has been made to the Court under section 397 or 398 in respect of a 
company, if it is shown that proper books of account were not kept by the 
company throughout the period of two years immediately preceding the mak¬ 
ing of the application, or the period between the incorporation of the company 
and the making of the application, whichever is shorter, every officer of the 
company who is in default shall, unless he shows that he acted honestly and 
that in the circumstances in which the business of the company was carried 
on, the default was excusable, be punishable with imprisonment for a term 
which may extend to one year. , ^ . 

(2) For the purposes of this section, proper books o£ account shall be 
deemed not to have been kept in the case of any company, if there have not 

b een * , 

(a) such books or accounts as are necessary to exhibit and explain the 

transactions and financial position of the business of the coin- 
pany, including books containing entries made fromi day' to day 
in sufficient details of all cash received and cash 

(b) where the business of the company has involved dealings in goods, 

statements of the annual stock takings sofd 

of goods sold by way of ordinary ret ail trade) of jail goods sold 

Mins, by Noti No. G. S. R. 813, dated the 14th June, 1961, see Gazette of India, 

Pt. II, S. 3{i), p. 895. , , , ^ 

«o Subs, by Noti No. G. S. R. date 24-4-1972. 
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and purchased showing the goods and the buyers and seUers 
tnereoi in sufficient detail to enable those goods and those buyers 
and sellers to be identified. 

642. Liability for fraudulent conduct of business.—(1) If in the course 
of the proceedings on an application made to the Court under section 397 or 
398 in respect of a company, it appears that any business of the company has 
been carried on with intent to defraud creditors of the company; or any 
other persons, or for any fraudulent purpose, the Court may, if it thinks it 
proper so to do, declare that any persons who were knowingly parties to the 
carrying on of the business in the manner aforesaid shall be personally res* 

p *i n8ib f Umltatton ot liability, for all or any of the debts or 
other l abilities of the company as the Court may direct. 

4 w p i ere the Court makes any such declaration, it may give such 

further directions as it thinks proper for the purpose of giving effect to that 
declaration. 

(b) In particular, the Court may make provision for making the liability 
of any such person under the declaration, a charge on any debt or obligation 
due from the company to him, or on any mortgage or charge or any interest 
in any mortgage or charge on any assets of the company held by or vested 
in him, or any person on his behalf, or any person claiming as assignee from 
or through the person liable or any person acting on his behalf. 

. Court nwy. from time to time, make such further order as may 

section eSBary *° r purp08e °* enforcing any charge imposed under this sub- 

onv ? e Purpose °f this sub-section, the expression “assignee” includes 

° r 1x1 w J? ose favour, by the directions of the person 
liable, the debt, obligation, mortgage or charge was created, issued, or trans¬ 
ferred or the interest was created, but does not include an assignee for valu- 
fi dera i 0 1i n0t l including consideration by way of marriage) given in 

®P d y lthou } notice of any of the matters on the ground of which 
the declaration is made. 

. (?) Where any business of a company is carried on with such intent or 

for such purpose as is mentioned in sub-section (1), every person who was 

ahaThfo un EEfiZ t0 Jffif f an 2 to « on ofthe business in the manner aforesaid, 
be Punishable with imprisonment for a term which may extend to two 

years, or with fine which way extend to five thousand rupees, or with both. 

MLS on ,. 8 5f U i apply - notwithstanding that the person concerned 

tr y decla" a ii y to a b^^d r e eBPe th6 matterS 00 the gr ° Und ° f whlch 

... ® 43 ; f® wer ot Court to assess damages against delinquent directors, etc. 

IHm** C oni TBe proceedings on an .application made to the Court 

th d nriion 397 f or 89 ?,’ ix ®PP® ar8 that any person who has taken part in 

formation of the company, or any past or present director, 

managing agent, secretaries and treasurers, manager or ofl3cer of the 
company— 

(a) has misapplied or retained or become liable or accountable for anv 

m oney or property of the company; or y 

(b) has been guilty of any misfeasance or breach of trust in relation to 

the company; 

thA on the application of any creditor or member, examine into 

eM ^ per80 ?’ dln £ tor ’ ^imaging agent, secretaries and treasur- 

^ a " ager or officer aforesaid, and compel him to repay or restore the 
money or property or any part thereof respectively, with interest at such 

C ° Urt t 5 inka ^ UBt or to contribute such sum to the assets of the 

miEL by wa v °* compensation in respect of the misapplication, retainer 
misfeasance or breach of trust as the Court thinks just. * 

♦irL!! ctIon 8haU apply notwithstanding that the matter is one for 
which the person concerned may be criminally liable. 

544. liability under sections 542 and 543 to extend to nartntr* or 

if A™ or company.— Where a declaration under section 542 or an 
order under section 543 is or may be made in respect of a firm or body 
corporate, the Court shall also* have power to make a declaration 
section 542 or pass an order under sS 543, m the SStSSS? bTta 

corporate! ^ Pe ”° n Wh ° 18 ° partner In that flrm or 8 director of that body 
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SCHEDULE X] 

(See section 644) 

ENACTMENTS EEPE A 


Year 

No. 

1 

2 

1913 

VII 

1942 

LIV 

1951 

LII 

1952 

LI 


Subject or short title 
3 


The Indian Companies Act, 1913. 

The Registration of Transferred Com¬ 
panies Ordinance. 

The Indian Companies (Amendment) 
Act, 1951. 

The Indian Companies (Amendment) 
Act, 1952. 


70 [ SCHEDULE XIII 

(See^section 108B) 

Part I 

1. Aircraft. 

2. Air transport. 

3. Arms and ammunition and allied items of defence equipment. 

4. Atomic energy. 

5. Coal and lignite. 

6. Heavy castings and forgings of iron and steel. 

7. Heavy electrical plant including large hydraulic and steam turbines. 

8. Heavy plant and machinery required for iron and steel production, 
for mining, for machine tool manufacture and for such other basic 
industries as may be specified by the Central Government. 

9. Iron and steel. 

10. Mineral oils. 

11. Minerals specified in the Schedule to the Atomic Energy (Control of 
Production and Use) Order, 1953. 

12. Mining and processing of copper, lead, zinc, tin, molybdenum and 
wolfarm. 

13. Mining of iron ore. manganese ore, chrome ore, gypsum, sulphur, gold 
and diamond. 

14. Railway transport. 

15. Ship-building. 

16. Telephones and telephone cables, telegraph and wireless apparatus 
(excluding radio receiving sets). 

Part II 

1. Aluminium and other non-ferrous metals not included in Part I. 

2. All other minerals except “minor minerals’ as defined in rule 3 of the 
Minerals Concession Rules, 1949. 

3. Antibiotics and other essential drugs. ...... „ . 

4. Basic and intermediate products required by chemical industries such 
as the manufacture of drugs, dyestuffs and plastics. 

5. Carbonisation of coal. 

6. Chemical pulp. 

7. Ferro alloys and tool steels. 

8. Fertilizers. 

9. Machine tools. 

10. Road transport. 

11. Sea transport. 

12. Synthetic rubber.] 
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